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PREFACE 

TO THE FIFTH EDITION. 


In this Edition, as in the former, the text and. 
Mr. Willos’ notes tire printed entire as in the 
Third Edition. The cases since decided, brought 
down to the present time, .are inserted in addi- 
tional notes. The last case referred to in the 
text is Carticriylit v. Lust £1 1 W. N. 60). 
Mr. Willes* notes arc printed in double columns 
anil referred to by letters thus («); the present 
Editor's in lines running along the page and 
referred to by an asterisk (*). 

The Author’s plan is to state the principal 
cases at full length, Mr. Willes’ merely to gjance 
at th^-in, referring to the same ease repeatedly in 
different places, and backwards and forwards to 
his own notes. To appreciate his notes the 
reader should be a cleverer animal than Sir 
Hoyle Roche's bird, and in more than two places* 
at once. The present Editor’s plan is inter- 
mediate, — to abridge each ca&e, as far as possible 
to state it once only, and in its proper place. To 
have stated the cases as fully as Mr. Gale would 
have filled several volumes. 
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Railway directors in their half-yearly reports 
charm their shareholders by recounting the great 
numbers of passengers carried and miles run by 
their trains, and the small number and trifling 
nature of the accidents which have happened 
during the half-year. The Editor of an approved 
law work, which lias passed through several 
editions, may be expected to give his readers 
analogous information. The First. Edition of the 
present work was published in 1839; the Second 
in 1848; the Third, edited by Mr. Willes, in 
1862; the Fourth, by the present Editor, in 
1868. The pi'est^it Edition contains 276 pages 
more than the First and 61 more than the 
Fourth ; 268 new cases are cited, most of which 
have been decided since the last Edition, being 
an average of more than one a fortnight. A 
note has been inserted on rights in gross, licences 
and grants, which, though not Easements, re- 
semble them; others, abridging the eases on the 
equitable title to Easements by agreement and 
acquiescence, those on grants in derogation of 
the right of support, those on the effect of 
.Railway and Canal Acts on such rights, and 
on mischief by fire. The extraordinary cases l »y 
which the law has* been changed, or attempted 
to be changed, are analogous to accidents, and 
noticed further on. 

The learned Author, in the First Edition, 
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although he had before him Reports running 
over a period of more than 5G0 years, filling 
almost as many volumes, lamented the com- 
paratively small number of decided cases on this 
branch of the law. It must gladden his hdiart 
to see the great number that have since been 
decided, though it may be with the result of 
creating rather than removing doubts. 

The following review of the progress of the 
law between the Third and Fourth Editions was 
given in the Fourth Edition : — 

“Considering the short time which has elapsed 
and the limited nature of the subject, the cases 
are both numerous and important. Extensive 
re-buildings, especially in London, have caused 
much litigation respecting the easement of light. 
The increase of houses and manufactories, and 
the improved system of drainage, have given 
rise to disputes about water supply and nuisances 
to air and water. The doctrine of the Author, 
that, on a conveyance of land, the grant of an 
easement from the purchaser to the vendor may 
be implied from the condition of the land at the 
time of the conveyance, called the disposition o,f 
the owner of two tenements, or by the more 
fanciful name of the destination of the father 
of a family, which derived some support from 
Pyer v. Carter, has been overruled. A passage 
in Comyns’ Digest, that a man may carry on his 
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trade in a convenient place, which had been 
misunderstood, has been explained and put on 
its proper footing, and in accordance with the 
opinion of Mr. Willes. The strange notion that 
a frian building a wall with a window in it on 
his own land within view of his neighbour’s, was 
a nuisance, and conferred on the neighbour the 
right of abating it by building on his land 
against the window, though in doing so he ob- 
structed the'light of another window to which an 
easement was appurtenant, has been exploded. 
A waterworks company endeavoured, by pur- 
chasing a licence f|om the owner of a few inches 
of land on the banks of a river, to acquire the 
right of drawing pure water from it for the 
supply of a town, to the prejudice of the use of 
the water by the other riparian proprietors. The 
Author treated incidentally of the Law of Neg- 
ligence, principally with reference to the right of 
support for buildings by the adjacent land and 
buildings; and Mr. Willes, in a note, collected 
the cases on the subject of negligence in the use 
of land and fencing dangerous holes. Within 
the last six years there have been many disputed 
cases on this subject, and as it would have been 
unprofitable merely to give a catalogue of their 
names, a summary of the points decided by them 
has been stated.” 

Since then decisions have proceeded in much 
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the same current. The whirligig of time brings 
about its revenges. Doctrines which were at the 
bottom of the wheel yesterday are at the top to- 
day. Pyer v. Carter is again in favour, and 
Lord AVestbury’s disapproval of it disapproved. 
A new canon for the interpretation of deeds re- 
lating to Basements has been propounded. It 
has been said to be the duty of the judge to look, 
only at the deed before him, and to decide the 
case according to his own opinion on the meaning 
of its words, without reference to the decisions of 
his predecessors on similar deeds, though he may 
afterwards look at them to sep whether they do 
or do not correspond with the supreme intelli- 
gence of the last decider. On the subject of the 
Basement of light there are cases to meet every 
taste. The bar parlour of a public-house has 
been held only entitled to as much light as is 
necessary for the publican’s business ; a smoking 
room in a similar establishment has been more 

favourably dealt with. It has been held entitled 
■/ 

to an absolute and indefeasible quantity of light. 
The prescription under Lord Tenterden’s Act of 
an enjoyment for twenty years without interrup- • 
tion next before the commencement of the suit 
. has received a remarkable interpretation. It has 
been held that a continuous interruption existing 
for more than a year before the commencement 
of the suit may be counted in* the period of en- 
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joymcnt if protested against within the year. 
It follows that an interruption existing for nine- 
teen or even twenty years before the commence- 
ment of the suit, if protested against once a year, 
may be reckoned as enjoyment, light con- 
structively passing through the wall, like the 
kisses of Pyramus and Thisbe. In the case 
where this was decided there had been an unin- 
terrupted enjoyment of light for twenty years, 
though not immediately preceding the suit. A 
prescription at Common Law might have been 
established or a lost , grant presumed, but the 
judges who decided the case do not seem to have 
known this. There was a prior decision of an 
eminent equity judge directly to the contrary, 
and if the effect of the Judicature Act is to cause 
it to override the subsequent legal decision, the 
law may be none the worse. 

The law of Easements illustrates the maxim 
that there is no rule without an exception. “ Dc 
minimis non curat lex” is a well-recognized 
maxim or rule of law. The law of Easements 
proves that the law will sometimes take the 
• greatest care of the smallest thing. A great 
master of Equity, while at one time saying he 
would only interfere where substantial damages 
had been sustained, as distinguished from a 
small sum, such as 51 . or 101., at another has 
granted an injunction where the damages re- 
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covered were a farthing. An Easement is rather 
a fringe to property than property itself. It may 
be acquired without the knowledge of the owner 
of the property charged and infringed by him 
quite unconscious of wrong. It is hardly possible 
to rebuild an old house in a narrow street with- 
out getting into that most uncertain of all litiga- 
tions, a light and air suit, at the risk of costs 
greater than the value of the property. 

The Easement of light in towns was founded 
on the most unreal of fictions. A grant was 
presumed not. over vacant land but over the top 
of a house ; and because the owner of the servient 
house had not found it necessary to raise his 
house for twenty years, he was presumed to have 
entered into a covenant with his neighbour never 
to do so. 

Lord Tcnterden’s Act has given great en- 
couragement to this litigation. By a few words, 
apparently of course, at the end of the third 
section, but as full of meaning as an et cetera of 
Littleton or a shake of Lord Burleigh’s head, it 
abolished in a moment, without notice, and with- 
out compensation, a valuable right of the owners, 
of property in London and other cities, formerly 
walled, of building to any lieight on an ancient 
foundation ; and this at a time when, in London 
especially, it was becoming valuable. The houses 
there, mostly built after the Great Fire, were 
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falling into decay, and required rebuilding. By 
the repeal of the custom, those who had occasion 
to rebuild their houses and to rebuild them 
higher had to fight their way through a law suit 
or Chancery suit. The reports are full of cases, — 
cases at law, cases in Chancery, cases in the 
House of Lords, — arising out of the rebuilding of 
houses in the City of London ; injunctions with- 
out end have been issued — and with what result ? 
The houses prohibited have been built higher and 
larger than originally proposed. The plaintiffs 
and defendants whose names are recorded in the 
reports will live fqj: ever in the memories of case 
lawyers, have ended their days in the workhouse, 
and the dominant and servient tenements passed 
to the solicitors and surveyors eugaged in the 
litigations. 

In treating of the law of negligence, into 
which the Author lias diverged, the Editor has 
endeavoured not to go beyond the topics which 
the Author and the former Editor have opened, 
but only to treat them more fully and state the 
additional cases. This branch of the law presents 
•some remarkable contrasts with the law of Ease- 
ments. While litigants, who are willing and able 
to spend 20,000/. tn quarrelling about twelve 
pennyworth of light, have been most hospitably 
received in the Courts of Law and Equity, in the 
cases of workmen who have lost their lives or 
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their limbs through uegligence in the manage- 
ment of their master’s machinery, exceptions 
have been introduced to many rules of law 
prevailing in other cases — exceptions to the law 
of bailments, to the law of privity, and to file 
law of infane v, to raise a barrier against the 
flood of litigation. 

As to the law of bailments, it may be in- 
t cresting to notice, that the first ease as to the 
degree of care to be taken bv the hirer of the 
thing hired was decided on the authority of 
the ease of the. duty of a father of a family to 
take care of the members of lys family, i. e., his 
children and servants. Men begat children and 
engaged servants (the child was the first servant), 
before they hired houses or furniture or cattle. 
Lord Holt, following the Roman lawyers, says 
that the hirer is bound to take the utmost care 
of the thing hired, such as the most diligent 
father of a family uses . Ts T o doubt the father of 
the family originally made the law' by his own 
authority, prompted by his paternal feelings, but 
it was assented to by his children and servants. 
It was not the less a law, to be enforced, in case* 
of need, by the judge. Does it make any dif- 
ference that such need nevef arose until recent 

4 

times? Law Reports and Law Treatises contain 
only cases on disputed points of law, — cases on 
the edge of the greater laws, about which 
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litigants quarrel and lawyers wrangle. There 
are laws which have always been obeyed and of 
which no trace is to be found in any law book. 
The law by which a father and master is bound 
to ’take care of his child and servant is one of 
them. The greater spirits knew it ; the Roman 
lawyers knew it; Lord Holt knew it. It is a 
law which has prevailed and been obeyed from 
the foundation of the world to the birth of 
Christ, and for 1837. years afterwards, and for 
that reason has been disputed and denied. In 
the Happy Land, where they had no name for 
parricide, parricide was a crime, and there was a 
law against it ; and the judges had no difficulty in 
dealing with the first parricide, though they did 
not know what to call him. 

One authority has discovered that the law on 
this subject is not humane, — when he discovers it 
to be just he will rival Columbus. 

When Lord Westbury brought forward his 
scheme for digesting the law, one of the subjects 
selected was the Law of Easements ; and it may 
be that the elaborate and able manner in which 
•the Author had treated the subject was the cause 
of this selection. 

- It is perhaps a Happy omen that the scheme 
for digesting the law was not carried out. The 
Roman Law was digested when the Roman 
Empire was nodding to its fall. Compared with 
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the English Law it may be likened to a stately 
tower, built of the most solid materials, but 
gradually crumbling away ; while the English 
Law resembles a living stream drawing its sup- 
plies from the mountains and the clouds; and 
though sometimes meandering, sometimes over- 
flowing its banks, yet running on for ever, and 
as it runs becoming broader, and deeper, and 
stronger. 

29 th Feb. 1876 . 




ADVERTISEMENT 


.TO TIIE THIRD EDITION, 
BY THE EDITOR 


It would be difficult to estimate too highly the 
value of the services which the learned Author 
rendered to the Profession by the production of 
the Treatise ou Easements ; ’services so well 
known and appreciated, that it is unnecessary to 
cite, the many instances in which his work has 
been made the subject of praise by the highest 
authorities. 

Most of the positions of the learned Author 
upon points upon which authorities were want- 
ing, have been supported by the Courts of Law ; 
and the instances are very few indeed in which 
subsequent decisions have required any modifica- 
tion in his statements of the law. 

The additions made by the Editor have been 
marked with brackets. Readers who desire to 
refer to the • former edition will find the old 
paging in the margin. 

o. 


* 



XV 1 U ADVERTISEMENT. 

The Editor has to thank Mr. Thomas Edward 
Chitty, of the Inner Temple, one of the Editors 
of “ Smith’s Leading Cases,” for a portion of the 
work, viz., the head “ Negligence,” in Part I., 
ch. ft, s. 4, and the heads “ Disturbance ” and 
“ Remedies” in Part IV., containing the law as 
to the disturbance of Easements, and some obser- 
vations upon the law of pleading peculiar to that 
subject, to add largely to which would have been 
inconsistent with the original design of the 
learned Author and the limits of the work. 

W. H. W. 


Tempi.e, 
February , 1862 . 
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TO THE SECOND EDITION. 


The favourable terms in which the Fivst Edition 
of this work has been spoken of, by many whose 
voice on such subjects is authority, have per- 
mitted the Author to believe that some service 
lias been rendered by presenting *it to the Profes- 
sion. lie may be excused in referring with pecu- 
liar gratification to the approbation expressed of 
it by the late Lord Chief Justice Tindal, than 
whom m judge was ever more respected or 
regretted. 


The introduction of the Civil Law, “ the col- 
lective wisdom of ages/’ into this treatise, has, 
it is believed, been found extremely useful ; and, 
indeed, on this branch of our law the opinions of 
the civilians seem to be now almost adopted as 
authority (a). 

(a) Vide per Liord Wynford in the Privy Council, Denest 
V- Pipon , 1 Knapp, 69, post, 207, and the judgment of the 
Court of Exchequer Chamber iu Acton v. Blundell, de- 
livered by Tindal> C. J., post, 278. 

b 2 
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A desire to remedy an admitted defect led to the 
passing of the Prescription Act — a statute, which 
has not only failed in effecting its particular ob- 
ject, but has introduced greater doubt and con- 
fusion than existed before its enactment. In fact, 
had it not been held, that the statute did not re- 
peal the Common Law, many rights which have 
been enjoyed immemorially would have been put 
an end to by circumstances which never could 
have been intended to have that effect. 

As in many other branches of the law of Eng- 
land, the earlier authorities upon the law of Ease- 
ments appear tp be based upon the Civil Law, 
.modified, in some degree, probably, by a recog- 
nition of customs which existed among our Nor- 
man ancestors. The most remarkable instance of 
an adoption by the English Law from this source 
is the doctrine known in the French law by the 
title of “ Destination du pere de famille.” 

In the majority of the cases, both ancient and 
modern, probably from a consideration of this 
being the origin of the law, recourse has been had 
for assistance to the Civil Law. It has, therefore, 
been considered that the utility of the work 
would be increased by the introduction of many 
of the provisions ‘ of that refined and elaborate 
system with respect to Prsedial Servitudes, and 
the doctrine of Prescription ; as well as some of 
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the observations of Pardessus — an eminent French 
writer on Servitudes. 

With the same view the authority of decisions 
in the American Courts has been called in aid 
upon the subject of water-courses — questions 
which the value of water as a moving power, and 
the frequent absence of ancient appropriation, 
have often given rise to in the United States. In 
those judgments the law is considered with much 
care and research, and the rights of the parties 
settled with precision. The result of the autho- 
rities is stated by Chancellor Kent, in his well- 
known Commentaries, with his usual ability. 

Upon many points, particularly upon the con- 
struction of the Prescription Act, the observations 
contained in the following pages are, in some 
degree, unsupported by direct authority. It has, 
however, been thought better to endeavour to 
open the law upon the doubts which presented 
themselves than to pass them over in silence. 

Tkmpi.e, 

July, JS39. 
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ADDENDA. * 


"PAGE 

16. — The judgment in Cory v. Bristow was reversed on appeal (1C. IV 
I). 54). The reversal does not touch the point for which it is 
cited. 

20. — In Hall v. Nottingham (1 Ex. D. 1), a custom for parishioners to 
erect a May-pole on land and dance round it was held good. 

228. — The judgment of the House of Lords in Swi ndoii Waterworks v. 

Wilts <$* Berks Canal is reported L. B., 7 H. of Lds. 697. 

229. — Lyon, v. fishmonger's 9 Co . is reported L. B., 10 Ch. 679. 

357, 561. — In Wimbledon ’ and Putney Commons Conservators v. Dixon. 

(1 Ch. IX 862), it was held that a right of way to a farm used 
for oil purposes could not be used to draw building materials to 
the dominant tenement on its being laid out as building land. 
(561) 

Also that a right of way over a common, whore the terminus a 
quo and terminus ad quem were definite, was good, tkongli 
dominant owner did not alwoj's use the same track. (357) 

. 417.— In Taring v. Ashton (11 W. N. 35), it was held that a man who has 
a lamp projecting over a highway is bound to maintain it so that 
it shall not be dangerous to passengers; and if a passenger is 
injured it is no excuse that lie employed a competent person to 
repair it. 

477.— Wright v. London and North Western Railway Company was 
affirmed on appeal (11 W. N. 14). 

639.— In Theed ▼, Debenham (11 W. N. 92), Bacon, V.-C., held that 
there was no positive ruldhs to the angle of forty-five degrees; and 
finding that a proposed building would cause a substantial dimi- 
nution of light to the studio of the plaintiff, a sculptor, he granted 
an injunction, though it did not subtend to the angle of forty- fire 
degrees. 
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LAW OF EASEM 



INTRODUCTIO 


IN addition to the ordinaiy rights of property, which Introduction*, 
are determined by the boundaries of a man’s own soil, 
the law recognizes the existence of certain rights acces- 
sorial to those general rights, to be exercised over the 
property of his neighbour, and therefore imposing a 
burthen upon him. 

That branch of these accessorial rights which confers 
merely a convenience to be exercised over the neigh** 
bout mg land, without any participation in the profit of 
it, is called, by the law of England, Easement^, as rights 
of way, and [acquired] rights to the passage of light 
and air and water (a). Those accessorial rights, which 
are accompanied with a participation in, the profits of 
the neighbouring soil, are called Profits & prendre, as 
rights of pasture, or of digging sand. 

Both these classes are comprehended under the Ser- 
vitudes of the civil law. In treating of praedial Servi- 

• (a) Seep 3, note (*) 


St 


EASEMENTS. 


Introduction, ttides, no distinction is made between rights of this 
nature, whether accompanied or unaccompanied by a 
participation in the profits of the land (b). 

The tenement to which the right is attached is called 
the dominant, that on which the burthen is imposed the 
servient tenement. The term servitude is used to ex- 
press both the right and the obligation; the term ease- 
ment gfetiStally expresses the right only. An easement 
differs from an obligation, inasmuch as it gives a right 
over tfajb land of another, while an obligation gives a 
tight o$y against the owner (c). 

E asemen ts The of some easements is as ancient as that of 

property — onp tenement may be subjected to the con- 
venience of another by the hand of nature itself— the 
inferior elevation of one, in relation to the other, may 
subject it to the fall of water from the higher ground. 
A similar disposition may be produced by the act of 
man permanently changing their previous relation, and 
thus affixing to them qualities with which they were 
not originally invested — as where, by the erection of 
buildings, water is discharged upon the neighbouring 
land, or light and air are received through a window. 
Other easements create no apparent change in the con- 
dition of the two tenements, but exist only by a repeti- 
tion of the acts of man, as rights of way. 

“ The origin of servitudes,” says an eminent French 
writer, “is as ancient as that of property, of which they 
“ are a modification; by their natural disposition the 
“ inferior lands were placed in a species of dependence 
“ on those more elevated, and the first possessors of the 

(4) Inter rostiooram prediornm calcis eoqoende, arena fodienda. 
aervitutes quidam computer! recti — I. { 2, S. de senr. pried, 
patent, aqna hanstum, pccoris ad (/•) Merlin, Repertoire de Juris* 
aqnam adpolsnm, jns paacendi, prudence, til Servitude, p. 46. 



EASEMENTS. $ 

w soil recognized the indispensable necessity of such sab* I atrodnotiaa. , 
“ jections. When the extension of cultivation brought 
“ men nearer together, and the want' of a common 
“ defence formed the first society, public utility and. [ 3 ] 

“ safety led to the conviction, that it was necessary to 
** restrict in certain cases rights legitimate in themselves, 

“ but the absolute exercise of which by individuals 
“ could not take place, without rendering some pro- 
“ pertiea almost valueless. In a short time similar 
“ rights were stipulated for by private persons, as 
“ matter of utility, or even pleasure. Thus, from the 
“ disposition of nature, the wants of society, and the 
" agreements of individuals, have originated praadis! 

" servitudes ” (rf). 

By the law of England, the origin of rights of this 
kind is referred either to an express contract between 
the parties, or to a similar contract implied from the 
peculiar relation of the parties at the time they became 
possessed of their respective tenements, or from the 
long continued exercise of the right, from which a 
previous contract between them may be inferred (e). 

(d) Pardcasua, Traitc des Ser- qner Chamber in Bonomi r. Baclt- 

vitndes. — S. 1. house, E., Q. & E. p. 655, and it is 

[(e) The reader will observe useless now to discuss the question, 
hereafter that this woik treats also whether both classes of rights 
of certain rights which exist as or- might not conveniently have been 
dinary incidents of property, such classed under one name, on the 
as the right of support for the soil ground that all the land in Eng- 
in its natural state, and the right land, according to the theory of 
of a riparian owner to the flow of a our law (Co. Bit. 05 a), was prigi- 
Stream in its natural course. The nally derived from the sovereign, 
similarity of such natural rights and that those natural rights 
to those mentioned in the text, above referred to might be con- 
which have their origin in express sidered to pass by implied grant, 
or implied grants, is pointed out as negative servitudes “ no facias,” 
and their nature explained in the affecting the adjoining lauds, as 
j udgment of the Court of Exche- necessary for the enjoyment of the 

B 2 



H EASEMENTS. 

Introduction. [ See the judgment of Littledale, J., in Moore v. Rawson, 

3B.&C. 339.] 

In like manner, by the civil law, the origin of ser- 
vitudes was referred to “ Lex, natura loci, vetustas ” (/), 
which last, as in the English law, for the prevention of 
litigation, was allowed to confer a valid title. 

The number or modifications of rights of this kind 
may be infinite both in their extent and mode of enjoy- 
ment ( g\ as the convenience of man in using his pro- 
perty requires (h). “ To descend now,” says Lord Stair, 
“ to the kinds of servitudes, there may be as many as 
[ 4 ] “ there are ways whereby the liberty of a house or 

“ tenement may be restrained, in favour of another 
“ tenement ; for liberty and servitude are contraries, 
" and the abatement of the one is the being or enlarging 
€i of the other ” (i). 

land conveyed in its natural state 
upon the original division and 
every subsequent subdivision of 
the soil ; the authorities having 
determined that such rights exist 
at common law wholly independent 
of any conveyance by one owner to 
another; see post, Part I. Ch. VI. 

Sections 1, 4, and the observations 
of Wood, V.-C., North-Eastern 
Railway Company v. Elliott , 29 
L. J., C. 812; 1 J. & H. 145, S. C.] 

(/) In summi tria sunt per qu » 
inferior locus superiori servit. 

Lex, natura loci, vetustas, qum 
semper pro lege faabltur; minuen- 
darum scilicet litium cauBa. — L. 2, 
ft. de aq. et aq. pi. arc.; C. L. 2, 
ft. de longi temporis. 

(y) Nullum est dnbium, quin 
plnres esse possint hujus generis 
Bervitutes, pro divers& ratione asdi- 
ficandi et habitantium necessitate. 

• — Heineccius, Eh J; C. lab. 8, § 1 48. 


[(A) The placitum in the case 
of I)yce v. Lady James Hay , 1 
Macqueen, Sc. Ap. 306, that there 
can bo no prescriptive right in 
the nature of servitude or ease- 
ment so large as to preclude the 
ordinary uses of property by the 
owner of the land affected, even 
where the right is such as might 
have been legally created by grant, 
has reference, not to ordinary ser- 
vitudes or casements affecting one 
tenement in favour of another, but 
to that class of cases in which 
claims in the natnre of easements 
are set up on behalf of large bodies 
of persons, as in the case quoted, 
where the claim was, in effect, of 
a right for the Queen’s subjects to 
use a close at all times for exercise 
and recreation. This class of cases 
will be found noticed infra, p. 20.] 
(i) Institutes, book 2, tit. 7. 



PART I. 

OF THE ACQUISITION OF EASEMENTS* 


CHAPTER I. 

OF THE ESSENTIAL QUALITIES OF AN EASEMENT* 


AN easement may be defined to be a privilege without 
profit, which the owner of one neighbouring tenement 
hath of another, existing in respect of their several 
tenements, by which the servient owner is obliged <c to 
suffer or not to do 99 something on his own land, for the 
advantage of the dominant owner (a). 

The essential qualities of easements, properly so 
called (ft), may be thus distinguished : — 

1st. Easements are incorporeal. 

2nd. They are imposed upon corporeal property. 

3rd. They confer no right to a participation in the 
profits ai'ising from it (e). 

4th. They must be imposed for the benefit of corpo- 
real property. [? See p. 9.] 

5th. There must be two distinct tenements — the 
dominant, to which the right belongs; and the servient, 
upon which the obligation is imposed (d).* 

(a) Termea de la Ley, tit. as distil) gained from those which 
Easements. are directly profitable. ’’—Barton, 

<&> See p. 7, note (i). * Comp. ch. 6, § 3 f art. 1166.] 

[( o) “Bights of accommodation (jA) See post, p. 13, note (rf). 


• Adopted by the court III Movnsey v. lsmay* 3 H. ft C. 497. 
Martin, B., delivering the judgment of the coart, says, “one of the 
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6th. By the civil law, it was also required that the 
cause must be perpetual. 


[ 6 ] Sect. 1 . — Easements are incorporeal . 

“ A right of way, or right of passage for water, 
where it does not create an interest in the land, is an 
* incorporeal right, and stands upon the same footing 
with other incorporeal rights w (e). 

Considered with regard to the servient tenement, an 
easement is but a charge or obligation, curtailing the 
ordinary rights of property (/): — with regard to the 
dominant tenement, it is a right accessorial to these 
ordinary rights, constituting, in both cases, a new 
quality impressed upon the respective heritages (g). 


(e) Per Curiam in Hewltns v. 
Shippam , f> B. & C. 221; S. C. 
7 1). & It. 783. 

Servitutes pradiorum rnstico- 
ruin, etiam si corporibus accedunt, 
incorporates tamcn sunt. — L. 14 f 
ff. de serv, 

(/) Pertinent cnim ad libera 
tenementa jura sicut et corpora, 


jura sivc servitutes, diversis rc- 
spectibus: jura autem sive liber- 
tates dici potcrunt ratione tcnc- 
mentorum quibns debentur. — 
Bracton, lib. 4, fol. 220 b. 

( g ) Quid aliud sunt jura prie- 
diorum quam pradia qualiter so 
habentia? Ut bonitas, salubritas, 
amplitude*. — L. 86, flE. do t. s. 


“ earliest definitions of an easement with which we are acquainted is in 
'< the ‘Termes de la Ley, 9 and it is 'a privilege that one neighbour 
" hath of another by writing or prescription without profit, as a way or 
“ a sink through his land. 9 In this definition custom is not mentioned, 
“ prescription is; aud it therefore seems to point to a privilege belonging 
“ to an individual', not to a custom which appertains to many as a class. 
“ Again, in Mr. Gate’s book, p. 5, an easement is defined, and a very 
“ great number of authorities are collected ; and it is stated in the most 
" explicit terms, that to constitute an easement there mast bo two tene- 
“ ments — a dominant one, to which the right belongs— and a servient 
“ one, on which the obligation is imposed." 
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Sect. 2. — Easements are imposed upon corporeal Pro- 
perty , and not upon the Person of the Owner of it. 

The right conferred by an casement attaches upon the 
soil of the servient tenement ; the utmost extent of the 
obligation imposed upon the owner being not to alter 
the state of it, so as to interfere with the enjoyment of 
the easement (A) by the dominant. 

The obligation upon him is in fact negative — to suffer 
or not to do — ceasing altogether upon his ceasing to be 
the owner of the servient heritage (i); and passing with 
the servient heritage, upon its transfer, to each successive 
proprietor (A). 


So completely is this the case, that, if any disturbance 
of an easement has taken place previous to a transfer of 
the servient heritage, although such tortious act would 


(h) Taylor v. Whitehead, 2 
Doug. 749; and see Pomfret v. 
Jlicroft 9 1 Saund. 322; Bullard 
t. JIarrUon , 4 M. & S. 387. Vide 
post. Incidents of Easements. 

In omnibus servitotibus refectio 
ad enm pertinet qui sibi servitutem 
assent, non ad enm enjus res ser- 
vit.— L. 6, § 2, fif . si serv. vind. 

(t) Aio esse jus, qno dominus 
aliquid pati in suo, ant in sno non 
facere, cogitur, ex nature, omnium 
serYitutum. Pati in suo, puta re 
su& utentem,fruentem, per fundum 
suum euntem, agentem, aquamve 
dneentem, tignum in cedes suas 
immittentem. Non facere, veluti 
altids non fcdificare, in sno non 
ponere quod luminibus aedimn nos- 
trarnra ant prospectui officiat, &c. 
Planfc enim it® servitus constitui 
non potest, ut quis aliquid cogatnr 


facere in suo; pnta viridaria aut 
arborcs prospectus nostri causA tol- 
ler©, aut in sno pingere, quo ama- 
niorem nobis prospcctnm preestet, 
obligatio liaec erit, non servitus 
constitnta; ct ideo, pried io alienate, 
non sequetur actio novum posses- 
sorem, ut fit nbi servitus constitnta 
est; sed in cum, qui id facere pro- 
misit, hieredemque cjns, actio in 
personam dabitur in id scilicet, 
quod interest, si non fiat quod pro- 
missum est, ut accidit in omni ob- 
ligation© faciendA — Vinnius, ad 
Inst. lib. 2, 3; L. 15, $ 1, ff. 

dc serv. 

(k) Non ignorabis, si priores 
posseaaores, aquam dnei per prsedia 
prohibere jure non potnerint, enm 
eodem on ere perferendee servitutis, 
transire ad emptores eadom pnedia 
posse.— C. L. 3, ff. de serv. et aq. 
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give a right of action against the former owner, his 
successor is also liable if he allows it to continue (/). 


Sect. 3. — Easements confer no right to a participation 
in the Profits of the servient Tenement . 

Easements are specifically distinguished from other 
incorporeal hereditaments by the absence of all right 
to participate in the profits of the soil charged with 
them. 

The right to receive air, light, or water, passing across 
[ 8 ] a neighbour’s land, may be claimed as an easement, 

because the property. in them remains common (iw); but 
the right to take “sOmUfring out of the soil” is a profit 
& prendre, and not an easement (n). 

The servitude of the civil law had a much wider sig- 
nification : comprehending, in addition to the easements 
proper of the English law, many rights which in it fall 
under the division of profits a prendre ( 0 ). 


Sect. 4. — Easements must be imposed for the beneficial 
Enjoyment of real corporeal [? See p. 9] Property . 

An casement, as such, can onlv be claimed as acces- 


sory to a tenement. This 

(Z) Penruddork'tt case, 5 Rep. 
101; and post, Remedies for Dis- 
turbance. 

[( m ) Blackstone (Christian’s), 
vol. ii. p. 18, and the judgment in 
Race ▼. Ward, 4 E. & B. 702, in 
which case it was held that the 
right to go upon a neighbour’s land 
and take water ont of a spring 
there is an easement and not a 


position was recognized as 

profit it prendre.] 

(/&) Manning v. Wax dale, 5 A, 
& E. 764; S. C. 1 Nct. & P. 172; 
Blewctt y. Tregonning , 3 A. & E. 
554; S. C. 6 Nev. & Man. 308 ; 
Bailey v. Appleyard , 3 Nev. & 
Per. 257; 8 A .Sc E. 161, S. C. ; 
[see Race ‘v. Ward, 4 E. & B. 
ubi sup.j* 

(o') Ante, p. 2, note (5). 


Constable v. Nicholson , 14 C. B. f N. S. 230. 
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law by the judges in a very early case (p\ “ Suppose,” 
said Shars, J., “ I grant to you a way over my land to 
a certain mill, and you are not seised of this mill at the 
time, but you purchase it afterwards : notwithstanding 
I disturb you in this way afterwards, you shall not have 
assize, though you may have a writ of covenant.” To 
which it was replied, “ In your case it is no marvel to 
me, although no assize lies, inasmuch as he had not the 
frank tenement to which lie claimed to have (dut avoir) 
the way, at the time the way was granted to him, and 
therefore he could not have had assize if he had been 
■^disturbed at the time when the grant was made; and as 

could not then have assize, the purchase of the frank 
tenement afterwards would not enable him to maintain 
this action.” 

[There appears to be no authority for saying that an 
casement may not be claimed as accessory to an incor- 
poreal hereditament, as, for instance, if the owner of a 
right to take certain minerals(y) under close A., obtained 
a grant from the owner of an adjacent close, B., of a 
way over the close B., or a right to discharge vrater 
over it for Jum, his heirs and assigns, as appurtenant 
to the right of mining, it is believed that an easement 
would be created and would be appurtenant to the in- 
corporeal right already vested in the grantee. 

It is clear, that if the grantee, in the case above sup- 
posed, was already the owner not merely of the incor- 
poreal hereditament, but owner of the substratum itself 
containing the minerals, and obtained such a grant from 

(jj) 21 Edw. 3, 2, pi. 5. right. Parke, B., Wilkinson v. 

($) The right to take minerals Proud, 11M. & W. 40; Dvke of 
out of the soil of another is an Hamilton v. Graham, L. R., 2 
incorporeal right, tho right to a U. Lds, Sc. 160. 
stratum of minerals is a corporeal 


[ 9 3 
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the owner of U., that he would thus become entitled to 
an easement appurtenant to his soil, and what reason is 
there for holding that such would not also be the result 
in the case first put? It is true, there are authorities to 
be found in general terms, that a thing incorporeal can- 
not be appurtenant to another incorporeal ; but this, as 
pointed out in the notes to Co. Litt. 121 b, note 7 (Har- 
grave and Butler’s edition), is by no means an universal 
rule. The true test, as there mentioned, is the propriety 
of relation between the principal and the adjunct, which 
may be found out by considering whether they so agree 
[ 10 ] in nature and quality as to be capable of union without 

incongruity, and the supposed case perfectly stands this 
test. If the question were raised in the form above 
suggested, the difficulty could not be evaded by holding 
that the first incorporeal right is enlarged by the grant 
of the second, and that both together form one entire 
right, as they would do if they had originally been 
conferred by the same grantor in one grant. Upon the 
question itself see the case of Rowbotliam v. Wilson (r).] 

“Nullus liujusmodi scrvitutc.s,” says Bracton, “eon- 
stituerc potest, nisi ille, qui fundum habet ct tenemen- 
tum; quia prsediorum, aliud liberum, aliud servituti sup- 
positum (s). 

“ Et ita pertinent servitutos alicui fiindo ex constitu- 
tione sivc ex impositionc de voluntatc dominorum”(tf). 

Thus it has been recently intimated on high authority, 


(»■) 8 Jr. of L. 348. 

00 Lib. 4, f. 220 b. 

(£) Idem, f. 221 a. Quotics ncc 
hominum, ncc prrcdiorum, servi- 
tutes sunt, quia nihil vicinorum 
interest, non valet; veluti nc per 
fundum tuum cas, ant ibi consisted, 


ct iilco si milii concedas jus tibi 
non esse fundo tuo uti, frui, nihil 
ngitur ; ali ter atque si concedas 
iuihi jus tibi non esse in fundo tuo 
aqnain qiuercrc, minuendfc meis 
aquas gratia. — L. 15, ff. de serv. 
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tlmt a plea to turn cattle on land generally, without 
stating for what purpose, is bad (u). Probably, how- 
ever, in the English as in the civil law, the grant of 
an casement in respect of a house about to be pur- 
chased, or built, by the grantee, would enure as such. 
[A familiar example of this is the case of a convey- 
ance, by a landowner, of part of his land for the ex- 
press purpose of building a house, in which case the 
land which he retains becomes affected by an easement 
of support for the house when built. “ If the grant is 
made expressly to enable the grantee to build a house 
on the land granted, there is an implied warranty of 
support, subjacent and adjacent, as if the house had 
already existed ”(.r). And it w'ould no doubt be held 
in the case of a grant affecting a tenement with an 
easement in favour of a tenement, supposed to belong 
but not really belonging to the grantee at the time of 
the grant, that upon the grantee subsequently acquiring 
the tenement, this grant would become effectual, but 
this is more properly a part of the law of estoppel. 


( n ) For Littledale, J., Dailey v. 
A ppleyard, 3 Nev. & For. 257; [8 
A. & K 161, S. C.; but all that 
the learned judge meant was, that 
ii. must be bliown by proper aver- 
ments in pleading in wliat respect 
the right to enter arises (see per 
Maule, J., in Peter v. Daniel, 6 
C. B. 577); he could not have in- 
tended that a plea of a right of 
common in gross would lx? had, 
for it is clear that such a right may 
exist, and that a man may claim 
to be entitled, by grant or by pre- 
scription, to a right of posture in 
gross, giving to him and his heirs, 
independently of the possession of 


any land by them, the right of 
turning a definite number of cattle 
upon the land over which the right 
of common is claimed. See Chris- 
tian’s Blachstonc, vol. ii. p. 33; 
Welcome t. Upton t 6 M. & W. 
543 ] 

[(a 1 ) Fcr Lord Chancellor in 
Caledon urn Hallway Company v. 
Sprot, 2 Macq, S. A. 453j and sec 
post, Fart I. Chap. VI. Sect. 4. 
If the purpose is expressed directly 
or by reference in the grant, a legal 
easement would be created ; if it 
is not so expressed, but was so in- 
tended, the remedy would be iu 
Chancery.] 


ii ] 
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(See the observations of Lord Wensleydale, in Row - 
botham v. Wilson , 8 II. of L. p. 364, upon a kindred 
point.)] 

By the civil law, .although it was clearly established 
that a servitude could be acquired only by the proprie- 
tor of the heritage to be benefited by it (?/); yet where, 
at the date of the grant, there was an intention to erect 
the building to which the servitude, was to be attached, 
the right so conferred was valid (z). 

It followed from this rule that every servitude must 
be productive of advantage to the dominant tenement. 
A mere restriction upon the rights of the servient owner 
was invalid, if unaccompanied bv any benefit to the 
dominant owner, or if such benefit were merely a per- 
sonal one to him («). 

For the same reason no servitude could exist, unless 
the dominant and servient tenements were sufficiently 
near, to allow the one to receive a benefit from the sub- 
jection of the other (A). 


(y) Nemo cniwi potest servitu- 
tem aequirere, urban i vcl rustic! 
prredii, nisi qni habet pranUum. — 
I. § 3, ff. de serv. prrcd. 

(z) Futuro redificio, quod non- 
dum cst, vcl imponi vcl acquiri 
servitus potcHt.— L. 23, § 1, If. de 
Berv. prred. 

(a) lit pomum dcccrperc lie eat, 
ct ut spatiari, et ut ccenare in aliemi 
possimus, servitus imponi non po- 
test.— L. 8. Ibid. 

(ft) Quod si redes mere a tuis 
redibus tantum distant ut prospici 
non possint; aut medius mons 
curnm conspectum anferat, ser- 
yitjis imponi non potest. — L. 38, 
ff. de serv. urb. pvfled. 


Nemo enim propriis .Tdifiriis 
servitutem imponero potest, nisi 
et is qni ccdit, et is cui eeditur, in 
conspectu habcant ea redifieia, ita 
ut ofticere nltcrum altcri potest. — 
L. 30. Ibid. 

Ncratius I i br is ex Plautio ait : 
ncc, haustum pecoris, nec nppul- 
sum, ncc cretw eximendre, calcis- 
que coquenda?, jus posse in alicno 
esse, nisi fundum vicinum ha beat; 
et, hoc Proculum et Afciliiiiium 
cxistimasse, ait. — L. 5, § 1, ff. do 
serv. prsed. rust. 

In rusticis nutem proediis impe- 
dit servitutem .medium prtedium 
quod non servit. — L. 7. Ibid. 
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The servitude, when once acquired, passed with the 
heritage into the hands of each successive owner (c). 

Many personal rights, which, in their mode of enjoy- 
ment, bear a great resemblance to easements, as, for 
instance, rights of way, may be conferred by actual 
grant, independently of the possession of any tenement 
by the grantee; but such rights, though valid between 
the contracting parties, do not possess the incidents of 
an casement. In case of disturbance of a personal right 
thus given, the remedy would appear to be upon the 
contract only (<7).* 


(r) Si fundus ^erviens, vel is 
cui servitus debetur, publicaretur, 
utroque easu durant servitudes ; 
quia cum sua conditions qinsqno 
fundus publicaretur. — L. 2d, § 2, 
fl. dc serv. pried, rust. 

Cum fundus f undo servit,vondito 
quoqiic fundo, servitutes soquun- 
tur. — L. 12, ft', comm, privd. 

\{d ) It may be questioned, how- 
ever, whether the owner of an 
easement in gross would not have 
the same remedies which ho would 
have if it were appurtenant ; a 
right of common or other profit 
a prendre may he claimed as a 


right in gross (see note (?<), ante, 
p II), and there should seem to 
be no reason why an incorporeal 
right, not invohing participation 
in the profits of the servient tene- 
ment, should not he capable of 
being conferred in like manner 
with an incorporeal right involv- 
ing such participation. The case 
of A vitro yd v. tint it h, 10 C. B. 
104, is not inconsistent with this 
position. The point decided by 
that case is, that a right of way 
cannot he so granted as to pass 
to the successive owners of land 
as such, in cases where the way is 


* “ There can be no easement, properly so called, unless there be both Easements in 
a servient and a dominant tenement. It is true that in the well-known gross, 
case of JJovastori v. Payne (2 II. 131. 527), Mr. Justice Heath is 
reported to have said, with regard to a public highway, that the free- 
hold continued in the owner of the adjoining laud # subject to an ease- 
ment in favour of the public; and that expression lias occasionally 
been repeated since that time. That, however, is hardly an accurate 
expression. There can be no such thing according to our law, or 
according to the civil law, as what I may term an casement in gross. 

An casement must be connected with a dominant tenement. In truth, 
a public road or highway is not an easement. It is a dedication to the 
public of the occupation of the surface of the land for the purpose of 
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not connected in some manner with 
the enjoyment of the land to which 
it is attempted to make it appur- 
tenant ; in fact the grant in that 
case is an instance of an attempt 
to create a new kind of estate, a 
right of way at the same time in 
gross and appurtenant: in gross 
in that it was in fact unconnected 
with the enjoyment of the land 
to which it was attempted to make 
it appurtenant, and appurtenant in 
that the grant purported to limit 
it so as to go to the successive 
owners of that land in succession. 
This attempt of course failed, but 
the case docs not affect the posi- 
tion, that as profits a prendre may 
he claimed in gross, so also more 
easements may be claimed in 
gross, aud that such right may 


he accompanied with all the same 
remedies as casements appurtenant, 
and that the harden of them may 
run with the tenement over which 
they arc claimed. Lord St. Leo- 
nards, in 1 Macqueen, S. A. p. 
312, expressly laid down that a 
dominant tenement is not neces- 
sary for the existence of an ease- 
ment according to the English 
law, and some of the cases quoted 
post, p. 20, are instances to show 
that the existence of easements in 
gross is recognized by that law. 
The present treatise, however, is 
confined to those which are acces- 
sory to tenements. Sec post, Part 
I. Ch. V. Sect. 1, upon the ques- 
tion whether such an cascrncn 
would be within Lord Tentcrdcn’s 
Act.] 


passing and repassing, the public generally taking upon themselves 
(through the parochial authorities or otherwise) the obligation of 
repairing it. It is quite clear that that is a very different thing from 
an ordinary easement, where the occupation remains in the owner of the 
servient tenement subject to the easement.” (Per Lord Cairns, L. J., 
Bangcley v. Midland Rail, (to., L. It., 3 Cb. 310.) 

No right can he annexed to a house or land which is unconnected 
with the enjoyment or occupation thereof (Ml l is v. Mayo r of Bridg- 
north, 15 C. B., N. S. 78; 2 Notes to Saunders, 727), or larger than 
required for such use or enjoyment. Thus a right of way for all pur- 
poses, including purposes unconnected with the enjoyment of the land, 
cannot be claimed os appurtenant to land ( Ackroyd v. Smith, 10 C. B. 
1G4); nor can an occupier of one close of land claim a right to take all 
the trees and wood growing on another close as appurtenant to his land. 
{Bailey v. Stephen#, 12 C. B., N. S. 91.) 

In the following cases questions were raised as to whether tlic ease- 
ments granted were appurtenant to land. 

Ellis y. Mayor Ellis v. Mayor of Bridgnorth (15 C. B., N. S. 52). A market hod 
ofjfrndg- from time immemorial been held in the street of Bridgnorth before the 
plaintiffs house, and he claimed the right to have a stall on market 
days before his house. The defendants removed the market, and he 
sued them for the disturbance of his right. The court held that the 
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right was probably conferred in consideration that the holding the 
market must necessarily diminish on market days the trade of the 
shops, and the shopkeepers were therefore privileged to advance their 
shops into the market, and that the enjoyment of the stalls by them 
was sufficiently connected with the enjoyment of land to satisfy the rule 
of law acted upon in Achroyd v. Smith and Bailey v. Stephens , and 
that, as the right originated in a grant from the owners of the market, 
their sncccssors could not derogate from that grant by changing the 
site of the market-place. 

Thorpe v. Brumfitt (L. It., 8 Ch. 650). Pollard was the owner of Thorpe v. 
an inn ; Morrell granted him a piece of land adjoining the inn-yard Brumfitt . 
and a right of way for all purposes through and along a certain road 
between the piece of land conveyed and a street. The Lords Justices 
held that it was a way appurtenant to the land conveyed and not a 
right in gross, and therefore was assignable ; and construing the grant 
reasonably, it meant a right of way between the highway and the yard 
of the inn, the augular piece of ground not being intended to be held 
ns a separate tenement, but being granted only for the purpose of being 
thrown into the yard, so as to make it a more convenient boundary 
line between the properties of the grantors and grantees. Mellish, L. J., 
observed that, in Achroyd v. Smith , the close to which it was sought 
to make the way appendant was not at the end of the road. 

On this subject a distinction should be noted between a licence and an Licences and 
casement and a licence ami a grant. A licence is personal between the grants, 
grantor and grantee, an easement annexed to land. “A licence 
properly passes no interest, but only makes an action lawful which 
without it was unlawful: as a licence to go beyond sea3, to hunt in a 
man’s park or to come into his house, are only actions which, without 
licence, had been unlawful. But a licence to hunt in a man’s 
park and carry away the deer killed to his own use, or cut down a tree 
and carry it away the next day after to his own use, are licences as to 
the acts of hunting and cutting down; but as to carrying away the deer 
killed and the tree cut down, they are grants.” ( Thomas v. Sorrell , 

Vaugh. 351, cited per Tindal, C. J., 5 Bing. N. C. 707.) A grant to a 
in an and his assigns carries an interest which may be assigned. A licence 
to search and get minerals and carry away the ore found -is assignable 
(Mushctt v. Bill , 5 Bing. N. C. 694), and a right $f sole and several 
pasturage in gross may be claimed by prescription and is assignable. 

( Welcome v. Upton , 6 M. & W. 636). A grant of a right of wav not 
appurtenant to land operates as a mere personal licence, and is not 
assignable ( Achroyd v. Smith , 10 C. B. 164); it confers no right in 
the land to the grantee, but operates only as a contract between the 
grantor and grantee. Thus, the grantee of tho exclusive privilege of 
having pleasure boats on a canal cannot sue a stranger for the infringe- 
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Sect. 6. — There must be two distinct Tenements — the 
dominant , to which the right belongs — and the ser- 
vient , upon which the obligation is imposed . 

It is obvious, that if the dominant and servient tene- 
ments are the property of the same owner, the exercise 

ment of his right. ( Hill v. Tupper, 2 II. & C. 121). A grant exceeding 
the powers of the grantor is within the same rule. Thus, a Waterworks 
' company who claim a right to take water from the river under a grant 
from a riparian proprietor cannot sue another proprietor for fouling 
the water of the river. (Stockport Waterworks Co. v. Potter , 3 H. & C. 
300.) And where the purchaser of copyhold land covenanted that the 
vendor might work mines in his adjoining freehold land without being 
liable to make compensation for injury to the surface of the copyhold, 
but the deed was not entered on the court rolls nor known to the lord 
of the manor, a subsequent owner of the copyhold who had en- 
franchised it was held not bound by the deed. The majority of the 
court, Martin, Channcll and Vigott, BB., were prepared to decide that 
the case would have been the same had both lauds been freehold ; but 
Pollock, C. B., dissented from this view. (. Richards v. Harper , L. R., 
1 Ex. 190.) 

As a licence to enter or occupy land not amounting to a lease 
conveys no interest in land, it is not within the 4th section of the 
Statute of Frauds; and the licence, or an agreement for it, need not bo 
in writing. ( Jones v.' Flint , 10 A. & K. 7 53; Wright v. St avert, 2 E. 
& E. 721.) The licensee is not an occupier of the land, and cannot be 
rated to the relief of the poor. ( Watkins v. Milton , T,. R., 3 Q. B. 350 : 
ease of a barge licensed to he moored in the river.) Blackburn, J.,puts 
the case of a lodger in the same category. (Sec ( cry v. Bristow , L R , 10 
O. I*. 504.) A simple licence to be irrevocable by the licensor must be 
under seal. If it is not, the licensee is not a trespasser until the licensor 
revokes his licence. Under a parol licence the licensee has a reasonable 
time to go off the land after it has been withdrawn, and to remove his 
goods which he has been licensed to place there. ( Cornish v. Stubbs, 
L. K., 5 C. P. 334; Mellor r. Watkins , L. R. f 9 Q. B. 400.) It iH not 
binding on the assignee of the licensor. ( Boffey v. Henderson , 17 Q. B. 
574 : ease of a licensee to remove fixtures. Coleman t. Foster , 1 H 
& N. 37 : ticket to admit to a play.) A licence annexed by law as 
an incident to a grant is binding on the assignee of the licensor, as 
when trees growing on laud are sold, and the land is afterwards sold, the 
vendee may go on the land to take away the trees. (Bro. Abr. Trespass, 
pi. 400; 7 Bac, Abr. C7G, Trespass , F. 1.) 
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of the right which in other cases would be the subject 
of an easement, is, during the continuance of his owner- 
ship, one of the ordinary rights of property only, which 
he may vary or determine at pleasure, without in any 
way increasing or diminishing those rights. 

It is therefore essential that the dominant and ser- 
vient tenements should belong to different owners: im- 
mediately they become the property of the same person 
the inferior right of easement is merged in the higher 
title of ownership (c). 

This principle is thus laid down by Bracton : “ Nemini 
servire potest fundus mu.\ proprius, quia praidionim, 
aliud liberum, aliud servituti suppobilum” (/*). 

“ Et talis diei potent eonstitutio qua doinus domui, 
rus ruri, fundus fundu, tenementum tenemento, pubjun- 
gatur: et non tantmn persona) per so, vel tenementum 
p f v f<s sed ulerque shnul, tam tenementum, quam 
persona*” (//). 

“ A servitude is a charge imposed upon one heritage 
for the use and advantage of an heritage belonging to 
another proprietor” (A). 


(e) Holmes v. Goring , ? Bing 
813; S. C. 9 Moore, 100. [“ Where 
there is a unity of seisin of the 
land, and of the way over the land, 
in one person, the right of wav is, 
cither extinguished or suspended 
according to the duration of the re- 
spective estates in the land and the 
way.” Judgment in Cam. Scacc., 
4 A. & E. 701.] Nulli cnim res 


sua servit. — L\ 20, ff. do serv. 
prjed. Si qnis aides quae suis 
mdihu.s scrvireiit cum eiuisset, tra- 
ditas sibi aceepit, confusn subla- 
taque servit us cst. — L. 30, ff. do 
serv. piaed. urb. 

(/) Lib. 4, f. 220. 

(g) Ibid. f. 221. 

00 Code Civil, art* 03 


G. 


C 
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[ 12 ] Sect. 6. — By the Civil Law the causes of Easements 

must be perpetual. 

It is not to be understood by this position that the 
civil law required the enjoyment of an easement to be 
continuous and necessarily perpetual, conditions which 
in many cases would be obviously impossible (f); but 
only that, the qualities thus impressed upon the domi- 
nant and servient tenements should be in their nature 
permanent, and such as were capable of continuing in 
their present condition for ah indefinite period (A). 

If from the nature of the servient tenement the enjoy- 
ment can only continue during a limited space of time, 
as where water is drawn from a mere artificial collec- 
tion, no servitude was acquired (0- 

The want of direct authority upon this point in the 
law of England (/w), renders it difficult to determine to 
what extent this principle is admitted by it; and even 
in the civil law it is by no means easy to define the rule 


(?) Tales snnt servitnt.es, ut 
non habcant certain continuamquc 
possessionem; quiet ncino tarn con- 
tinenter ire potest, ut nullo mo- 
mento possessio cjus intcrpcllari 
vidoatur.— L. 14, (T de serv. 

( k ) Oirmes servitutesprsedinrurn 
perpetuus causes habere dcbcut ; 
efc ideo, neque ex lacu, neque ex 
stagno, concedi aqiue ductus po- 
test. — L. 28, If. de sarv. urb. pried. 

Scrvitns aquae duccndic, vel 
hauricuduc, nisi cx capite, vel cx 
jfoute cpnstitui non potest. — L. 9, 
ft. de serv. pried, rust. 

Stillicidii quoque iinmittendi, 
natural is ct perpetua causa esse 


debet. — L. 28, If. de serv. prad. 
urb. 

(Z) Foramen in imo paricto 
conclaves vel Liiclinii quod cssct 
proluendi pavimcnli causa, id 
neque llumtn esse, neque tempore 
acquiri, pi tic u it. lloc itn verum 
cst si in cum locum niliil ex ccelo 
nquie veniat: neque cnirn per- 
pciuam causam habet, quod manu 
lit ; at quod ex coelo cadit, ct si 
non nssidud fit, cx naturali tumcn 
causa fit, ct idco perpetuo fieri 
existi matur, — Ibid 

[(»*) See upon this subject the 
cases cited post, l*art I. Chap. VI. 
Sect. 1, which supply the want 
pointed out by the Author.] 
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with precision ; for though it is there laid down that 

nothing which depended upon the mere act of man 

(quod manu fit), as a discharge through an aperture in 

the wall of water used in washing the pavement, could [ 13 ] 

constitute a servitude, it seems clear that a servitude 

might be acquired to discharge smoke and steam arising 

from hot baths, the use of which would obviously be of 

equally uncertain duration, and arising directly from the 

hand of man («). 

The rule laid down by Vinnius is, “ That a servitude 
has a perpetual cause where it is natural, though not 
constant, as rain water, which falls naturally, though 
not constantly; and that those servitudes which arise' 
by the act of man have also a perpetual cause, if the 
tenement, or any part of it, has been adapted or pre- 
pared (parata) for its enjoyment, as the immission of 
smoke ”(o). 

It is obvious, however, that it is difficult to reconcile 
this rule with the instance above cited from the Digest, 
unless the aperture there mentioned be considered as 
made for a temporary purpose only. 

Uracton appears to have recognized this as an essential 
element: after laying it down that a man may have an 


(/t) Nam et in balincis inquit 
vnporibus, cum Quintilla cunicu- 
1 am pergentcin in Ursi Julii in- 
struxisset, placuit, potuisse titles 
servitutes itnponi. — L. 8, § 7, ff. si 
serv. vind. [The observation in 
the text also applies to a right of 
sewerage, which, according to the 
civil law, may constitute a valid 
servitude.— L. 7, ff. dc serv.] 

(o) Pcrpctuun) illis cst quod- 


curnquc ex natural i causa oritur 
etsi non sit nssidunm, utecce, aqua 
pluvia ex natural! causa oritur, 
etsi non assidue pluit; quod cnim 
naturalitcr fit^perpetuum videtur, 
licet non fiat assidud, ut dcfectio 
lunse. Sed et quod ex facto nostro 
oritur, perpetuum habetur, si ejus 
causa prasdium aut pars pnedii 
parata e&t, ut fumi immissio. — 
Vinnius, ad lust. lib. 2, tit. 3. 


C 2 
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assize for disturbance of his “ haustus aquae ” he con- 
tinues, 

“ Sed hoc (breve) non est do cistcrna, quia cistcrna 
non habet aquam perpetuam, nee aquam vivam, quia 
cistcrna imbribus concipitur ” (/>). 

There are many rights which in tlieir mode of enjoy- 
[ H ] mont partake of the character of casements: as, how- 
ever, the existence and validity of these rights [gene- 
rally] depend upon some local custom, excluding the 
operation of the general rules of law (consuctudo tollit 
communcin legem) (y), and as they are sometimes 
entirely independent of any express or implied agree- 
ment between the parties (/•), they generally stand upon 
a different footing and are not in all respects governed 
by the same principles as those which determine the 
boundaries of private casements (s). 


(/>) Lib 4. f. 233. 

Of) Le case do Tanistry, Lnvis, 
31 (b), 32 (/i) ; Co. Litt. 33 1), 
113b; 1 Roll. Abr. Custom C. 
G58. Vide per Curium in Tyson 
y. Smith, Ex. Cli., 0 A. & E. 421. 

(/■) Blncitt v. Tregonniny, 3 
A. & E. 534. [The custom comes 
at last to an agreement, which has 
been c\ idenced by such repeated 
acts of assent * * * that it lias 
become tlie law of the particular 
place. Judgment in 'Tyson v. 
Smith, ubi sup.] 

(a) Instances of lyicli rights will 
be found in Race v, Ward, 1 E. 
& B. 702, of a custom for the in- 
habitants of a township to go on 
a close and take water from a 


spring; Tyson v. Smith, G A. & 
E. 745 ; 1) A. & E. 4l)G; of a 
custom for liege subjects exercis- 
ing the trade of victuallers to 
erect booths on the waste of a 
manor at the time of fairs; Abbot 
v. Weekly , I Lev. 170; of a cus- 
tom for the inhabitants of a vill 
to dan' e upon a particular close ; 
Warrick v. Queen's College, L. 
11., 10 Eq. 120. When, however, 
claims of this kind arc unreason- 
able in their character they are 
disallowed, even in cases where 
they might possibly have formed 
the subject of a valid grant, (see 
the judgment of the Lord Chan- 
cellor in Dyce v. Lady James 
Hay » 1 Macipiccn, S. A. 305);* 


* Blackett v. Bradley f 1 B. & S. 040; So tv cr by v. Coleman, L. R., 
2 Ex. 9G. 
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but no question of a simitar kind 
can arise in the ease of a private 
easement, in volvingonlyMaW^Afr 
of the owner of the dominant 
tenement on the one hand and 
the servient on the other , for in 
such a ease, if tlic circumstances 
are such that the right claimed 
could have been the subject-matter 
of a valid grant a$ an easement, 
its existence may be established 
by proof of user, and no valid 
objection can bo taken on the 


ground of the extent to which it 
may interfere with the enjoyment 
of the servient tenement. For the 
principles upon which the un- 
reasonableness of a custom is to 
be determined, sec the judgment of 
the Court of Exchequer Chamber 
in Tyson v. Smith, ubi sup., and 
an elaborate vcm iew of the autho- 
rities in the judgments delivered 
in the House of liords in Marquis 
of Salisbury v. Gladstone , 9 II. 
of L. GDI'.* 


• Of this nature is a custom for the firemen and citizens of a town, 
to have horse races on Ihe land of an individual on Ascension Hay in 
every year. {Monnsey v. Ismay , 1 H. & C. 729.) Such a custom is 
not an easement, mid cannot he claimed under the Prescription Act. 
(Monnsey. v. Ismay, 3 11. & C. 486.) A customary right of this sort 
is only applicable to tin* inhabitants of n certain district, and cannot be 
claimed on behalf of the public at large. (I'arl of Coventry v. W hiles, 
9 L. T., N\ S. 384.) 
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Affirmative 
and negative. 


[ 16 | 


CHAPTER II. 

SU EJECTS OP EASEMENTS. 


FROM the civil law may be taken a practically useful 
division of casements into two principal classes, which 
may be termed affirmative and negative. Those coming 
under the head of affirmative easements authorize the 
commission of acts which, in their very inception, arc 
positively injurious to another — as a right of way across 
a neighbour’s land, or a right to discharge water— 
every exercise of which rights may be the subject of 
an action. Negative easements are injuries conse- 
quentially only — restricting the owner of the soil in the 
exercise of the natural rights of property — as where he 
is prevented building on liis own land to the obstruction 
of lights. With respect to this latter class, it is evident 
that no cause of action can arise from their exercise ; 
they can be opposed only by an obstruction to their 
enjoyment. * 

It has already been observed, that the number and 
variety of these rights are almost infinite, according to 
the exigencies of domestic convenience, or the different 
purposes to which land or buildings may be appro- 
priated. 



SUBJECTS OF EASEMENTS. 


The English law furnishes the following amongst Affirmative, 
other instances of affirmative easements ! — 

Eights of way. 

[Eight, to make surface uneven by working mines 
iu such manner as to let it down (a). 

Eight to go on soil of another to clear a mill stream 
and repair its banks. Lord Campbell in Becston 
v. We ate (/;) ; Peter v. Daniel (<"). 

Eight to go on a neighbour’s close, and draw water * 
from a spring there. Race v. Ward (rf). 

The right to conduct water across a neighbour’s 
land by an artificial watercourse, and to go upon 
that land for purpose of turning the water into 
the same. Becston v. IVeatc (e). 

Eight to discharge water or other matter on to a 
neighbour’s land.] 

Eight to discharge rain-water by a spout or pro- 
jecting eaves. 

[Eight to use or to affect water of natural stream 
in any manner not justified by natural right.] 

Eight to support from a neighbouring wall.* 


[(<*) In n.mrhotham v. Wilson, 
8 II. of h. 3(52, it is laid down that 
sueb an easement may be granted 
to the owner of a stratum of 
minerals. It should seem that it 
might also be granted to the owner 
of a right to take minerals iu alieiio 


solo; see ante, p. 9, note (y), as to 
the distinction.] 

(ft) [5 E. & 15. 99(5. 

(f) 5 C. B. 5(58. 

(rf) 4 V. & 15. 702. 

(e) 5 & B. 930.] 


* A right to drive a pile into the bed of a river for the more con- 
venient nse and enjoyment of a wharf ( Lancaster v L're, 5 C. 13. f 
N. 8. 717) ; a right to a fender in a mill stream to prevent a waste of 
water ( Wood v. ITetectt, & Q. B. 913); a right to have a name plate on 
a door ( Lane v. Dixon , 3 C. B. 776); a right to have a sign post on a 
common before a public-lion so (Uoare v. Metropolitan Board of 
lforis, L. I?., *9 Q. B. 296). 
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Itiglit to carry on an offensive trade. 

Right to hang clothes on lines passing over the 
neighbouring soil (/). 

[Right to make spoil banks upon surface in course 
of working minerals. See Rogers v. Taylor (#).] 

[Right to use close for purpose of mixing muck and 
preparing manure there for an adjoining farm. 
See Pi/e v. Mnmford (A), where the pleader 
claimed the right as a profit a prendre.] 

Right to bury in a particular vault (/'). 

[Right to pew in a church. See Best on Pre- 
sumptions, p. 111.*] 

The principal negative easements are: — 

. Negative. [Acquired] right to receive light and air by 

windows. 

[Acquired] right to support of neighbouring 
soil (A). 

[The right to receive 1 a flow of water of a natural 
stream was formerly included in this class, but 

(/) Dretre U v. Tun in', 3 13. & well fon *ided, ami that such aright 

Ad. 735. is an ordinary right of property 

[('/) 1 II. & N. TOG.f and not an easement; see the casts 

(A) 1 1 Q. B. 666.] eited. Part I. Ch. VI. Sect. 4. 

O') J hurt try y. Dee, Cro. Jhc. The present work i rents as well of 

604; Bryan v. Whistler, 8 B. & such natural right os of that which 

C. 288; S. C. 2 Man. 8c Kv. 318. is acquiml by grant or user, but 

[(A) The learned author stated, the passage in the text applies of 

in the 2nd edit, of this work, at course to the latter only, the cha- 

p. 216, that tlie right of support ratter of which when acquired is 

of neighbouring soil^or land not like that of the natural right; 

incumbered by buildings, is not judgment in Bononvi v. Back- 

an easement, and the subsequent house , IS., 13. & IS. 655.] 
decisions bIiow that his view was 

• Itinde v. Charlton , L. It., 2 C. F. 104; Brnmjitt v. Roberts, 
1j. R. f 5 C. P. 224; Greenway v. II o cldn, L. It., 5 C. P. 235. 
f Earl of Cardigan v. Armitage , 2 B. & C. 197. 
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the casos cited post. Fart I. Chap. VI. Sect. l. 

decide that it is an ordinary right of property 
and not an easement.] 

Easements may also be divided into continuous and Contra-dona 

. . ** . and discon- 

discontmuous, and into apparent and non-apparent. tinuous. 

“ Continuous servitudes are those of which the enjoy- 
rnent is or may be continual, without the necessity of 
any actual interference by man, as a waterspout, or 
right to light and air. 

“ Discontinuous servitudes are those the enjoyment 
of which can only be had by the interference of man, as 
rights of way, or a right to draw water ” (/). 

“Apparent servitudes arc those the existence of which Apparent and 
is shown by external works (ouvrages cxlerieurs), as n ‘j. n " a P|” ireTl ^ 
a door, a window, a watercourse. 

“ Xon-apparent. servitudes are those which have no 
external sign of tlicir existence; as the prohibition to 
build oil particular land, or to build above a certain 
height” (in). 

This illustration of a “door” seems inexact. By 
“ sign apparent ” appears to be meant not merely some 
visible indication of the intention to use an easement, 
but some permanent change of one or other of the 
tenements, indicating that one is subjected necessarily 
to the convenience of the other. A “ door,” considered 
as an opening for the use of a right of way, would not 
satisfy this condition. [Sec post, Part I. Chap. IV. 

Sects. 1, 2.] 

“ There are,” says Merlin, “ some servitudes, which 
are called non-apparent (cachccs), which manifest them- 
selves by an exterior sign ; as, for example, where I 
have a right of way in the court or garden of my 
(Z) Code Civil, Rrt. 688. 


(wi) Code Civil, art. 689. 
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Urban and 
rustic seni- 

udea. 


neighbour, and 1 have a door which announces this right 
of way”(?i). 

The leading division of pnvdial servitudes in the civil 

law, bat which appears to afford no practically useful 

distinction in the English law, is into urban and rustic 
servitudes — the former including all servitudes relating 
to buildings wherever situated; the latter, all those re- 
lating to land uncovered by buildings, whether situated 
in town or country. 

The rustic servitudes comprised rights of way and 
watercourses and rights to drive cattle to water ( 0 ); the 
urban servitudes comprehended all those which belonged 
to a building, as cavcs-droppings, support of beams, 
rights to light (p). 


(«) Tu-pcrt <>i re de .T u risprndcnr p, 
tit. Senihiili*, p. £0. The ciihc 
above ru jested by ’Merlin is pre- 
cisely that uf Phnj&nj ▼. Vlcary t 
If! M. ,& W. 4SI, substituting for 
si “ door ” a visible hard carriage 
driio. 

( 0 ) Porro antein ut preedin vel 
ru'Licn sunt vel urhnnu, itn qiioquc 
et Hcrvitutcs qiue iis ini 1 wren t, vel 
rusticie sunt, vel urbuiue. Prscdia 
rustica sunt, loca scdificiis vacua, 
in urbe area, ruri nger ; non cnim 
loco, Red inateric et genere, di.s- 
lingnuntur. — Vinnius, ad 
lib. 2, tit. 3. 

Rusticorum prsediorum jura sunt 
h«c; iter, actus, via^ aquas ductus. 
— I. fF. de scry. preed. 

Inter rusticorum pnediorum ser- 
vitutes quidam coinputari rectfi 
putaut, aquas hauatum, pccoris ad 
aquarn adpulsum, jus pascendi, 
ralcis coqncndw, arenas fodieudcc. 
—Ibid. § 2. 


( p ) Proediorum urbanorum ser- 
vilutes sunt lire, qiue aedificiis in- 
herent ; idco urlmnorum pnrdio- 
r u m dicta quoniam letlifieia omnia 
urbiina piiudisi nppclliiruus, ctsi in 
villa, ( in the country, L. 211, IT. de 
v. s.) wdificata sint. Item urlm- 
noruni prajdionini servitutes sunt, 
ut vieinus oncra vieini sustincat, 
ut in parietern cjus liceat vieiiio 
tigr.um iminitterc, ut stillicidium 
vel iimnen recipiat quia in aides 
aims, vei in aream, vel in cloacam, 
nc nl tius quis tollat aides suns, 11 c 
lumiiiilms vieini oificiat. — Ibid. 
§ K 

Et denique projiciemli, prote- 
gendiqiie. — L. 2, If. de serv. pried, 
urli. 

Jus cloncao mittcndie servitus 
est.— L. 7, ff. dc serv. 

Est et lia*c, servitus ne prospectni 
ofticiatur.— L. 3, ff. de serv. pried, 
mb. 



( 2 * ) 


CHAPTER III. 

OF THE ACQUISITION OF EASEMENTS BY EXPRESS 
AGREEMENT. 


The origin of every easement may be referred to an 
agreement, either express or implied, of an owner of the 
property to be subjected to it (a). The cases of express 
agreement are of comparatively rare occurrence, and 
present, for the most part, but little difficulty, as far, at 
loa^t, as concerns the mere extent of the right so con- 
ferred. 13y far the greater proportion of easements rest 
on implied agreements, the terms and conditions of 
which can be collected only from the actual amount 
of enjoyment proved to have been had. 


Sect. 1 . — Nature of the Agreement . 

Whatever doubts may formerly have existed as to the 
creation of easements by express agreement, it seems 
to be now fully settled that, like all other incorporeal 
hereditaments, they can be created only by an instru- 
ment under seal. 

[(*3 See the judgment of Littledale, J. f in Moore v. Harvton, 3 
B. & C. 339 ] 


L 18 ] 


Exprlsi con- 
cession of 
easement can 
be by deed 
only. 
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“And here,” says Lord Coke(&), “is implied a divi- 
sion of fee or inheritance; viz. into corporeal, as lands 
“and tenements, which lie in livery (c), comprehended 
“ in this word feoffment, and will pass by livery, by 
19 ] “deed, or without deed; and incorporeal, which lie in 

“ grant, which cannot pass by livery, but by deed, as 
“ advowsons, commons, &c.; and the deed of incorpo- 
“ reatc inheritances doth equal the livery of corporcate. 

• “ Grant, concession is properly of things incorporeate, 
“ which, as hath been said, cannot pass without deed.” 

“ A license is not a grant, but may be recalled imme- 
“ diately, and so might this license the day after it was 
“ granted,” said Lord Elkmborough in The King v. The 
Inhabitants of Iforndon-ou-thc-llill (r/). The license 
in this case was from the lord of the manor to build 
a cottage on the waste : the license had been executed, 
and the cottage inhabited by the licensee. 

In Ilaw tins v. Shipp am (c), where the question was 
whether a right to a drain running through the adjoin- 
ing land could be conferred by parol license, this point 
was very fully considered ; and in the elaborate judg- 
ment delivered by the court, it was decided, that such 
an interest can only be created by deed. 

In Cocker v. Coioper (f), the plaintiff sued for the 
obstruction of a certain drain which had been originally 
^ constructed at the plaintiff's expense, on the defendant’s 
land, by his consent verbally given . After it had been 
so enjoyed for §pmc time, the defendant obstructed the 
channel, so that the water was prevented running as 

( h ) Co. Litt. 9 a. ' (</) 4 M. & S. 565. 

[(c) Corporeal hereditaments ( e ) 5 B. & C. 22 1 j S. C. 7 D. 

now lio in grant also; 8 & 9 Viet. & It. 785. 
c. 106.1 (/) 1 C. M. & It. 418. 
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before ; and it was contended, on the part of the plain- 
tiff, that the license so given having been acted upon 
could not be revoked by the defendant ; but the court, 
without hearing the counsel for the defendant, held that 
the plaintiff was clearly not entitled to recover: — “with 
regard to the question of license,” the court said, “ the 
case of Heiolins v. Shipp am is decisive to show that an 
easement like this cannot be conferred except by deed, 
nor has the plaintiff acquired any other title to the 
water.” “ The mere entry into the close of another, 
and cutting a drain there, cannot confer a title.” 

Notwithstanding these positive authorities, questions 
of considerable difficulty and nicety have been raised 
as to the effect of a license; and it has been contended, 
“ that a beneficial privilege in land may bo granted 
without deed, and, notwithstanding the Statute of 
Frauds, without writing”^), 

Upon a review of the authorities, however, it would 
appear that this position cannot be considered as law; 
and that the utmost effect of a license is — that it may 
work the extinguishment of an existing easement — as 
where permission is given to a man to erect something 
on his own land which is incompatible with the continu- 
ance of some easement over it, to which the licenser 
was entitled; [and this not merely on the ground that a 
license so acted on is irrevocable, but also because the 
license, coupled with the absence of interference by the 
licenser with execution of the works licensed, proves an 
intention on the part of the licenser permanently to 
abandon the right, and this, as will be seen from the 
cases subsequently cited, if communicated to and acted 
upon by the servient owner, is of itself sufficient in 
(y) 7 Taunt. 384. 


[ 20 ] 


Effect of a 
license. 


License may 
work the 
ti net ion of an 
easement. 
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some cases to extinguish the right. See the cases 
cited post. Part III. Chap. II. Sects. 2, 3. From 
'which it will be collected that the question whether the 
intention permanently to abandon an easement being 
communicated to the owner of the servient tenement, 
but not acted upon by him, is sufficient to extinguish 
the right, still, remains in doubt, according to some 
authorities (sec the conflicting dicta of Erie, J., and 
Lord Campbell on this point in Stokoe v. Singers (h). 
Distinctions have been taken upon these questions of ex- 
tinguishment and abandonment between rights created 
by deed and those claimed by prescription, also between 
such negative rights as the right of light, prohibiting a 
neighbour from using his own soil in some particular 
way, and those of a positive kind, which give the right 
to go on the neighbour’s soil. These distinctions will 
be found discussed in the part of the work already 
referred to.] 

“ There is nothing unreasonable,” says Tindal, C. J., 
in Liggins v. lnge{i) 9 “in holding that a right which is 
gained by occupancy may be lost by abandonment.” 

The only exception to this general rule appears to 
be in the case of coparceners ; for, as “ land, or other 
things, that lie in livery, may pass between them 'with- 
out deed, so also may incorporeal hereditaments which 
lie in grant ” (A). 

In Winter v. Brockwell{l ), the declaration stated, that 
the plaintiff was entitled to an easement of a passage for 
light and air to his dwelling-house, through an ancient 
window, over an open space of land of the defendant, 

(Jt) 8 E. & B. 37. (J) Johnson v. Wilson, Willcs, 

(i) 7 Bing. C93. 253; Co. Litt. 169; 21 Edw. 3, 2. 

(1) 8 East, 308. 
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and that, by means of such open space, noisome* smells Winter y. 

■' 4 4 . . . JJrooknell. 

from the defendant s house evaporated, without occasion-. 

ing any nuisance to the occupier of the plaintiff^ house, 
and that the defendant wrongfully erected a skylight 
above the plaintiff’s ancient window, and covering the 
open space above mentioned, by means of which “the 
light and air were prevented entering the plaintiff’s 
window and into his house, and noisome smells, arising 
from the adjoining house, were prevented from evapo- 
rating, and entered the plaintiff’s dwelling-house.” The 
defendant pleaded the general issue. 

It appeared in evidence that the open space ec which 
belonged to the defendant’s house had been inclosed and 
covered by a skylight in the manner stated, with the 
express consent and approbation of the plaintiff, obtained 
before the inclosure was made, who also gave leave to 
have part of the framework nailed against his wall ; 
some time after it was finished, flic plaintiff objected to 
it, and gave notice to have it removed; but Lord Ellcn- 
borough was of opinion, that the license given by the 
plaintiff to erect the skylight, having been acted upon 
by tlic defendant and the expense incurred, could not 
be recalled, and the defendant made a wrongdoer, at 
least not without putting him in the same situation as 
before, by offering to pay all tlie expenses which had 
been incurred in consequence of it. And, under this 
direction, the defendant obtained a verdict.” 

On a motion for a new trial, in support of which no 
argument appears to have been advanced, bis Lordship [ 22 | 

said, “ That the point was new to him when it occurred 
at the trial, but he then thought it very unreasonable, 
that, after a party had been led to incur expense in con- 
sequence of having a license from another to do an act. 
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and the license had been acted upon ; that the other 
should be permitted to recall his license, and treat the 
first as a trespasser for having done that very act. That 
he had afterwards looked into the books upon this point, 
and found himself justified by the case of Webb v. Pater - 
noster (?n), where Ilaughton, J., lays down this rule, 
that a license executed is not countermandable, but 
only where it is executory. And here the license was 
executed.” 

It is to be observed, in this case, that the action was 
brought for the consequential injury only, and not for 
flic trespass committed on the plaintiff's land by affixing 
the iron work to his wall, as to which no point appears 
to have been made. The question arising on the Statute 
of Frauds, as to this being an interest in land, was, we 
are told in a note, “stated and overruled.” The most 
important observation which suggests itself is on the 
statement of the injury in the declaration. The com- 
plaint appears to have been twofold : that is to say, the 
plaintiff complained that his easement — his passage of 
light and air to his ancient window — was obstructed, 
and also that he had been deprived of a distinct right, 
which every owner of property possesses without any 
prescription, and which can only be infringed upon by 
the acquisition of an easement on ti±c part of his neigh- 
bour ; viz. a right to enjoy bis property without being 
subject to any private nuisances, such as the noisome 
smells mentioned in this case. From the loose maimer 
in which the case is reported, it is not easy to say 
whether the smells proceeded from the defendant’s 
house, or from the house of a third party ; in Hewlins 
v. Shippam , the latter w r as considered to have been the 
(?n) Pftlmcr, 71; 2 Roll. Rep. 152; Poph. 151. 
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case. Nor does it appear from the statement of facts 
in the report, whether any such smells had actually 
been caused by the defendant, or whether, supposing 
any such smells to have been produced, evidence of a 
prescriptive right to make such a nuisance was adduced 
on the part of the defendant, the only injury alluded to 
in the judgment being the obstruction to the light and 
air. This case appears to have undergone very little 
consideration ( n ). 

Fentiman v. Smith (o) was an action brought for di- 
verting a water-course from the plaintiff’s mill. The 
declaration stated the plaintiff’s possession of a mill, 
and that by reason thereof lie was entitled to the uge 
and benefit of the water of a rivulet, which, until the 
interruption complained of, flowed through a tunnel 
into another stream, whereon the plaintiff’s mill was 
built; but that defendant cut a channel, and thereby 
diverted the water from running into the said tunnel, 
and so to the mill. 

At the trial, it appeared that the tunnel was made in 
the defendant’s land, and fixed into the ground with 
stone-work ; that the defendant agreed for a guinea to 
let the plaintiff’ lay the tunnel, for the purpose of con- 
veying the water to the mill; that defendant even 
assisted at the making of the tunnel, under the plaintiff’s 
directions; but no conveyance was made of the land to 


[(») It is, however, recognized 
as law by Tindal y C. J., in Lig- 
gins v. lnge % cited post, in this 
chapter-, and (as was pointed out 
b y Alderson, B.,in Wood y. Lead- 
bitter) was decided on grounds 
inapplicable to cases as to the 
mode of creating an easement ; 

G. 


and in Davies Marshall, 10 C. 
B., N. S. 711, Williams, J., said 
that T Vinter r. Dt'ockrrell and 
Li g gins v. Jnge have not been 
iu the least shaken by subsequent 
cases.] 

(o) 4 East, 107. 

D 


Winter v. 
Brochwell. 


Fentiman v. 
Smith . 


[ 24 ] 
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tlie plaintiff; tlie guinea was afterwards tendered to the 
defendant, but he refused to receive it, or to give liis 
assent to the continuance of the tunnel, and made the 
obstruction complained of. A verdict having passed 
for the plaintiff with leave to move to enter a nonsuit, 
in opposition to a rule obtained for this purpose, it was 
contended, “that it was sufficient for the plaintiff, 
against a wrongdoer, to declare upon liis possession of 
the mill with the appurtenants;” but Lord Ellenborough 
said, “ Such an allegation could not be sustained with- 
out showing that the appurtenants were legally such. 
]Vow hero the title to have the water Jluwing in the tunnel 
over the defendant's land could not pass, by parol license 
without deed , and the plaintiff could not be entitled to 
it, as stated in the declaration, by reason of liis posses- 
sion of the mill; but he had it by the license of the 
defendant, or by contract with him: and if by license, 
it was revocable at any time. The enjoyment, with the 
defendant’s assent, was not left as evidence to the jury 
to presume a grant, but it was supposed that it gave a 
title in point of law, which it clearly did not." 

This case is not only clear and positive in its language, 
but it derives additional importance as showing the 
construction that ought to be put upon any ambiguity 
of language occurring in a subsequent decision of the 
same learned judge in Winter v. JJrockwell; as it can 
hardly be supposed, that if he had changed his opinion, 
and adopted «a view quite contrary to that previously 
expressed by him, lie would not have made some allu- 
sion to the case in which he had before given such a 
decided opinion. 

The principal authority in support of the position 

that a parol license, when executed, can pass an incor- 
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poreal hereditament — is tlie case of Tayler v. Waters (p). Tayler y. 

Gibbs, C. J., in delivering the judgment of the court in 

that case, said, fic This was an action against the door- [ 25 ] 

“ keeper of the Opera House, for denying admission to 
“ the plaintiff, who was the holder of a silver ticket, 

“ purporting to give him an entrance into that theatre 
“ for twenty-one years. It was objected, that the right 
“ claimed was an interest in land, and, being for more 
“ than three years, could not pass without a writing, 

“ signed by the party, or his agent authorized in writing, 

“ and that AY. Tayler w r as not so authorized by the 
“ trustees. And it w r as further insisted by the defend- 
ant, that such an interest could only pass by deed.” 

“ The answer given to these objections was, that this 
“ was not an interest in land, but a license irrevocable 
“ to permit the plaintiff to enjoy certain privileges 
“ thereon, and was not required to be in writing by the 
Statute of Frauds, though it extended beyond the 
term of three years, and, consequently, might be 
“ granted without a deed; and though AY. Tayler had 
“ affected to grant this by deed, it may bind the trustees 
“ not as tlieir deed, but as a license authorized by them. 

“ In support of this doctrine, the following eases are 
<e found: — Webb v. Paternoster (y), license to the plain- 
“ tiff from Sir AY. Plummer to lay a stack of hay on 
his land for a reasonable time; afterwards Sir AY. 

“ Plummer leased the land, and the lessee turned in 
“ his cattle and ate the hay, for which tlfis action was 
“ brought. The court held that such license was good, 
and could not be countermanded within a reasonable 
“ time ; but that more than a reasonable time had [ 26 ] 

( /;) 7 Taunt. 382, 

{< l ) Valin. 71; S. C. 2 Ro. Rep. 132; lVpli. 131. 

D 2 
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« elapsed, half-a-ycar, and therefore the license was at 
« end. This case was recognized and acted upon by 
« Lord Ellenborough and the Court of King’s Bench in 
“ Winter v. Brockwell(r). This shows that a beneficial 
“ license, to be exercised upon land, may be granted 
“ without deed, and cannot be countermanded, at least 
“ after it has been acted upon; and this would, also, 
“ be sufficient to show that this is not such an interest 
“ in land as, by the Statute of Frauds, can only pass by 
u writing; but if any doubt remained upon the latter 
“ point, it has been long ago expressly decided by the 
“ Court of King’s Bench in the case of Wood v. Lake (.$), 
“ begcr reported in a MS. book of Mr. Justice 
“ Burrough, p. 36. — f License to stack coals on the 
u ‘ defendant’s close for seven years cannot be revoked 
“ ‘ at the end of three.’ These cases abundantly prove 
“ that a license to enjoy a beneficial privilege on land 
“ may be granted without deed, and, notwithstanding 
“ the Statute of Frauds, without writing. AVhat the 
“ plaintiff claims is a license of this description, and 
u not an interest in the land. That it was in the or- 
“ dinaiy course of management to make such grants 
“ appears from the plaintiff:* not having been disturbed 
“ by the trustees while they had possession for some 
“ years, at least in and after 1800. He is, therefore, 
“ entitled to exercise the license granted to him, and 
“ may maintain the present action against the defendant, 
“ who has disturbed him in it.” 

Assuming the right here claimed by the plaintiff to 
be an easement, it must be conceded that this case 
would be a direct authority for the position that an 
easement may be created by parol ; it does not, how- 
(r) 8 Eafet, 308. (*) Saver, 3. 
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ever, rest on the foundation of any previous decision, 
except that in Sayer; the case of Webb v. Paternoster 
is in reality a mere dictum, as the court was not called 
upon to decide the question as to the validity of the 
license ; and the case of Winter v. Brockwell , on which 
the Chief Justice seems principally to rely, is clearly no 
authority for the position it is here cited to support, 
as is shown by several subsequent cases, in which the 
judgment of Lord Ellenboroutjh has been fully con- 
sidered (£). 

Thus, comparatively unsupported by any earlier au- 
thority, it is directly at variance with numerous recent 
decisions, in two of which the question has been most 
elaborately discussed. * 

In the case of lleidins v. Shipp am {n), for a valuable 
consideration given by the plaintiff to the defendant, he 
assented to the plaintiff’s making a drain at his own 
expense in his (the defendant’s) land. The plaintiff 
made his drain at a considerable expense. In an action 
brought against the defendant for afterwards stopping 
up the drain, Graham , 15., was of opinion that the right 
claimed under the license granted by the defendant to 
§jp have the drain in the soil of another, was an uncertain 
interest in the land, within the first section of the 
Statute of Frauds: and not being granted by any 
instrument in writing, the plaintiff acquired under it 
a right at will only, which was determined by the de- 
fendant’s stopping up the drain. lie therefore directed 
a nonsuit, with leave to the plaintiff to move to enter a 
verdict. 


Tayler r. 
Water*. 


Uf.n’lins v. 
Shippam. 


(t) Ifavlins v. Shippam , , Lig- («) 5 15. & <>. 221; S. C. 1 I). 
gins v. Inge, Corker v. Confer. & R, 783. 
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A rule Laving been obtained to set aside the nonsuit, 
the court upon argument discharged it. The elaborate 
judgment of the court, in which all the authorities are 
reviewed, was delivered by It ay ley, J. “ A right of 
“ way or a right of passage for water,” said the learned 
•Judge, “(where it does not create an interest in the 
“ land,) is an incorporeal right, and stands upon the 
“ same footing with other incorporeal rights, such as 
“ rights of common, rents, advowsons, &c. It lies not 
“ in livery but in grant, and a freehold interest in it 
“ cannot be created or passed (even if a chattel interest 
“ may, which I think it cannot), otherwise than by 
“ deed. Tcrmcs dc la Ley , a book of great antiquity 
“ and accuracy, defines an easement to be a privilege 
“ that one neighbour hath of another by charter or pre- 
“ scription, without profit ; and it instances, c as a way 
u ‘ or sink through his land, or such like.’ In Co. Litt . 
“ 9a, Lord Coke distinguishes between corporeal things 
“ which lie in livery, and incorporeal which lie in grant, 
“ and cannot pass but by deed, as advowsons, commons, 
“ &c. ; and it seems to be his opinion, that (except in 
“ certain specified cases), where livery is necessary as 
“ to the one, a deed is necessary as to the other. The 
“ same may be collected from the passage already 
“ cited from Co. Litt. 42 a. In Co. Litt. 169, the 
“ excepted case of parceners is mentioned: and there it 
“ is said, that though common of estovers or pasture, 
“ or a corody, or a way, lie in grant, they may, upon 
“ partition between the parceners, be granted without 
“ deed. So both TAttleton and Lord Coke state, in 
“ the same part, that a rent may be granted in the case 
“ of parceners for owelty of partition without deed ; 
“ and Lord Coke notices that rents, commons, advow- 
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“ sons, and the like, that lie in grant, though they 
“ cannot pass without deed, may be divided between 
parceners by parol without deed. Chattels, whether 
“ real or personal, may in general be granted without 
u deed; Sheppard's Touchstone , 232; and in the case of 
“ things lying in livery, a demise thereof may be made 
“ for any number of years at common law without 
“ deed ; but Lord Coke, in Co, Litt . 85 a, makes a dis- 
" tinction between original chattels and chattels created 
“ out of a freehold lying in grant, that the former may 
“ pass without deed, the latlcr cannot be created or 
“ pass without it ; and whether there is a distinction in 
“ this respect between chattel interests created out of 
“ freeholds lying in livery and freeholds lying in grant 
“ (which I think there is not), it is not necessary to 
“ decide, because this is the case of a freehold, not of a 
“ chattel interest. Sheppard , in his Touchst. 231, lays 
“ it down, that a license or liberty (amongst other 
“ things) cannot be created or annexed to an estate of 
“ inheritance or freehold without deed. In 2 Holies 
“ Abr, 62, it is laid down that a thing lying merely 
“ in grant cannot pass without deed. In 9 Co, 9, it is 
“ said, arguendo, that tenant for life cannot by word 
“ without deed have the privilege of being dispnnisli- 
“ able for waste ; and that position is adopted in 
iS Sheppard's Touchst . p. 231. In Gilberts Law of 
“ Evidence , p. 96, 6th edition, this is laid down : ‘ If a 
“ ‘ man shows title to a thing lying in gr^mt, hr fails if 
“ ‘ the seal be torn off from his deed ; for a man cannot 
“ ‘ show a title to a thing lying in solemn agreement, 
“ e but by solemn agreement ; and there can be no 
" solemn agreement without a seal, so that possession 
K c alone is not sufficient, since the thing itself does not 


Hewlint jf. 
Shippam. 


[ 30 j 
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“ ‘ lie in possession but in agreement ; therefore a man 
“ c cannot claim a title to a watercourse but by deed , and 
“ l under seaV Bolton v. The Bishop'of Carlisle (:r) 
“ is at variance with the position laid down by Lord 
“ Chief Baron Gilbert , that the party fails if the seal 
“ be torn off the deed . It was decided in that case, 
“ that, if the deed be destroyed, other evidence may be 
“ given to show that the thing was once granted. 
“ The general position, however, that a man cannot 
“ claim title to a thing lying in grant, but by deed, was 
“ not questioned in that case. In Monk v. Butler (;//), 
“ 'where the plaintiff’ in replevin answered an avowry 
,f for damage feasant by a plea of license from a com- 
“ moner who had right for twenty beasts, it "was 
“ objected, that, if the commoner could license, he 
“ could not do so without deed; and of that opinion 
“ was the whole court. In Bumsey v, Bateson (z) the 
“ objection to such a license on the 'account of its not 
“ being stated to be by deed, after verdict for the 
“ plaintiff on a collateral issue, was overruled, because 
“ the license was only to take the profit unied vice , and 
“ localise no estate passed by it. Yet in a subsequent 
“ case of Hoskins v. Robins (a) a similar objection was 
“ overruled, not on the ground that a parol license 
" would be sufficient, but on the ground that the 
“ objection to the mode of pleading the license was 
“ waived by an issue on a collateral point, and that 
“ after verdict, on such issue it must be taken that the 
“ license was by deed ; but, according to the report in 
“ Saunders , I I ale ^ C. J., and the court, seemed to be 

(j?) 2 IT. Bl. 250. (a) 1 Vent. 123-163; 2 Suund. 

(y) (Vo. Jac. 671. 327. 

( 2 ) 1 Vent. 18—25. 
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** of opinion, that the license could not be granted Healing t, 
" without deed. In Harrison v. Parker (fi), where 
“ liberty and license, power and authority, were granted 
“ to the plaintiff and his heirs to build a bridge across 
4< a river, from plaintiff’s close to a close of Sir George 
“ Warren 9 and liberty and license to plaintiff to lay the 
“ foundations of one end on Sir 6?.’s close, the grant 
cc was by deed. And in Fentiman v. Smith (c), where 
“ the plaintiff 1 claimed to have passage for water by a 
“ tunnel over defendant’s land. Lord Ellenborough lays 
u it down distinctly: 4 The title to have the water flow* 

“ i ing in the tunnel over defendant’s land could not 
tc ‘ pass by parol license without deed,’ Upon these 
“ authorities we are of opinion, that, although a parol 
“ license might be an excuse for a trespass till sucli 
“ license were countermanded, that a right and title to 
“ have passage for the water, for a freehold interest, 

“ required a deed to create it ; and that, as there has 
“ been no deed in this case, the present action, which 
“ is founded on a right and title, cannot be supported. 

“ The case of Winter v. lirochwell (</), which was 
" relied upon on the part of the plaintiff, appeal's 
“ clcarlj distinguishable from the present. All that 
“ the defendant there did, he did upon his own land* 

He claimed no right or easement upon the plaintiff's. 

M The plaintiff claimed a right and casement against 
“ him, viz., the privilege of light and air through a 
“ parlour window, and a free passage fon the smells of 
“ an adjoining house through defendant’s area; and the 
“ only point decided there was, that, as the plaintiff 

W 6 East, 151. (<7) 8 East, 309. 

(c) 4 East, 107. 
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“ had consented to the obstruction of such his casement, 
“ and had allowed the defendant to incur expense in 
“ making such obstruction, he could not retract that 
“ consent without re-imbursing the defendant that ex- 
" pensc. But that was not the case of the grant of an 
“ easement to be exercised upon the grantor’s land, but 
“ a permission to the grantee to use his own land in a 
“ way in which, but for an easement of the plaintiff’s, 
u such grantee would have had a clear right to use it. 
“ Webb v. Paternoster ( e ), Wood v. Lake (/), and 
“ Tayler v. Waters (g), were not cases of freehold 
“ interest, and in none of them was the objection taken 
“ that the right lay in grant, and therefore could not 
“ pass without deed. These, therefore, cannot be con- 
“ sidered as authorities upon the point : and on these 
“ grounds, therefore — that the right claimed by the de- 
claration is a freehold right; and that, if the thing 
“ claimed is to be considered as an easement, not an 
“ interest in the land, such a right cannot be created 
“ without deed— wc arc of opinion that the nonsuit 
“ was right, and that the rule ought to be dis- 
“ charged.” 

In Bryan v. Whistler ( k ) the right to be buried in a 
particular vault was held to be an easement capable of 
being created by deed only; and therefore a parol agree- 
ment not under seal was held to confer no right, though 
the plaintiff had paid a valuable consideration on the 
faith of its validity. 

In an old case, which docs not appear to have been 


(a) Palm. 71; S. C. 2 Roll. Rep. (y) 7 Taunt. 374. 

152; Poph. 151. (//) H 11. & C. 288; S. C. 2Man. 



BY EXFRESS AGREEMENT. 


43 


adverted to in more recent decisions, it was held that a 
parol license could not confer an easement to carry on a 
noisy trade. 

In Bradley v. Gill (i), the plaintiff brought an action 
on the case for a nuisance occasioned by the recent 
erection of a smith’s forge and shop, so near to the 
plaintiff’s house, that the plaintiff and his family were 
disturbed by the noise of the defendant’s business. 

The defendant pleaded that he had carried on the 
trade of a blacksmith for twenty years, and that the 
plaintiff’ advised him to come and live in the said house 
and carry on his trade there, by reason whereof he came 
to the said house and built there a convenient room to 
erect a smith’s forge, traversing the erection of any other 
smith’s shop. 

The opinion of the court was, that the action lay, and 
that the plea was no answer to the declaration, and that 
the traverse was idle ; but the defendant, by consent, 
had liberty to amend his plea. 

In Brown v. Windsor {It) the action was brought for 
withdrawing support from the plaintiff’s house; the evi- 
dence of right to the support claimed consisted in proof 
of a parol permission on the part of the then owner of 
the defendant’s property to the plaintiff, to rest his 
building on a pinc-cnd wall standing thereon ; under 
this permission the support had been enjoyed for twenty- 
six years. The plaintiff recovered ; and it was afterwards 
objected that there could not be, by law* such an ease- 
ment as tlic right to support for a house in alieno solo ; 
but supposing that such an easement could be acquired, 
no objection whatever was made to the mode of its ac- 
quisition : nor was any question raised as to whether an 
(i) 1 Lutw.69. ( It ) 1 Cr. & J. 20. 
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Biggins v. 
Inge . 


enjoyment, commencing under a license, would confer an 
casement. The decision of the court cannot, therefore, 
be considered as an authority upon this subject: nor 
does it appear to have ever been treated as such in the 
later decisions of the courts upon this point. 

In Liggins v. Inge (l) it appeared that the predecessor 
of the plaintiff, who was entitled to a flow of water to his 
mill, over the defendants’ land, by a parol license autho- 
rized the defendants to cut down and lower a bank, and 
to erect a weir upon their own land, the effect of which 
was to divert into another channel the water which was 
requisite for the working of the plaintiff’s mill; subse- 
quently the plaintiff complained to the defendants of the 
injurious effects of the weir, and called upon them to 
restore the bank to its ancient height, and to remove the 
weir ; and, upon a refusal on the part of the defendants 
to do this, an action was brought. Tindal , C. «J., in his 
judgment, enters fully into the question of the validity 
of parol licenses : — 

“ It will be unnecessary, on the present occasion, to 
consider more than one of the questions which have 
been argued at the bar, viz . whether the present action, 
upon the facts stated in the award of the arbitrator, is 
maintainable against the defendants. 

4t The action is, in point of form, an action of tort, 

and charges the defendants with wrongfully continuing 

a ^certain weir or flctclier, which the defendants had 

before erectedo upon one of the banks of the river, and 

* 

by that means wrongfully continuing the diversion of 
the water, and preventing it from flowing to the plaintiff's 
mill in the manner it had been formerly accustomed to 
do. It appeared in evidence before the arbitrator, that 
(0 7 Bing. *682 ; S. C. 6 M. & F. 712. 
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the bank of the river which had been cut down was the 
soil of the defendants, and that the same had been cut 
down and lowered, and the weir erected, and the water 
thereby diverted by them, the defendants, and at their 
expense, in the year 1822 , under a parol license to them 
given for that purpose by the plaintiff’s father, the then 
owner of the mill; and that, in the year 1827 , the 
plaintiff’s father represented to the defendants, that the 
lowering and cutting down the bank were injurious to 
him in the enjoyment of his mill, and had called upon 
them to restore die bank to its former state and con- 
dition, with which requisition the defendants had refused 
to comply. 

“ The question, therefore, is, whether such non-com- 
pliancc, and the keeping the weir in the same state after, 
and notwithstanding the countermand of the license, is 
such a wrong done on the part of the defendants as to 
make them liable to this action. 

<c The argument on the part of the plaintiff’ has been, 
that such parol license is, in its nature, countermandable 
at any time, at the pleasure of the party who gave it ; 
that, to hold otherwise, would be to allow to a parol 
license the effect of passing to the defendants a per- 
manent interest in part of the water which before ran 
to the plaintiff’s mill, which interest, at common law', 
could only pass by grant under seal, being an incorporeal 
hereditament, and which, at all events, would be de- 
terminable at the will of the grantor, since the Statute 
of Frauds, as being f an interest in, to, or out of lands, 
tenements and hereditaments.’ 

“ If it were necessary to hold, that a right or interest 
in any part of the water, which before flowed to the 
plaintiff’s mill, must be shown to have passed from the 
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plaintiff’s father to the defendants under the license* ill 
order to justify the continuance of the weir in its original 
state, the difficulty above suggested would undoubtedly 
follow; for it cannot be denied, that the right to the 
flow of the water, formerly belonging to the owner of 
the plaintiff’s mill, could only pass by grant, as an 
incorporeal hereditament, and not by a parol license. 
But we think the operation and effect of the license, 
after it has been completely executed by the defendants, 
is sufficient, without holding it to convey any interest 
in the water, to relieve them from the burthen of 
restoring to its former state what has been done under 
the license, although such license is countermanded: 
and, consequently, that they arc not liable to an action 
as wrongdoers, lor persisting in such refusal. 

.. " The parol license, as it is stated in the award of the 
arbitrator, was a license to cut down and lower the 
bank, and to erect the weir. Strictly speaking, if the 
license was to be confined to those terms, it was at 
once unnecessary and inoperative; for the soil being the 
property of the defendants, they would have the right 
to do both those acts without the consent of the owner 
of the lower mill. But as the diversion of part of the 
■water which before flowed to that mill would be the 
necessary consequence of such acts, it must be taken 
that the object and effect of such license was to give 
consent, on the part of the plaintiff’s father, to the 
diverting of the water by means of those alterations. 
We do not, however, consider the object, and still less 
the effect, of the parol license, to be the transferring 
from the plaintiff’s father to the defendants any right or 
interest whatever in the water which was before accus- 
tomed to flow to the lower mill, but simply to be an 
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acknowledgment on tlic part of the plaintiff’s father; 
that he wanted such water no longer for the purposes - 
of his mill ; and that he gave back again and yielded 
up, so far as ho was concerned, that quantity of water 
which found its way over the weir or fletcher, which he 
then consented should be erected by the defendants. 
And we think, after he has once clearly signified such 
relinquishment, whether by words or acts, and suffered 
other persons to act upon the faith of such relinquish- 
ment, and to incur expense in doing the very act to 
which his consent was given, it is too late then to retract 
such consent, or to throw on those other persons the 
burthen of restoring matters to their former state and 
condition. 

“ Water flowing in a stream, it is w r ell settled, by the 
law of England, is publici juris. By the Roman law, 
running water, light, and air, were considered as some 
of those things which had the name of res communes , 
and which were defined, ‘ things, the property of which 
belong to no person, but the use to all.” And, by the 
law of England , the person who first appropriates any 
part of the water flowing through his land to his own 
use, has the right to the use of so much as he thus ap- 
propriates, against any other. Iiealegy. Shaw(m). And 
it seems consistent with the same principle, that the 
water, after it has been so made subservient to private 
uses by appropriation, should again become publici juris 
by the mere act of relinquishment. There is nothing 
unreasonable in holding that a right which is gained by 
occupancy should be lost by abandonment. Suppose a 
person who formerly had a mill upon a stream, should 
pull it down, and remove the w r orks, with the intention 
(«) 6 East, 208. 


Ziggin* y. 
Inge, 

; 37 ] 
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Liggint ▼. never to return; could it be held that the owner of 
1 other land adjoining the stream might not erect a mill 

[ 38 ] Rn( j em pi 0 y water so relinquished ; or that he could 

be compellable to pull down his mill, if the former mill 
owner should afterwards change his determination, and 
wish to rebuild his own ? In such a case it would un- 
doubtedly be a subject of inquiry by a jury, whether he 
had completely abandoned the use of the stream, or had 
left it for a temporary purpose only ; but, that question 
being once determined, there seems no ground to con- 
tend that an actiou would be maintainable against the 
person who erected the new mill, for not pulling it down 
again after notice. And if, instead of his intention re- 
maining uncertain upon the acts which lie had done, the 
former proprietor had openly and expressly declared liis 
intention to abandon the stream, that is, if he had licensed 
the other party to erect a mill, the same inference must 
follow with greater certainty. Or, suppose A . autho- 
rizes B . , by express license, to build a house on /?.’ s 
own land, close adjoining to some of the windows of 
A .’ s house, so as to intercept part of the light; could he 
afterwards compel B. to pull the house down again, 
simply by giving notice that he countermanded the 
license? Still further, this is not a license to do acts 
which consist in repetition, as, \o walk in a park, to use 
a carriage-way, to fish in the waters of another, or the 
like; which license, if countermanded, the party is but 
in the same situation as he was before it was granted ; 
but this is a license to construct a work, which is at- 
tended with expense to the party using the license; so 
that, after the same is countermanded, the party to 
whom it was granted may sustain a heavy loss. It is 
a license to do something, that in its own nature seems 
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intended to bo permanent and continuing; and it was Liggintv. 

the fault of the party himself, if he meant to reserve the — — - 

power of revoking such license, after it was carried into [ 39 ] 

effect, that he did not expressly reserve that right when 
he granted the license, or limit it as to duration. In- 
deed, the person who authorizes the weir to be erected 
becomes, in some sense, a party to the actual erection 
of it ; and cannot afterwards complain of the result' of 
an act which he himself contributed to effect. 

“ Upon principle, therefore, we think the license, in 
the present case, after it was executed, was not counter- 
mandable by the person who gave it; and, consequently, 
that the present action cannot be maintained. And, 
upon authority, this case appears to be already decided 
by that of Winter v. Brockicrll(n), which rests on the 
judgment in Webb v. Paternoster (o). AVe sec no reason 
to doubt the authority of that case, confirmed as it has 
since been by the case of Tcnjler v. Waters (p) in this 
court, and recognized as law in the judgment of Mr. 

Justice BaijhiUy in the case of Hew tins v. Ship pain, in 
the Court of King’s Bench.” 

In Cocker v. Cowpcr the doctrine laid down in Hew- Cocker v. 
tins v. Sidppam was fully recognized (y). In that case Co>vl)cr ' 
an action was brought for stopping up a water-course. 

It appeared from the award of the arbitrator, that the 
channel in question consisted of a drain and tunnel, 
which had been constructed in the defendant’s land by 
the plaintiff, in the year 1815, with the verbal consent 

00 8 East, 308. this case from the MS. of Bur- 

[o') Palmer, 71; S. C. 2 Rol. rough, J., in note, Wood v. Lead- 
Rep. 152; Poph. 151. hitter , post, p. 65. 

(p) 7 Taunt. 383; S. C. 2 Marsh. (?) 1 C. M. & R. 418. 

560. Sec a corrected report of 

G. 


E 
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Bridges v. 
Blanchard. 


Wallis v. 
Harrison. 


of the then tenant and of the defendant, and that the 
water had flowed through it up to the year 1833, when, 
upon the plaintiff’s refusal to pay for the use of the 
water, the defendant diverted the channel. The Court 
of Exchequer were clearly of opinion that the plaintiff 
was not entitled to recover. “ With regard to the ques- 
tion of license,” said the court, “ the case of Hewlins v. 
Shippam is decisive to show that an easement, like this, 
cannot be conferred unless by deed ” (r). 

In Bridges v. Blanchard ($) this point was raised in 
argument, but not decided by the court, as it appeared 
that no license had, in fact, been given. 

In the recent case of Wallis v. Harrison and others (t) 
an action was brought by the reversioner, for digging 
Tip the soil and making embankments and a railway 
over laud in the occupation of his tenant. The defend- 
ant, among other pleas, pleaded, “ that before the close, 
in which, &c., became the plaintiff’s property, the Dean 
and Chapter of Durham, being seised in fee of the said 
close, agreed with the defendants that they should have 
license, liberty, power and authority to enter upon the 
said close, and to form, make and maintain certain 
roads, &c. : and that the said Dean and Chapter should 
ratify aud confirm the same to the defendants ; and that 
before the plaintiff* had any interest in the said close, 
the said Dean and Chapter gave and delivered to the 
defendants at their request possession of the said way- 
leave, &c. oyer which the said roads now are, and at the 
same time when &c. had been constructed, with leave, 
license, authority and power to the defendants to enter 
and set out the same ; whereupon, before, &c., they 

(r) Sec also Bryan v. Whistler , (*) 1 A. & E. 536. 

8 B. Sc C. 288. (f) 4 M. & W. 638. 
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entered and set out the same:” the plea then alleged 
an indenture by which the Dean and Chapter “ granted 
and demised, and granted, ratified and confirmed, unto 
the defendants such full liberty, &c.; and averred that 
the defendants, by virtue of such leave, &c., and such 
indenture, had made the road, and unavoidably com- 
mitted the said trespasses. To this plea the plaintiff 
demurred on the ground “ that the right of making the 
road was a matter which lay in grant, and could only 
be conferred by deed and not by parol, and the deed 
mentioned in the" pica, as it appeared on oyer, did not 
amount to a confirmation of any prior license by deed. 
The court held the plea to be bad, as such a license 
might be countermanded at any time by the owner of 
the land who granted it, and at all events could not bo 
binding on his transferee. 

Lord Abiiiger , C. B., said, in delivering judgment, 
“ Then, treating it as a plea of license, I think it is bad 
on general demurrer, because a mere parol license to 
enjoy an easement on the land of another does not bind 
the grantor, after he lias transferred his interest and 
possession in the land to a third person. I never heard 
it supposed, that if a man out of kindness to a neigh- 
bour allows him to pass over his land, the transferee of 
that Land is bound to do so likewise. But it is said that 
the defendant should have had notice of the transfer. 
This is new law to me. A person is bound to know 
who is the owner of the land upon which .he docs that 
•which, priina facie, is a trespass. Even if this were 
not so, I think the defendants ought, in excuse of their 
trespass, to have pleaded the fact that they had no 
notice of the transfer. It is true it would be the asser- 
tion of a negative. But I think this would be one of 

E 2 
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those cases where, to make a title or excuse good, a 
negative should be shown on the pleadings, even if the 
proof of the affirmative might be on the opposite party. 
As to the case of Webb v. Paternoster , the grant of the 
licence to put the haystack on the premises w T as in fact 
a grant of the occupation by the haystack, and the party 
might be considered in possession of that part of the 
land which the haystack occupied, and that might be 
granted by parol.” And Parke , Baron, added, “ Then 
•with regard to the license, the plea is bad in substance. 
We are not called upon in this case to consider, whether 
a license to create or make a railroad, granted by a 
former owner of the soil, is counterman dable after 
expense has been incurred by the licensee, Avliich was 
the question in Winter v. Iirorkivell ; for it is not alleged 
that there has been any expense incurred in consequence 
of the license, and therefore it remains executory; and 
I take it to be clear, that a parol executory license is 
eountcrniandable at any time; and if* the owner of land 
grants to another a license to go over or do any act 
upon his close, and then conveys away that close, there 
is an end to the license; for it is an authority only with 
respect to the soil of the grantor; and if the close ceases 
to be his soil, the authority is instant!} gone. Wtbb v. 
Paternoster is very distinguishable from this case, for 
there the license was executed, by putting the stack of 
hay on the land; the plaintiffs there had a sort of in- 
terest against the licenser and his assigns : but a license 
executory is a simple authority excusing trespasses on 
the close of the grantor, as long as it is liis, and the 
license is uncountermanded, but ceases the moment the 
property passes to another ”(?/). 

[(«) See Jloffey v. Henderson, claimed a right to enter a house 
17 Q. B. 57.t, where the plaintiff in the possession of the defendant 
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The result of the decided cases appears to he ibis — 
that a man may, in some cases, by parol license, relin- 
quish a right which he has acquired in addition to the 
ordinary rights of property, and thus restore his own 
and his neighbour’s property, to their original and 
natural condition ; but he cannot, by such means, 
impose any burthen upon land in. derogation of such 
ordinary rights of property (//) — as, for instance, a parol 
license will be valid to build a wall in front of his ancient 
'windows, while a similar permission to turn a spout on 
his land from a neighbouring bouse wilt be invalid and 
revocable; but it should seem, in order that a parol 
license should have this effect, the act licensed should 
be executed, and the necessary consequence of such 
execution should be, per the extinguishment of the 
right; for the cases do not appear to furnish any autho- 
rity for saying, that where the extinguishment of an 
casement would depend upon a repetition of the licensed 
acts, a parol license would be sufficient to effect it; and, 
indeed, where the acts from tlieip nature lie in repetition, 
such license could not be executed. 

This doctrine, that an easement may be extinguished 
by an executed authority to a man to do an act on hits 
own land, the necessary consequence of which will be 
such extinguishment, coincides with the provision of the 
civil law: — “If I have the right of discharging my 


for the purpose of removing fix- 
tures, under ft license given for 
that purpose by the lessor, who 
demised the house to the defend- 
ant subsequently to tho giving of 
the license; and see Coleman v. 
Foster , 1 II. & N. 37, in which a 
license to enter a playhouse was 
set up against a subsequent lessee 


of the plaj house- the attempts in 
both cases Avcrc ynsucec&sfnl.] 
[(./?) Sec post, Part III. Cta. II. 
Sects. 2, 3, on the extinguishment 
of easements.] 

[(//) Sec the observations, post, 
as to the interference of the Court 
of Chancery iu such eases.] 


ft 

Result of 
authorities (a?). 
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eaves’ dropping into your area, and I authorize you to 
build in this area, I lose my right of discharge ; and 
so, if I have a right of way over your property, and I 
authorize you to do anything in the place over which 
my right of way exists, I lose my right of way” (z). 

As to the case of Taylor v. Waters , not only are its 
general positions overruled l>y the more recent decisions 
of Ilewlins v. Ship pain and Cocker v. Cowper , but it is 
in itself open to the objection of depending upon the 
two cases already adverted to, and on a total miscon- 
ception of the case of Winter v. 13 rock well. Gibbs , C. J., 
evidently overlooks the important distinction between 
a license to do a thing upon a man’s own land and a 
license to do something on the land of the licenser; the 
latter was the case then before him ; whereas Winter v. 
Brocltwell >vas the former. 

“ Winter v. 13 rock well f said 13 ay ley, J., in delivering 
the judgment of the court in Ilewlins v. Shipp am , “was 
not the case of the grant of an easement to be exercised 
upon the grantor’s land, but a permission to the grantee 
to use his own land in a way in which but for an ease- 
ment of the plaintiff's, such grantee would have had a 
clear right to use it.” 

The whole current of decisions is in favour of the 
view here taken, with the exception of Tayler v. Waters, 
and the earlier cases of Webb v. Paternoster and Wood 
v. Lake , relied upon by the C. J. Gibbs in his judgment. 
In Webb v. Paternoster a parol license had been given 
to the plaintiff to lay a stack of hay on the land of the 

( z ) Si still icitlii immittendi jus via mihi riebcatur, ct pcrmiscro 

hftbeam in dream tuam, ct permi- tibi in eo loco per ^ucm via mihi 

Rero jus tibi in ea area rcdificnndi, dchetnr, illiquid facere, amitto jus 
utilliciddii immittendi jus amitto ; vine.— L. 8, ff. Quern serv. ainit. 
ct similiter si per tuum fundum 
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defendant’s lessee for a reasonable time ; the lessee 
turned his cattle upon the land, and for this the action 
was brought. The decision of the court in favour of 
the defendant went on the ground, that a reasonable 
time had expired; and the observations of the court 
were, consequently, altogether extrajudicial. In Wood 
v. Lake a parol license was given to stack coals on 
defendant’s land for seven years, and the Court of King’s 
Bench held that such license could not be revoked at 
the end of three years. It seems impossible to recon- 
cile either the dictum in Webb v. Paternoster , or the 
decision of the court in Wood v. Lake , with the more 
recent decision of the Court of King’s Bench in The 
King v. Ho r n do n-o n-th e-lli //(«), in which a settlement 
was claimed in respect of a cottage built on the waste 
of the manor by the parol license of the lord. It was 
there urged in argument, “that it was unreasonable, 
that, after a party has been led to incur expense in con- 
sequence of having obtained a license from another, 
that the other should be permitted to recall his license, 
and treat him as a trespasser; for which reason it w r as 
laid down, that a license executed is not countermand- 
afile, but only when it is executory.” But Lord EUen - 
borough said, “A license is not a grant, but may be re- 
called immediately; and so might this license the day 
after it was granted.” 

But, indeed, authority is hardly necessary to counter- 
vail these two cases, as in neither, as was observed by 
the Court of King’s Bench in Hewlins v. Shippam, docs 
it appear that the objection was taken — that the right 
lay in grant, and therefore could not pass without deed; 
in addition to which it may be observed, that the case 
(er) 4 M. 8c Sel. 662. 


Resalt of ' 
authorities* 
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Result of in Saver is of doubtful authority (b). Mr. Starkie(c) 
observes, “ that the interest conferred in this case 
amounted to a lease, inasmuch as the party was to have 
the sole use of that part of the close on which he was to 
stack liis coals.” 

In Wallis v. ITarrison , Baron Parke adverted to 
Winter v. Jirockwell as raising the question, whether 
“where a license has been executed, and expense in- 
< ciirrcd by the licensee in so doing, it would be counter* 
mandable, although the casement was to be enjoyed in 
the land of the licenser.” This point was not judicially 
before the court in Wallis v. Harrison; nor were the 
cases of I Tew It ns v. 4 Shipp am and Cocker v. Cowper 
alluded to ; in both of which the license was held to be 
revocable, although it had been executed, and expense 
incurred by the licensee, acting under the express per- 
mission of the owner of the soil. 

Since the first edition of this work was published, 
all the au tliori ties on (lie subject have been reviewed by 
Wood v. the Court of Exchequer in -the case of Wood v. Lead - 

LeadMtter . bitter ( d ). The above doctrine was recognized to the 

fullest extent. The judgment, clearly and authorita- 
tively points out the different effect of a license and' a 
grant ; and removes any doubt that may have existed 
as to the necessity of a deed to create an casement by 
express agreement. “ This was an action,” said Alder - 
son , B., in delivering the judgment of the court, “tried 
before my brother liolfe at the sittings after last Trinity 
to tEp™* It was an action for an assault and false im- 

(«) Si 

habeara irSugden’s V. & P. 80, 9th ed. Jtird v. JUggituon , Ex. Ch. 6 A. & 

aero jus tft>! v ^. vol. 2, 2nd ed., p. 342, E. 824; and Perry y. Pitzhoive 9 
Btilliuddii ii. * 8 Q. B. 757. 

et similiter siM- & W. 838; see also 
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prisonmcnt. The plea (on which alone any question W «od 

arose) was that at the tune of the alleged trespass 

the plaintiff was in a certain close of Lord Eglintoun, 
and the defendant, as the servant of Lord Eglintoun, 
and by his command, laid his hands upon the plaintiff 
in order to remove him from the said close, using no 
unnecessary violence. Replication, that, at the time of 
such removal, the plaintiff was in the said close by the 
leave and license of Lord liylintoun. The leave and ^ 
license was traversed by the defendant, and issue was 
joined on that traverse. On iho trial it appeared that 
the place from which the plaintiff was removed by . 
the defendant, was the inclosure attached to and sur- 
rounding the great stand on the Doncaster racecourse ; 
that Lord Eglintoun was steward of the races there in 
the year 184.3; that tickets were sold in the town of 
Doncaster at one guinea each, which were understood 
to entitle the holders to come into the stand, and the 
inclosure surrounding it, and to remain there very day 
during the races. These tickets were not signed by 
Lord Eglintoun, but it must bo assumed that they were 
issued with his privily. It further appeared, that the 
plaintiff’ having purchased one of these tickets, came to 
the stand during the races of the year 1843, and was 
there or in the inclosurc while the races were going on, 
and while there, and during the races, the defendant, by 
the order of Lord Eglintoun, desired him to depart, and 
gave him notice that if he did not go away force would 
be used to turn him out. It must be assumed that the 
plaintiff had in no respect misconducted himself, and 
that, if he had nut been required to depart, his coming 
upon and remaining in the inclosure would have been 
an act justified by his purchase of the ticket. The 
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plaintiff refused to go, and thereupon the defendant, by 
order of Lord Eglintoun, forced him out, without re- 
turning the guinea, using no unnecessary violence. 

“ My brother Rolfe , in directing the jury, told them, 
that, even assuming the ticket to have been sold to the 
plaintiff under the sanction of Lord Eglintoun, still it 
was lawful for Lord Eglintoun, without returning the 
guinea, and without assigning any reason for what he 
did, to order the plaintiff to quit the inclosurc, and that, 
if the jury were satisfied that notice was given by Lord 
Eglintoun to the plaintiff, requiring him to quit the 
ground, and that, before lie was forcibly removed by 
the defendant, a reasonable time had elapsed, during 
which he might conveniently have gone away, then the 
plaintiff was not, at the time of the removal, on the 
place ill question by the leave and license of Lord 
Eglintoun . On this direction the jury found a verdict 
for the defendant. In last Michaelmas Term Mr. Jervis 
obtained a rule nisi to set. aside the verdict for mis- 
direction, on the ground that, under the circumstances, 
Lord Eglintoun must be taken to have given the plaintiff 
leave to come into and remain in the inclosure during 
the races; that such leave was not revocable, at all 
events without returning tlic guinea ; and so that, at the 
time of the removal, the plaintiff was in tlic inclosure 
by the leave and license of Lord Eglintoun. Cause 
w r as shown during last term, and the question was 
argued before} my brothers Parke and Rolfe, and my- 
self ; and on account of the conflicting authorities cited 
in the argument, we took time to consider our judgment', 
which we are now prepared to deliver. 

“ That no incorporeal inheritance affecting land can 
either be created or transferred otherwise than by deed. 
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is a proposition so well established that it would be 
mere pedantry to cite authorities in support. All such 
inheritances are said emphatically to lie in grants and 
not in livery, and to pass by mere delivering of the deed . 
In all the authorities and text-books on the subject, a 
deed is always stated or assumed to be indispensably 
requisite. 

“And although the older authorities speak of incor- 
poreal inheritances , yet there is no doubt but that the 
principle docs not depend on the quality of interest 
granted or transferred, but on the nature of the subject- 
matter: a right of common, for instance, which is a 
profit i\ prendre, or a right of way, which is an casement, 
or right in nature of an easement, can no more be granted 
or conveyed for life or for years without a deed, than in 
fee simple. Now, in the present case, the right claimed 
by the plaintiff is a right, during a portion of each day, 
for a limited number of days, to pass into and through 
and to remain in a certain close belonging to Lord 
Eglintoun ; to go and remain where if he went and 
remained, he would, but for the ticket, be a trespasser. 
This is a right affecting land at least as obviously and 
extensively as a right of way over the land, — it is a 
right of way and something more: and if wc had to 
decide this case on general principles only, and inde- 
pendently of authority, it would appear to us perfectly 
clear that no such right can be created otherwise than 
by deed. The plaintiff, however, in thi$j case argues, 
that he is not driven to claim the right in question 
strictly as grantee . He contends that, without any 
grant from Lord Eglintoun, he had license from 
him to be in the close in question at the time when 
he was turned out, and that such license was, under 
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7 W °db'tt ^ 1C c ^ rcums ^ anccs ^ irrevocable. And for this he relies 
— L mainly on four cases, which ho considers to be ex- 

pressly in point for him, viz. Webb v. Paternoster , 
reported in five different books, namely, Palmer, 7 1 ; 
Roll. 143, 152; Noy, 98; Popham, 151; and Godbolt, 
282 ; Wood v. Lake ( e ), Tayler v. Waters (/), and 
Wood v. Manley {rj\ 

“As the argument of the plaintiff rested almost entirely 
on the authority of these four cases, it is very important 
to look to them minutely, in order to see the exact points 
which they severally decided. 

“ Before, however, we proceed to this investigation, 
it maybe convenient to consider the nature of a license, 
and what arc its legal incidents. And, for this purpose, 
wc cannot do better than refer to Lord C. J. Vaughan's 
elaborate judgment in the case of Thomas v. Sorrell , 
as it appears in his Reports. The question there was 
as to the right of the crown to dispense with certain 
statutes regulating the sale of wine, and to license the 
Vintners’ Company to do certain acts notwithstanding 
those statutes. 

“ In the course of his judgment the Chief Justice 
says(/i), 6 A dispensation or license properly passnth no 
interest, nor alters or transfers property in anything, 
but only makes an action lawful, which without it 
had been unlawful. As a license to go beyond the 
seas, to hunt in a man’s park, to come into his house, 
are only actions which, without license, had been un- 
lawful. But a license to hunt in a man’s park, and 
carry away the deer killed to his own use ; to cut down 

(e) Saycr, 3. (g) 11 A. & E. 34; 3 Per 

(/) 7 Taunt. 371*. & 1). 5. 

(/<) Vaughan, 351. 
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a tree in a man’s ground * and. to carry it away the next 
day after to his own use, are licenses as to the acts of 
hunting and cutting down the tree, but as to the carry- 
ing away of the deer killed and tree cut down, they are 
grants. So, to license a man to eat my meat, or to fire 
the wood in my chimney to warm him by, as to the 
actions of eating , firing my wood, and warming him, 
they are licenses; but it is consequent neccsssirily to 
those actions that my property may be destroyed in the 
meat eaten, and in the wood burnt. So, as in some 
eases, by consequent and not directly, and as its effect, 
a dispensation or license may destroy and alter property.* 

“ Now, attending to this passage, in conjunction with 
the title License,’ in Brooke’s Abridgment, from which, 
and particularly from paragraph 15, it appears that a 
license is in its nature revocable, we have before us the 
whole principle of the law on this subject. A mere 
license is revocable : but that which is called a license 
is often something more than a license ; it often com- 
prises or is connected with a grant, and then the party 
who lias given it cannot in general revoke it, so as to 
defeat his grant, to which it was incident. 

“ It may further be observed, that a license under 
seal (provided it be a mere license) is as revocable as 
a license by parol ; and, on the other hand, a license by 
parol, coupled with a grant, is as irrevocable as a license 
by deed, provided only that the grant is of a nature 
capable of being made by parol. But where there is a 
license by parol, coupled with a parol grant, or pretended 
grant, of something which is incapable of being granted 
otherwise than by deed, there the license is a mere 
license ; it is not an incident to a valid grant, and it is 
therefore revocable. Thus, a license by A. to hunt in 
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liis park, whether given by deed or by parol, is re- 
vocable ; it merely renders the act of hunting lawful, 
which, without the license, would have been unlawful. 
If the license be, as put by Chief Justice Vaughan , a 
license not only tb hunt, but also to take away the deer 
when killed to his own use, this is in truth a grant of 
the deer, with- a license annexed to come on the land : 
and supposing the grant of the deer to be good, then 
the license would be irrevocable by the party who had 
given it : he would be estopped from defeating his own 
grant, or act in the nature of a grant. But suppose the 
case of a parol license to come on my lands, and there 
to make a watercourse, to flow on the land of the licensee. 
In such a case there is no valid grant of the watercourse, 
and the license remains a mere license, and therefore 
capable of being revoked. On the other hand, if such 
a licciivse were granted by deed, then the question would 
be on the construction of the deed, whether it amounted 
to a grant of the watercourse ; and, if it did, then the 
license would be irrevocable. 

“ Having premised these remarks on the general 
doctrine, we w T ill proceed to consider the four cases 
relied on by Mr. Jervis for the plaintiff. The first was 
Webb v. Paternoster . That, as appears from the report 
in llolle, was an action of trespass, brought against 
the defendant lor eating, by the mouths of his cattle, 
the plaintiff’s hay. The defendant justified under Sir 
William Plujnmer, the owner of the fee of the close in 
which the hay was, averring that Sir W. Plummer leased 
the close to him, and therefore, as lessee, he turned his 
cattle into the close, and they ate the hay. The plaintiff 
replied, that, before the making of the lease, Sir W. 
Plummer had licensed him to place the hay on the close 
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till lie could conveniently sell it, and that before he 
could conveniently sell it, Sir W. Plummer leased the 
land to the defendant. The defendant demurred to the 
replication. 

“ From the arguments, as given in Kolle, it appears 
that the plaintiff’s counsel, who was first heard, con- 
tended, first, that the license, being a license for profit, 
and not merely for pleasure, and being also for a certain 
time only, namely, till he could sell his hay, was not 
revocable : and, secondly, even if the license was revo- 
cable, still that the lease to the defendant was an implied, 
and not an express revocation, and therefore w r as in- 
operative against him without notice; and for this lie 
referred to Mallory's case (*). To this latter proposition 
the court appears to have assented; but Dodderidge, J., 
suggested, that, even if the license was in force, still the 
licenser (lid not by such a license preclude himself, nor, 
consequently his tenant, from turning cattle on the land, 
and that the licensee ought to have taken care to protect 
the hay from the cattle. As to this, however, the Chief 
Justice expressed a doubt. The defendant’s counsel 
was heard some days afterwards, and he alleged that it 
appeared by the record, that the plaintiff had had tw r o 
years to sell his hay before the defendant’s cattle had 
eaten it ; and he argued that the court w r ould say, as 
matter of law, that this w r as more than reasonable time; 
and to this the court assented. The plaintiff’s counsel, 
in reply, reverted to the distinction between the license 
for profit and a license for pleasure ; but Dodderidge 
denied it, and said that a license to dig gravel, though a 
license for profit, is revocable; and he said that the true 
distinction was between a mere license, and a license 

(i) 6 Rep. 111. 
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coupled with an interest . Judgment was eYClltually 
given for the defendant, on the ground that the plaintiff 
had had more than reasonable time to sell the hay. 

“ It will be seen, therefore, that the only two points* 
decided were, first, that the question of reasonable time 
was for the court, and not for the jury ; and, secondly, 
that two years was more than a reasonable time. The 
decision, therefore, itself has no bearing on the point for 
which it was cited ; and the only support which the case 
affords to the doctrine contended for by the present 
plaintiff is what is said, in the report of the case in 
Popliam, to have been agreed by the court, namely, 
that a license for profit for a term certain is not revo- 
cable; a proposition to which, with the qualification we 
have already pointed out, we entirely accede. It is, 
moreover, by no means certain that the license in Webb 
v. Paternoster was not a license under seal. The de- 
fendant’s counsel appears, from the report in liollc, to 
speak of the plaintiff as grantee of the liberty to stack 
hay, &c. ; a form of expression not very appropriate, if 
used in respect of a party who had a mere parol license; 
and the Chief Just ice, according to the report in Popliam 
and Palmer, says that the plaintiff had an interest which 
charged the land, into whose hands soever it should 
come. And Dodderidge , J., according to the report in 
Palmer, arguing that the lessee certainly might turn his 
cattle into his own field, and was not bound to stop their 
mouths, says e it was folly of the plaintiff that he did not, 
together with the license , take a covenant that it should 
be lawful for hint to fence the hag with a hedge . From 
these expressions (and there are others in the various 
reports of the ease having a similar aspect), it certainly 
seems possible that the license was under seal ; and then 
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the only point would be that which alone was in feet Wood 

J k _ _ _ .ii* i Leadbitter . 

decided, namely, whether, supposing the plaintm to have 

acquired by grant a right to stack his hay on the land 
for a limited time, that limited time had expired. Even 
supposing the license to have been a mere parol license, 
yet the strong probability is that Webb had purchased 
the hay from Sir W. Flummcr as a growing crop, with 
liberty to stack it on the land, and then the parol license 
might be good as a license coupled with an interest. Be 
this, however, as it may, the decision, as we have already 
pointed out, has very little, or rather no bearing on the 
case before us ; and the judgment of Dodderidge , J., as 
given both in Kollc and Palmer, is in strict accordance 
with what was afterwards laid down by Vaughan , C. J., 
and which we consider to be consonant both to principle 
and authority. 

“ The next decision in order of time is that of Wood 
v. Lake , in Saycr, p. 3. There the defendant had, by 
a pared agreement, given liberty to the plaintiff to stack 
coals on the defendant’s land for a term of seven years. 

After the plaintiff had enjoyed this privilege for three 
years, the defendant locked up the gate of the close. 

No report is given in Sayer of the arguments at the bar. 

But from a AI S. report of the same case, referred to by 
Gibbs , C. J., in the case of Tayler v. Waters , and which 
AIS. we have had an opportunity of consulting, through 
the kindness of the representatives of the late Mr. Justice 
Hurrough (A), it appears that the argument turned 

(A) Tlio following is a copy of defendant’s close, for seven years, 
the report in the MS. volume of Afterwards, defendant forbids 
Mr. Justice Burrong h. plaintyf to lay any more coals 

CASE. — A parol agreement that there, and shuts up his gates, 
the plaintiff should have liberty of Defendant says, that plaintiff was 
laying and stacking of coals upon but tenant at will. Quaere, if this 

G. F 
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wholly on tlic point whether the privilege of stacking 
the coals did or did not amount to a lease ; for if it 
did, then the defendant contended it was void after 
three years, under the Statute of Frauds, as not being 
in writing. Lee, C. J-, and Denison, J., held it to he 


was nn interest within the de- 
scription of the Statuto of Frauds. 

“ Serjeant Booth ,— This is but 
a personal license or casement : 1 
Roll. Abr. 859, p. 4 ; Roll. Hep. 
143, 152; 1 Sumid. 321. A con- 
tract for sale of timber growing 
upon the land has been deter- 
mined to be out of the statute : 1 
Ld. Ruym. 182. Vide the differ- 
ence of a license and a lease, 1 
Lev. 194. This must be token 
only as a license, for that the coul- 
loadcrs also arc to have benefit, as 
well as plaintiff. 

“ Serjeant Poole , for defendant. 
— Question is, if any interest in 
lund passed by the agreement; for, 
if interest passed, it is within the 
statute, ergo void, being for longer 
term than three years : Bro. Li- 
cense, p. 19; Thome v. Seabright , 
Salk. 24; Webb v. Paternoster, 
X'opli. 151. A license to enter 
upon and occupy land amounts to 
a lease. The plaintiff not confined 
to a particular part of the close, 
and might have covered the whole 
if he pleased; on that account it 
is an uncertain interest. The dis- 
tinction of license to plaintiff and 
his coal-loader, is nothing ; lie 
could not stack the coal himself, 
and it is merely vague. Ea^pmcnt 
may be of more value than the 
inheritance ; ex. gr. ( way-leave. 

“ Lee, C. J.— If this be a lease, 


ns it is argued, it is within the 
statute, and void, for not being in 
writing. No answer as yet is given 
to the ease in Popham, when the 
stacking of liny, which is similar, 
was determined to be a license. 
The word uncertain , in the statute, 
means uncertainty of duration, not 
of quantity. License was not re- 
vocable, and hero is no case to 
show this to be considered as a 
lease. 

“ Denison, J . — This seems not 
to be an interest, so called in the 
language of the law, although ease- 
ments, ill general speaking, may 
he called interests. Had the plain- 
tiff such an interest as to hnyo 
maintained aclausum fregit? Cer- 
tainly not. If a man licenses to 
enjoy lands for five years, there is 
a lease, because the whole interest 
passes, hut this was only a license 
for a particular purpose. 

“ Poster , J. — These interests, 
grounded upon licenses, are valu- 
able, and deserve the protection of 
I lie law, and therefore may per- 
haps have been within the inten- 
tion of the words of the statute. — 
Desired further time for conside- 
ration: stood over. 

N.B. — Afterwards, upon motion 
for judgment the last day of term, 
and gave judgment for plaintiff, 
Foster non dissentiente. 
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no lease, nor uncertain interest in land ; but Foster , J., 
doubted, and desired time to consider. On the last day 
of term, the court gave judgment for the plaintiff, Foster 
non dissentiente. 

“ Supposing the court to have been right in deciding 
that this was not a lease (which, however, is doubted 
by Sir E . Sugden , see 1 V. & I\, last edit. p. 139), yet 
no grounds are stated on which it could be held good 
as an casement originating merely by parol. Up to this 
case not a single decision is to be found giving coun- 
tenance to any such proposition ; and wc are compelled 
to say, that, if the court proceeded on the ground that 
the plaintiff had acquired the easement by the parol 
license, we do not think it can be supported. But the 
case may, perhaps, have been decided on another ground. 
The defendant himself was the party who had agreed 
to give the easement to the plaintiff; and although the 
action is stated to have been an action on the case , it 
may have been a mere assumpsit — an action on the case 
on promises ; and in such an action the plaintiff would 
certainly be entitled to recover, if the contract was not 
(and probably the court considered it was not) a con- 
tract concerning land, within the 4th section of the 
Statute of Frauds.* 

“ The next case on which the plaintiff relies is Tayler 
v. Waters , reported in 7 Taunt. 374. It was an action 
by the plaintiff against the door-keeper of the Opera- 
house, for preventing him from entering* the house 
during the performance of an opera. It appeared that 
one W. Tayler, being in possession of the Opera-house, 
as lessee for a long term of years, by a deed, dated tlie 


* Soo Jones v. Flint , 10 A. & E. 753-, Wright- y. Stavert , 2 
E. & K. 721. 
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24th of August, 1792, assigned his interest therein to 
trustees, on various trusts, for creditors and other claim- 
ants, and ultimately in trust for himself. After the exe- 
cution of this deed, Taylcr continued in possession by 
the permission of the trustees, and he carried oil and 
managed the affairs of the theatre. In March, 1799, he, 
by deed, granted to one Gourgas, for a valuable con- 
sideration, six silver tickets, entitling the holders to ad- 
mission to the theatre. One of these tickets was sold 
by Gourgas to the plaintiff, in July, 1799, but no deed 
of assignment to him was executed. In 1800, Taylor’s 
trustees took possession of the theatre. The plaintiff*, 
however, was allowed to attend the theatre, by virtue 
of his ticket, until the year 1814, when the defendant 
Waters, as servant of the trustees, prevented him from 
entering the theatre; and for this obstruction the action 
was brought. The cause was tried before C. J. Gibbs , 
and a verdict found for the plaintiff, and that verdict 
was afterwards upheld by the Court of Common Picas. 
The grounds of the judgment were, that the right 
under the silver ticket was not an interest in land, but a 
license irrevocable to permit the plaintiff* to enjoy cer- 
tain privileges thereon ; that it was not required by the 
Statute of Frauds to be in writing, and, consequently , 
might be granted without a deed. 

“ The Chief J usticc, in support of that doctrine, relied 
on Webb v. Paternoster , which, he said, showed that a 
beneficial license, to be exercised upon land, might be 
granted without deed, and could not be countermanded, 
at least after it had been acted on. The same case, lie 
added, showed that the interest was not such an interest 
in land as was required by the Statute of Frauds to be 
-in writing; as to which last point all doubt, if there 
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remained any, had (he said) been removed by the case 
of Wood v. Lahe . 

“ This judgment is stated by the learned reporter to 
have comprised the substance of the arguments on both 
sides, and which, therefore, he does not give in his re- 
port. We must infer from this that the attention of the 
court was not called in the argument to the principles 
and earlier authorities, to which we have adverted. 
Brooke, in his Abridgment, Doddcridye, in the case 
of Webb v. Paternoster , and Lord Elleiiboronyh, in the 
case of Rex v. Ilorndon-on-thc-Wll (?), all state in the 
most distinct manner that every license is and must be 
in its nature revocable, so long as it. is a mere license. 
Where, indeed, it is connected with a grant, there it 
may, by ceasing to be a naked license, become irrevo- 
cable : but then it is obvious that the grant must exist 
independently of the license, unless it be a grant capable 
of being made by parol, or by the instrument giving the 
license. JSow in Taylcr v. Waters there was no grant 
of any right at. all, unless such right was conferred by 
the license itself. C. J. Gibbs gives no reason for say- 
ing that the license was a license irrevocable, and we 
cannot but think that lie would have paused before be 
sanctioned a doctrine so entirely repugnant to principle 
and to the earlier authorities, if they had been fully 
brought before the court. Again, the Chief Justice is 
represented as saying that the interest of the plaintiff 
was not an interest in land within the Statute of Frauds, 
and that consequently it might be granted without deed. 
How the circumstance, that the interest was not an in- 
terest in land within the Statute of Frauds, showed it 
to be grantablc without deed, we cannot discover. The 
(J) 4 M. & Scl. 662. 
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precise point decided in Webb v. Paternoster is not 
adverted to, and it is assumed, without discussion, that 
the license there must have been a parol license, and a 
naked license, unconnected with an interest, capable of 
being created by parol. The action was not, as it may 
have been in Wood v. Lake , an action founded on the 
contract. It was an action on the case for the obstruc- 
tion, and was founded on the supposition that an actual 
right to enter and remain in the theatre had vested in 
the plaintiff’, under the license conferred by the silver 
ticket. With all deference to the high authority from 
which the judgment in Tayler v. Waters proceeded, we 
feel warranted in saying that it is to the last degree 
unsatisfactory r — an observation which we have the less 
hesitation in making, in consequence of its soundness 
having obviously been doubted by the Court of King’s 
Bench and Mr. Justice Bay ley, in the case of Uewlins 
v. Shipp am. 

“ The fourth and last case relied on by Mr. Jervis 
was the recent case of Wood v. Manley , in the Queen’s 
Bench (m). That was an action for trespass quare 
clausum fregit; plea, that defendant w y as possessed of a 
large quantity of hay being on the plaintiff’s close, and 
that by leave of plaintiff lie entered on the close ill 
question to remove it. Replication, de injuria. It vras 
proved at the trial, that the hay in question w T as sold 
in January, 18.38, by the plaintiff’s landlord, who had 
seized it as a distress for rent. The conditions of the 
sale were, that the purchaser of the hay might leave it 
on the close until Lady-day, and might in the mean- 
time come on to the close from time to time, as often as 
he should see fit, to remove it. These conditions were 
(ri) n Ad. & E. SO; 3 I’cr. & D. 5. 
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assented to by the plaintiff* The defendant became the 
purchaser, and afterwards, and before Lady-day, the 
plaintiff locked up the close. The defendant broke 
open the gate in order to remove the hay. A verdict 
was found for the defendant, Er shine, J., telling the 
jury that the license to come from time to time to 
remove the hay was irrevocable. Mr. Crowder moved 
to set aside this verdict, on the ground that the license 
wits necessarily revocable, and was in fact revoked. 
But the Court of Queen’s Bench refused to grant a 
rule, and, we think, quite rightly. This was a case, 
not of a mere license, but of a license coupled with an 
interest. The hay, by the sale, became the property of 
the defendant, and the license to remove it became, as 
in the case of the tree and the deer, put by C. J. 
Vaughan , irrevocable by the plaintiff; and the rule was 
properly refused. The case was analogous to that of 
a man taking my goods, and putting them on his land, 
in which Case I am justified in going on the land and 
removing them ; Yin. Abr. Trespass, (II) a 2, pi. 12 ; 
and Patrick v. Colerich («)•* 

“ It appears, therefore, that the only authority neces- 
sarily supporting the present plaintiff in the proposition 
for which he is contending, is the case of Tayler v. 
Waters, in which the real difficulty was not discussed, 
nor even stated. It was taken for granted, that, if the 
Statute of Frauds did not apply, a parol license was 
sufficient, and the necessity of an instrmnent under 
seal, by reason of the interest in question being a right 

00 3 M. & W. 483. 
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* ('ornish y. Stubbs, L. It., 5 C. P. 334; Carrington y. Hoots, 
2 M. & W. 248: Williams v. 3/orris, 8 M. & \V. 488. 
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In nature of an casement, was by some inadvertence 
kept entirely out of sight ; and for these reasons, even 
if there had been no conflicting decisions, we should 
have thought that case to be a very unsafe guide in 
leading us to a decision, on an occasion where we were 
called on to lose sight of the ancient landmarks of the 
common law. 

“ We arc not, however, driven to say that we shall 
disregard that case merely on principle. Giving it the 
full weight of judicial decision, it is met by several 
others, which we must entirely disregard, before we can 
adopt the argument of the plaintiff". In the cases ot 
Fcntiman v. Smith (0), and Rex v. Ilorndon-on-thc 
Hill (p), which were before Tayler v. Waters, Lord 
JEllenhorouyh and the Court of King’s Bench expressly 
recognized the doctrine, that a license is no grant, and 
that it is in its nature necessarily revocable, and the 
further doctrine, that, in order to confer an incorporeal 
right, an instrument under seal is essential. And in the 
elaborate judgment of the Court of King’s Bench, given 
by B try ley, J., in Hewlins v. Shippam (g), the necessity 
of a deed, for creating any incorporeal right affecting 
land, was expressly recognized and formed the ground 
of the decision. It is true that the interest in question 
in that case was a freehold interest, and on that ground 
Bay ley, J., suggests that it might be distinguished from 
Tayler v. Waters ; but in an earlier part of that same 
judgment, he states, conformably to what is the clear 
law, that, in his opinion, the quantity of interest made 
no difference ; and the distinction is evidently adverted 
to by him, not because he entertained the opinion that 


(<j) 4 East, 107. 

(p) 4M. & Scl. GG5. 
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it really was of importance, but only in order to enable 

him to decide that, case without, in terms, saying that 

lie did not consider the case of Tayler v. Waters to be 
law. The doctrine of Ilcwlins v. Shippam has since 
been recognized and acted upon in Bryan v. Whistler (r), 
Cocker v. Cowper (.v), and Wallis v. Harrison (t) 9 and it 
would be impossible for us to adopt the plaintiff’s view 
of the law, without holding all those cases to have been 
ill decided. It was suggested that, in the present case, 
a distinction might exist, by reason of the plaintiff’s 
having paid a valuable consideration for the privilege of 
going on the stand. But this fact makes no difference ; 
whether it may give the plaintiff a right of action against 
those from whom he purchased the ticket, or those who. 
authorized its being issued and sold to him, is a point 
not necessary to be discussed; any such action would 
1)0 founded on a breach of contract, and would not be 
the result of his having acquired by the ticket a right 
of going upon the stand, in spite of the owm'r of the 
soil ; and it is suflinont, on this point, to say, that in 
several of the cases we have cited, ( Ilcwlins v. Shippam , 
for instance, and IJryan v. Whistler ,) the alleged license 
had been granted for a valuable consideration, but that 
was held not to make any difference. AYc do not ad- 
vert to the cases of Winter v. Brockwcll{u ) and 1 Ay gins 
v. Inge (x), or other cases ranging themselves in the same 
category, as they were decided on grounds inapplicable 
to the case now before us, and were in feet admitted 
not to bear upon it. 

“In conclusion, wc have only to say, that, acting 


Woody. t 
Leadbitter. 


\r) 8 B. & C. 288. 

(*) 1 C., M. & R. 418. 
(f ) 4 M. & W. 538. 


00 8 East, 308. 
(*) 7 Bing. 682. 
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Zeadbitter. 


upon the doctrine relative to licenses, as we find it laid 
down by Brooke, by Mr. Justice Doddcridge, and by 
C. J. Vaughan , and sanctioned by lletolins v. 8hippam y 
and the other modern cases proceeding on the same 
principle, we have come to the conclusion that the 
direction given to the jury at the trial was correct, and 
that this rule must be discharged. — Rule discharged” (y). 

[In the case of Perry v. Fitzhowe (*), A. having a 
right of common, appurtenant to Blackacre, over land 
called the Heath, gave B. a parol permission to build a 
house on the Heath. B. built in pursuance of the license. 
Blackacre afterwards came by assignment to C., who 
pulled down the building, and upon an action of trespass 
being brought by B., C. pleaded, inter alia, a justifica- 
tion under an immemorial right of common appurtenant 
to Blackacre, over the Heath. The court held that to 
that plea it was a bad replication, that A. had given 
the license, and that B. had built the house under that 
license ; on the ground that the plaintiff was setting up 
a grant of a freehold interest, binding the inheritance of 
Blackacre by restricting the right of common appurtc- 


C(y) Taplin v. Florence , 10 CL 
B. 744, acc. In the case of J fell v. 
Midland Railway Company, 3 Dc 
Gcx & Jones, 07 3, coram the Lords 
Justices, it was attempted to apply 
the authority of Wood v. Lead- 
hitter to a case where an act of 
parliament, having authorized the 
owners of lands adjoining a rail- 
way to construct branch railways 
or sidings, so as to form continuous 
communication from their own 
lands to the railway, with a pro- 
vision for the settlement by jus- 
tices of any dispute as to the proper 


place for the sidings, the plaintiff 
had constructed and used a siding 
at a particular spot with the assent 
of the company, which they after- 
wards attempted to revoke, relying 
vpon the authority of Wood v. 
Leadbitter and the class of cases 
of which it is one, but without suc- 
cess, tlic court holding that those, 
authorities have no bearing upon 
such a case ; nor can they be set 
up by a mere wrongdoer, agAinst 
the possessory right of a licensee; 
JV ortliam v. Hurley ,1 E. & B. 6G5.] 
(s) 8 Q. B. 757. 
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nant to it, and that such grant must be by deed under 
seal. It was argued that the case fell within the prin- 
ciple of the authorities, as to the effect of a parol license 

executed in extinguishing an easement ; so that the right 
of common might be considered to be extinguished in 
the spot on which the building was erected. The judg- 
ment does not advert to the distinction between the effect 
of a license operating, when acted upon, by way of ex- 
tinguishment of an existing right, and one operating by 
way of grant of a right to interfere with that right, sup- 
posing it not to be extinguished, for it is laid down by 
the court that the license could only operate, if at all, 
in the last-mentioned way, which it clearly could not 
do ; and having regard to this and also to the peculiar, 
nature of a right of common appurtenant by prescrip- 
tion, which is in its nature entire (a), and an extinguish- 
ment of which by act of its owner in any part of the 
land over which it is claimcd-works at common law an 
extinguishment of it over the whole (b) ; and further to 
the fact that it did not appear that the licensee had any 
interest in the land upon which lie was licensed to build, 
the judgment carmot be said to be opposed to the au- 
thorities above referred to, as to the binding effect of a 
license given by the owner of a dominant tenement to the 
owner of the servient, to erect some permanent structure 
on his own land, inconsistent with the continuance ot 
the easement. It is difficult, however, to reconcile the 
opinion expressed by the court, that the doctrine of such 
cases as Winter v. lirochwell only applies as between 

[(</) See the distinction in this explained in Davie* y. William 
respect between a right acquired 16 Q. B. 568.] 
under Lord Tenterden’s Act and [(6) Co. Lit. 122 a; 4 Rep. 38 a; 
hv prescription at the common law Cruise, Dig. Title* XXIII., Com- 
mon, §| 43, 82.] 
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the original licenser and the licensee, and would not 
bind, an assignee of the former, with the interpretation 
of that case in the authorities already cited in this 
chapter, and those which will be found collected post. 
Part III. Chap. II. Sects. 2, 3, as to the extinguishment 
of easements, where the distinctions between the dif- 
ferent kinds of easements and profits k prendre, in 
respect of this question, are noticed (c).]* 

[(*■) Although, at law, there defendant's lands, with his con- 
cxists the necessity for a grant seut, but without any grant under 

under seal, yet the Court of Chan- seal, and after a user of nine years, 

eery in many eases restrains the the defendant attempted to inter- 
application of this rule by persons fere, he was restrained, upon 

who, having either by their cx- terms, by perpetual injunction 

press consent, or such ncquicsccnce from interfering with the further 

as would make it a fraud in the user of the watercourse. See also 

view of that court to insist upon Powell v. Thomas, 6 ITarc 300; 

the legal right, induced others to Laird v. Hirltenhcad Jtailway 

incur expense in the execution of Company, 1 Johnson, 500; Duke 

permanent works or the like, after- of lie an fort v. Patrick, 17 Beav. 

wards seek to deprive them of the GO; the judgment of the Mnstcr of 

benefit of their expenditure, by theKolIsin Bankart v. Houghton, 

reason of the want of a complete 27 Beav. 425 ; Somerset Canal 
legal title. For example, in the Company v. Tin r court, 24 Beav. 
rase of the Duke of Devonsh ire v. 571; on appeal, 2 Dc G ; & Jones, 

JCglin , 14 Beav. 530, where cx- 603; Morland v. liichardson , 22 

pense had been incurred in con- licav. 51)6. The like rules are 

structing a watercourse through applicable to cases in which those 

Adams v. * In Adams v. Andrews, 15 Q. B. 284, to an action for disturbance 

Andrews . of the plaintiff in his pew the defendant pleaded an agreement by the 
plaintiff with him and his co-chnrchwarden to divide the pew, and that 
he divided it accordingly and incurred expense. The plaintiff replied 
a revocation o£ the agreement. The court held, on the authority of 
Wood v. Leadhitter , that as there was no deed, and therefore no grant, 
the plaintiff could revoke the license, notwithstanding the expense 
incurred by the defendant. 

Equitable There may be an equitable right to an casement without deed. Equity 

right. follows the law. If it did no more, it would bo of little use. Equity 

follows the law to supply its defects. Equity regards not the circum- 
stance but the substance of the act, and looks upon things agreed to be 
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who have consented to or acqui- 
esced in the execution of perma- 
nent works interfering with tlieir 
own enjoyment of easements 
already acquired and existing, 
attempt afterwards to set up and 
rely upon such easements. These 
principles of equity will not- be in 
many instances available under 
the Common Law Procedure Act, 
1854, 17 & 18 Viet. c. 125, s. 83, 
which empowers the courts of law 
to receive equitable defences by 
way of plea for two reasons: first, 
suck facts are only available in a 
court of law by way of defence or 
answer to a defence ; and, secondly, 
because equitable defences arc only 
allowed of by tbe courts of law 
upon grounds upon which the 
Court of Chancery would grant a 
perpetual mid unconditional in- 
junction ■ and it will be found 
upon a perusal of the cases re- 
ferred to, that the Court of Chan- 
cery generally annexes conditions 
to the grant of such relief. It will 
be perceived how mu6h the im- 


portance of the questions discussed 
above in this chapter, and in Part. 
III. Ch. II. Sect. 3, on the extin- 
guishment of easements, is dimin- 
ished by the existence of this head 
of equity, as in most cases where 
the question is whether an ease- 
ment has been extinguished, the 
facts bring the case within the 
jurisdiction of the Court of Chan- 
cery without regard to the purely 
legal question, so that it is compe- 
tent for the litigant, if so minded, 
to take ref ago in the Court of 
Chancery from the disenssion of 
such questions. Davies v. Mar- 
shall , 10 C. 11., N. S. 697, was a 
ease where, to an action for ob- 
structing ancient lights, it was 
held that it would be good equi- 
table defence that the plaintiff had 
consented to the construction of 
the obstructing building, and that 
it was a good answer by way of 
replication to that defence, that 
the consent of the plaintiff had 
been obtained by faLc representa- 
tions of the defendant.] 


done as actually performed. (Francis’ Muxims, 13; Fonb. Eq. B. 1, 
c. 6, s. 9.) If, therefore, there is an agreement to grant an easement 
for a good mid substantial consideration (Com. Dig., Chan. 2 C. 8 & 9), 
equity considers it as granted, and will either decree a legal grant or 
restrain a disturbance by injunction. 

In East India Co. v. T inccnt (2 Atk. 83), it would appear that the East India Co, 
agent of the company and the defendant, a packer, agreed that the v. Vincent. 
company should be at liberty to build on tbe defendant’s ground, or 
with windows overlooking bis ground, and that the\ should employ 
him dnring the term of his estate double to any other packer, provided 
he worked at the same rate as any other packer. As they did not 
employ him as agreed, ho built a wall to block up their light, and Lord 
Hard reicke held that lie ought to have brought his bill to establish the 
agreement, and decreed that the wall should be pulled down and that 
the company should perform the agreement to employ. 

In Duke of DertmMre v. Eglin (U Benv. 630), the defendant eon- DukeofDnm- 

shire v. Eg tin. 
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Moreland v. 
Richardson . 


Frogley v. 
Earl Lovelace. 


Acquiescence. 


Dann v. 
spurrier. 


Ramsden v. 
Dysyn. 


seated to the plaintiff mating a watercourse through his land on being 
paid a projicr compensation. The watercourse was made, but no grant 
was executed and no sum arranged. After nine years user the 
defendant stopped it up ; he was restrained by decree from so 
doing, and it was referred to the Master to settle a proper compen- 
sation. 

In Moreland v. Ilichard*on (22 Bcav. 59G; 25 L. J., Ch. 883; 26 
L. J., Ch. 690), tho plaintiffs had purchased graves in a burying- 
ground attached to the Tottenham Coflrt Road Chapel, and received 
receipts for their purchase-money, stating that the graves were sold in 
perpetuity. Tho Master of the Rolls held that they were entitled to 
have their family vaults, and the spot ou which they were situate, kept 
undefaccd and unoblitcratcd, and enjoined the defendant from re- 
moving, defacing, obliterating or injuring the graves and monuments 
belonging to the plaintiff. 

In Eroglcy v. Earl Lovelace (l John. 333), a landlord was restrained 
from interfering with his tenant in the exclusive right of shooting 
according to an agreement not under seal, until a lease should be 
executed under seal according to the agreement. 

An agreement to grant an easement may be inferred from the 
acquiescence of the owner of the servient tenement. The rule as to 
acquiescence is thus stated bj Lord Eldon in Darin v. Spurrier (7 
Vcs. 235); “ The court will not permit a man knowingly, though pas- 
sively, to encourage another to lay out money under an erroneous 
opinion of title (and the circumstance of looking on is in many cases 
as strong as using terms of encouragement)— a lessor knowing and 
permitting those acts which the lessee would not have done, and the other 
must conceive that lie would not have done, but upon an expectation 
that the lessor would not have thrown any obstacle in the way of his 
enjoyment” 

In Ramsden v. Dyson (L. R., ] II. Lds. 140), Lord Cranrvorth , C., 
says: “If a stranger begins to build on my laud, supposing it to be 
his own, and I, perceiving his mistake, abstain from setting him right, 
and leave him to persevere in his error, a conrt of equity will not allow 
me afterwards to assert my title to the land on which he lmd expended 
money on the supposition that the land was bis own. It considers that 
when I saw the mistake into which he had fallen it was my duty to bo 
active and state my adverse title ; and that it is dishonest in me to 
remain wilfully passive on such an occasion, in order afterwards to 
profit by the mistake which I might have prevented.” Lord Kingsdorrn 
(p. 170) says : “ The rule appears to be this. If a man under a verbal 
agreement with a landlord for a certain interest in land, or, what 
amounts to the same thing, under an expectation created or encouraged 
by the landlord, that he shall have a certain interest, takes possession 
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of sucli land with the consent of the landlord, and upon the faith of 

such promise or expectation, with the knowledge of the landlord, and 
without objection by him, lays out money upon the land, a court of 
equity will compel the landlord to give effect to such promise or expec- 
tation.” (Cited by James , V.-C., Bankart v. Tennant , L. R., 10 Eq. 

146.) 

In the Watercourse case (2 Eq. Abr. 522, pi. 3), A. diverted a water- Watercourse 
course, which put B. to great expense in laying of soughs, &c., and case. 
the diversion being a nuisance to B., ho brought an action, but an 
injunction was decreed, it being proved that B. did sec the work when 
it was carrying on, and connived at it, without showing the least dis- 
couragement, but rather the contrary. A case of Short v. Taylor , 
before Lord Somers, was cited, where Taylor, in building his house, 
laid his foundations on {Short’s land, he standing by and encouraging 
him. An injunction was granted against his proceeding with an action 
for the trespass. 

Clavering's case, cited by Lord Louylihornvgh (5 Vcs. 430). He Claverxng's 
says: “There was a case (I do not know wlicthor it came to a case. 
decree) against Mr. George Clavering, in which some person was carry- 
ing on a project of a colliery, and had sunk a Bhaft at a considerable 
expense. Mr. Clavering saw the thing going on, and in the execution 
of that plan it was very clear that the colliery was not worth a farthing 
without a road over his ground, and when the work was begun he said 
lie would not give the road. The end of it was — I d«» not know 
whether it was by decree or not — that he was made to give tho road at 
a fair value.” (Cited by James, V.-C., Bankart v. Tennant, L. R., 

10 Eq. 147.) 

Williams v. Earl of Jersey (1 Cr. & Eh. 91) w r as a suit to restrain the Williams v. 
defendant from suing at law for a nuisance caused by copper works, °f Jersey. 
erected by the plaintiff at a great expense, and it was alleged that 
during the progress of the works the defendant told the plaintiff that 
they w T ero being erected and w'ero for the smelting of copper; neverthe- 
less, be allowed the defendant to proceed and expend large sums of 
money thereon, and in completing and finishing the same with the 
requisite machinery and plant, without making any objection, and that 
he acquiesced in and encouraged tho erection and expenditure. A 
demurrer to the hill was overruled. , 

In Parnell v. Thomas (6 Hare, 300), a colliery proprietor had con- Powell v. 
stmeted a railway from his colliery across the lands of several persons Thomas. 
by ngseement, and wroto to the defendant, across whose loud he 
required to carry tho railway, referring to the act of parliament, and 
offering to pay for the land at a fair valuation. The defendant did 
not reply, and the railway was made across his land. A year or two 
afterwards the parties met, but did not agree os to tho price. Three or 
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four years after the railway was made the defendant brought eject- 
ment. The plaintiff filed a bill charging acquiescence. The court 
restrained the defendant from issuing execution on the plaintiff paying 
into court a sum not less thun the utmost value of the land. 

In llochdale Canal Co. y. King (2 Sim., N. S. 78), there was a 
motion to restrain the defendants, mill owners, from drawing water from 
the canal for any purpose other than for condensing steam (which was 
allowed by the Canal Act). The defendants, by their answer, stated 
that when their mill was erected notice was given to tho company of the 
intention to make a communication with the canal, not only for the 
purpose of condensing steam, but for other purposes; that the company 
superintended the laying of the pipes, and were aware of the uses to 
which they were to be applied, and made no objection, though they 
were cognizant of the great expense incurred. Lord Cranworth t V.- C., 
said: “If this be true, the plaintiffs can have no relief in this court, 
such conduct, cycn if it be insufficient to sustain a plea of leave and 
license in bar to the action, certainly incapacitated the plaintiffs from 
obtaining any assistance in a court of equity. It is unnecessary to go 
further, and say whether it would not entitle the defendants to restrain 
them from proceeding at law according to what is stated by Lord 
Hldou in Barrett v. Blagrave (fi Vcs. 105) : ,f I certainly assented to 
the argument very ably urged by Mr. Baily, that mere acquiescence, 
if by acquiescence is meant the abstaining from legal proceedings, is 
unimportant. Where one party invades the right of another, that 
other does not in general deprive himself of the right of redress 
merely because he remains passive— unless, indeed, lie continues in- 
active so long as to bring the case within the purview of the Statute of 
Limitations. If, therefore, from 1830 to 1817, when the disputes began, 
the plaintiffs might have asserted their legal right on which they could 
insist, their not having done so during that period would not prejudice 
them. But the evidence of long-eontinned use of the water for all 
purposes by the adjacent mill-owners may be very important ns tending 
to satisfy this court that when the defendant’s mill was erected the 
plaintiffs must havo known that King, who was building it, was laying 
out his money in the expectation that he would have the same 
privilege of usmg tho water as wus enjoyed by all bis neighbours.” 

In the Dak g of Beaufort v. Patrick (17 Bcnv. CO), a canal was 
made through lands by a lessee with the consent of the lessor ; it was 
afterwards enlarged under the powers of a Canal Act with the full con- 
sent and approbation of the lessor, who, at the expiration of a lease, 
recovered judgment in ejectment on the ground that ho had not con- 
veyed any title to the proprietors of the caual. It was contended on 
the authority of Clare Hall v. Harding (6 Hare, 278), and Pilling \. 
Armitage (2 Yes. 78), that the encouragement given by him to the 
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leasee to make the canal did not affect his reversion ; but the court held 
that as it was enlarged under the act of parliament with his approba- 
tion, his permission was permanent, that he was bound to sell the land 
to the proprietors of the canal at its fair and reasonable value, which 
was assessed by the court. 

In Somerset Canal Co. v. liar court (24 Beav. 271; 2 De G. & J. Somerset 
296), the company, during the infancy of Earl Waldegrave, made their Canal Co. V. 
canal over his lands in the possession of his lessees, and paid the lessees Harcowrt. 
the value of their interest. When the earl came of age he entered 
into arrangements with tho company, which, though not of a perma- 
nent character, might at any time have been rendered permanent by 
tho company, and received from them an annual rent for several years. 

The Lord Chancellor said : “ It is true this is not exactly the ease of a 
party having a right standing l>y and seeing another dealing with the 
property in a manner inconsistent with such right, and making no 
objection while the act was in progress. But are not the parties in an 
equivalent position by the company having converted the carl’s lands 
for the purposes ot their canal, to which they were absolutely necessary ; 
and using them day by day for this object without any attempt on his 
part to disturb them, lie well knowing that if such attempt were made 
they could compel him to sell them tho land ? The defendant cannot, 
in my opinion, after thus lulling the company into security and confi- 
dence, and preventing their exercise of the powers which they possessed 
by law, turn round upon them, and attempt to remove them from the 
land which they have possessed for so many years. He most there- 
fore, in my opinion, be restrained from pursuing such an inequitable 
course and endeavouring to act upon his notice to quit. On the other 
hand, the company ought not to he allowed to remain under the present 
embarrassing state of tlieir relations with the defendant. They must 
lake prompt measures for ascertaining the compensation to be paid to 
the defendant, and making themselves owners of the land under the 
powers of their act of parliament.” 

In Laird v. Birkenhead Hallway Co. (John. COO), the plaintiff, Laird v. 
under a treaty with the defendants for a communication between his Birkenhead 
shipbuilding yard and their station, constructed a tuuucl and laid down Co, 

rails at an expense of 1,200/., and was allowed by the. company to uso 
it for two and a half >ears, during which time they received from him 
tolls for tho use of tho w r ay. Because they did not finally agree as to 
terms the company gave him three months* notice to quit, and wero 
about to take up tho rails, but were restrained by tho Vice-Chancellor, 
who held that, notwithstanding their being a corporation, they were as 
much bound by their acquiescence as an individual, and were bound to 
allow the plaintiff the use of the way on reasonable terms and for a 
reasonable time, which he considered to be for as long as the plaintiff 

G. G 
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continued oftner o£ the yard. In Cook v. Sea/ord (L. R., 6 Ch. C61), 
it was held that n municipal corporation were bound by acquiescence 
iu the same cusc as au individual. 

In Cotching y. Bassett (32 Beav. 101), the plaintiffs were lessees of 
No. 32, Wood Street, anil the defendants owners of No. 33, which, until 
Michaelmas, 1861, was let to plainLiffs. The plaintiffs being about 
to rebuild No. 32, agreed with the defendants that they should continue 
tenants o£ No. 33 to Lady Day, 1862, and rebuild the party-wall. In 
rebuilding they altered the windows and made additional windows, and 
submitted their plnns to the defendants’ surveyor, and the works were 
executed under the superintendence o£ the defendants’ surveyor, who 
made no objection to the plans as to the mode in which the works were 
being carried out. After the plaintiffs had completed their building, 
the defendants gave them notice of their intention to raise the party-wall 
in a manner greatly to interfere with the plaintiffs’ lights. The Master 
of the Rolls restrained them, holding that the case came within the 
principle of Dann v. Spurrier , saying, “If it was the intention of the 
defendants to derive any advantage from the acts of the plaintiffs it 
was incumbent on them to inform the plaintiffs of it in snch a way that 
they could not be misunderstood.” 

Davies v. Sear (L. R., 7 Eq. 427). The defendant purchased the 
lease of a house, part of a plot of land laid out for building by his 
vendor, with an archway and road through it lending to a place intended 
for a mews. At the time of his purchase there was access to the mews 
over other laud of his vendor. The plan was to build over it, and it 
afterwards was built over, when the only access to the mews was 
through the archw ay. lie allow'd! the archway to be used as a pas- 
sage to the mews until the plaintiff had built houses so as to cut off 
all access to the mews except through the archway. lie then obstructed 
the way through the archway. Lord Ilomilly, M. R., said : “The 
question whether the defendant had a right to shut up the archway 
depended upon whether an casement was reserved by implication on 
the assignment of the house, rind that depended upon whether the 
easement was apparent and also a way of necessity. He held that it 
was a way of necessity because the defendant saw distinctly the arch- 
way, and bought the house subject to the archway, and was put upon 
inquiry as to the mode in which the lessees were bound to perform, 
and about to perform the building contract they had entered into. 
Ho agreed that the case of Da tin v. Spurrier , and other eases of 
that class, applied.” 

On the other hand, in Blanohard v. Bridges (4 Ad. & El. 194), 
the owner of the dominant tenement had made alterations in his 
windows. The owner of the servient tenement was often on the spot 
during the progress of the works, and had a general knowledge of the 



BY EXPRESS AGREEMENT, 


nature of the alterations and made no objection. 'The Court* of 
Queen’s Bench, who had power to draw any conclusion which a jury 
ought to have drawn, were invited to presume that an casement for 
light to the windows had been granted, but declined, saying; “ The 
fullest knowledge, with entire but mere acquiescence, cannot bind a 
party who has no means of resistance.” The decision in Equity would 
probably be the same. In Cot chin g v. Bassett there was acquiescence 
and encouragement ; in Blanchard v. Bridges , acquiescence only. 

(See Lady Stanley of Alder ley v. Earl of Shrewsbury, 10 W. N. 71.) 

In Bankart y. Houghton (27 Bcav. 425), the plaintiff sought to Bankart r. 
restrain the defendant from enforcing a judgment at law in an action Houghton. 
for a nuisance caused by copper works, on the ground that when he 
took his farm he was aware of the works, and his lessor had seen 
them erecting, and took no steps to prevent their erection. The Master 
of the Bolls held that this was not an acquiescence which conferred 
on the plaintiff the right to cause noxious effluvia and vapour to issue 
from his furnaces and be deposited on the defendant’s lands, lie also 
said, “ It is impossible to hold that because a man has acquiesced in 
certain works which produce little or no injury, he is ever afterwards 
to be debarred of remedy if, by the increase of the works, he sustains 
a serious injury.” Sec also Tipping v. St. Helen's Smelting Co . 

(L. R., 1 Oh. 06). 

In Bankart v. Tennant (L. R., 10 Eq. 141), the defendant being the Bankart V. 
owner of a canal of which the plaintiffs were customers, there was an Tennant. 
understanding tlmt so long as they were customers they should have the 
use of the waste water of the canal for certain furnaces and smelting 
works which they erected on its banks. James, V.-C., held that this 
did not give Lhcm any equitable right to the water, though he said 
that, if it had been mude oat to his satisfaction that the water was 
essential, or '»ny thing like essential to the enjoyment of the plaintiffs’ 
property, lie should have found his way of giving them the relief tliey 
asked — viz., have compelled the defendant to give them the use of the 
water on reasonable terms on the authority of Clavering’s case. 

JJv the Supremo Court of Judicature Act, 1873 (3G & 37 Viet. c. 66), 
in any cause or matter commenced in the High Court of Justice, law 
and equity is to be administered by the court accordiug to certain 
specified rules, one of which is: If the plaintiff claims Jo be entitled 
to an equitable estate or right ho is to have such and the same relief 
as ought to have been givon by the Court of Chancery in a suit or 
proceeding for the same or the like purpose instituted before the act 
(sect. 24). Notwithstanding this provision the distinction between law 
and equity must still be regarded. If a legal estate in an easement is 
granted by deed the consideration is immaterial. A claim for damages 
may be founded for breach of an agreement to grant an easement if * 

G 2 
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Sect. 2. — Construction of Instruments. 


Mode of grant- Easements may be granted cither separately, and 
1U ®’ apart from any conveyance of the dominant tenement, 

or they may be included in a conveyance of it. 

Separate grant But few cases are to be found in the books of a grant 
o aneasemen . ^ easement per se(fl); it is obvious, however, that, 

in all instances of this kind, the precise words of the 
instrument itself must determine the extent of the right 
created (e). 


[(d) Northam v. Hurley , 1 E. 
& B. G55, is an instance of such a 
grant.] 

( e ) See as to the construction 
of grants of easements and the 


manner of determining the extent 
of them, post, Fart II., Chapter 
III., “Extent and Mode of En- 
joyment.” 


Equitable 
transfer of 
contracts to 
use land. 


there is any consideration for the agreement ; hut to claim an equitable 
estate in an casement by agreement not under seal, there mUsSt be a 
substantial consideration at least equal in value to the easement 
claimed — according to the maxim, Equality is Equity. 

In Equity, if there is a covenant or ngreemeut between the owner 
of land and his neighbour purchasing part of it to use or abstain from 
using the land in a particular way, as for a pleasure-garden or a 
prospect, the court will restrain any person taking the land with 
actual or constructive notice of the covenant from violating it. 
( TulU v. Moxhuy , 2 Fliil. 774 ; IIYuft'm v. M'Dermott , L. K., 
1 Eq. 499; 2 Ch. 72; M'Lean v. M'Kay, L. It., 5 V. C. 327.) A lessee 
has constructive notice of all the covenants by which his lessor is bound, 
because he might and ought have inquired as to sncli covenants 
(Fielden v. Slater , L. R., 7 Eq. 523); and the purchaser of land in a 
marsh protected by a sea-wall is set upon inquiry to ascertain how 
the sea is kept out, and who pays for the maintenance of the sea-wall. 
(Mo Hand v. Coolt , L. It , 6 Kq. 204.) Such covenants cannot bo 
enforced by subsequent purchasers from the covenantee, unless ho was 
manifesting hts intention of transferring the benefit of the covenant to 
them. (Kcates v. Lyon , L. R., 4 Ch. 21ft.) 

These cases depend on the same principle of equity. On every 
transfer of the properties intended to he affected by the agreement, 
the contract as to the use of the property is supposed to be renewed 
with the new proprietor, and thus licences in the nature of easements, 
as in Ackroyd v. Smith (10 C. B. 164), not transferable at law, are 
continued. 
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A covenant, or other instrument under seal, clearly 
evincing the intention of the parties, may operate as a 
grant (/).* 

So a man may claim a way by grant; as if A. grants 
that B. shall have a way through his close (//). f 

Easements, in general, bear a strong resemblance to [ 47 } 

covenants running with the land, both express and Covenants 
implied. the land. 

Upon a grant or covenant conferring an casement, 
the successive owners of the dominant estate, who, iu 
the case of an ordinary covenant, would, at common 
law, be strangers to the contract, become entitled to the 
benefit of the rights conferred, and may sue for a viola- 
tion of them. 

[The better opinion being, that the burden of covenants 
does not run with the land, so as to bind an assignee, 
except in cases between landlord and tenant (A), it 

(/) Holms v. Seller, 3 Lcvinz, T. R. 5G0; Gerrard v. Cooke, 2 
305. [See the judgment of Lord Bos. & I*nl. N. It. 102. 

Wensleydale in Jlotvhnthani v. {h) See notes to Spencer's rase, 

Wilson, 8 II. of L. p. 362.] Smith’s L. C. vol. i. p. 74, 5th ed. 

(g) Com. Dig Chimin, D. (3); hyP. P. Maude andT. E. Chitty.f 
see also Senhonse v. Christian, 1 


* A clause in an agreement for re-building, that such of the windows 
and lights in the new house as should occupy the site of ancient lights 
should have all the rights of ancient lights, was construed as r grant of 
the easement of light to such windows over any land of the lessor. 
( Lo?v v. Junes, 10 Jur., N. S. 1037.) 

f An easemeut cannot be reserved ; if a conveyance of land pro- 
vides for an easement to the grantor it operates, if executed by the 
grantee, as a grant to the grantor, or it may be conferred on a stranger 
to the deed. {Doe cl. Douglas v. Lock, 2 A. & K. 743; Wickham v. 
Hawker, 7 M. & W. 76; Durham and Sunderland Railway Co. v. 
Walker, 2 Q. B. 967; Pmvd v. Bates, 11 Jur., N. S. 441; 34 L. J., 
Ch. 406; see Pannell v. Mill, 3 C. B. C3G; Duke of Hamilton v. 
Graham , L. R., 2 II. Lds. (Sc.) 166. 

{ Per Willcs , J., Bailey v. Stephens, 12 C. B., N. S. 112. 
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becomes important to determine in each case whether 
the terms of the covenant are such as to create a grant 
of an easement, in which case the effect of them is to 
create an incorporeal hereditament, giving the successive 
owners of it a right as against all the succeeding owners 
of the land affected by it, without regard to any ques- 
tion as to burden of covenants running with land. In 
Rowbotham v. Wilson (z') f where the plaintiff sued the 
defendant for damage done to land and houses, by the 
defendant so working the subjacent minerals as" to let 
down the surface, much discussion took place as to the 
effect of a covenant by the owner of land that the owner 
of certain minerals under it shall have a right to work 
the minerals, without liability for letting down the sur- 
face, the defendant relying, amongst other points, upon 
the effect of such a covenant ; and Lord Wcnslcydale 
pointed out that such a covenant would operate as a 
grant, and that the grantee in that way would obtain the 
right to work the minerals in the manner claimed. His 
lordship said : “ This w r as no doubt the proper subject 
“ of a grant, as it affected the land of the grantor ; it was 
<c a grant of a right to disturb the soil from below and 
“ alter the position of the surface, and is analogous to 
“ the grant of right to damage the surface by making 
“ a way over it. No particular words are necessary for 
“ such a grant ; any words which clearly show the in- 
“ tention to give an easement which is bylaw grantablc 
" are sufficient to effect that purpose. If the words 
“ used could only be read as amounting to a covenant, 
“ it must be admitted that such a covenant would not 
“ affect the lands in the hands of the assignee of the 
“ covenantors, but if they amount to a grant the grant 
(0 8 II. of L. Cas. 362. 
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“ would be unquestionably good and bind the subsc- 
“ quent owners.” 

Sonic of the learned judges in the Court of Exchequer 
Chamber, when the same case was before that court, 
appear to have been of opinion that a covenant by the 
owner of land, that the owner of the minerals under it, 
or of a right to get minerals, might work without liability 
for damage to the surface, could only operate as a mere 
covenant not to sue, and therefore would not bind 
an assignee of the land; not recognizing the analogy 
pointed out by Lord W ensleydalc between such a right 
and the right to damage the surface by making a way 
over it. 

It is hardly necessary to point out that the principle 
involved in the judgment of Lord Wensleydale would 
be equally applicable to a grant of the right to let down 
the surface by working underneath made “per se” to a 
person already the owner cither of the whole subjacent 
soil, or of the right to work certain minerals in that soil, 
as to the case where the two rights arc conferred by the 
same instrument, as in Rowbotham v. JVilson . 

In all such cases the questions would appear (without 
regarding the particular form of words used) to be: — 
1. Docs an intention appear to confer a right to affect 
the land of the grantor or covenantor? 2. Is this right 
one of those as to which, either from decided cases or 
by analogy, it can be said that it is a right capable of 
being made the subject of a grant as an easement ? If 
these two questions be answered in the affirmative an 
easement has been created, and the grantee and his 
assignees have the right, as against the grantor or his 
assignees, without reference to any question as to the 
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Tenements 
pass with their 
attendant ease- 
ments. 


Divisibility of 
easements. 


Covenant for 
qniet enjoy- 
ment. 


burden of covenants running with the land, so as to 
bind an assignee 

Where the dominant tenement itself is conveyed, 
whether in fee or for any less estate, it should seem that 
all rights which the conveying party enjoyed, by virtue 
of, and as appendant to, his estate, as against third 
parties pass with it (/).* 

There appears to be no authority in the English law 
on the effect of a division and transfer to several persons 
of the dominant tenement (m). Merlin (n) expresses 


yf [(As) It may be here noticed, 
that any covenant made by the 
purchaser of land, that lie and his 
assigns will use or abstain from 
using his land in any particular 
way, may be enforced in equity 
against all purchasers with notice 
of the covenant, without regurd to 
the question whether such cove- 
nant runs with the land or not; 
see the judgment of Lord Cotten- 
ham in Talk v. Moxhay , 2 Phil. 
774; and this equity may be bad 
recourse to in those eases in which 
the right attempted to be granted 
is not one of those which can be 
clothed with the legal character of 
an easement.] 

(0 II II. 6, 22, pi. 19; 2 Rollc, 


Abr. 60, pi. 1 ; Beavdelyy. Brook , 
Cro. Jac.289; Pc ntbnanr. Smith, 
4 East, 107; Canham v. Fisk, 2 
Cr. & J. 126. 

[(m) But sec the judgment of 
Bayley, J., in Codling v. Johnson, 
9 B. & C. 934, ns to the apportion- 
ment of a right of way on the 
division of a common amongst 
allottees; aud see as to pews, 
Harris v. Brave.) 2 B. & Ad. 164; 
ns to common, Wyat Wild's case , 
8 Bcp. 78 b; Tyrringham's case , 
4 Rep. 36 b ; and see post, Part II. 
Ch. III., Extent and Mode of En- 
joyment.] 

(n) Repertoire de Jurispru- 
dence, tit. Servitude, p. 46, and 
see post, Part II. Ch. III. 


* A right of way appurtenant to land passes to the lessee on a demise 
of the land. ( Skull v. Qlcnistcr , 16 C. B., N. S. 81; Thorpe v. 
Bruinfitt, L. R., 8 Ch. 650. 

A covenant' for quiet enjoyment, whether express or implied, 
extends to an easement parcel of the demise. ( Pomfret v. Bicroft , 
1 Saund. 322; Andrews v. Paradise , 8 Mod. 318; Morris v. Edging- 
ton , 3 Taunt. 24.) But it does not enlarge the grant so as to confer 
an easement not within the grunt ( Blatckford v. Mayor of Plymouth, 
8 Bing. N. C. 691; Potts v. Smith, L. K., 6 Eq. 311; Booth v. Aloook 9 
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his, opinion, that wherever the object of a servitude is, 
from its nature, capable of a division, it may be divided. 
A right, for example, of drawing water from a well, to 
the extent of fifty buckets a day, may be divided, if the 
house is capable of division; and, if the house is divided 
into two parts, there is nothing to prevent each of the 
divided parts (chacune de ces deux maisons) from 
having in this water draw ing (puisage) a right equal or 
unequal according to the stipulations of the instrument 
of partition. So if a man is bound by a servitude not 
to raise his wall above a certain height, there is nothing 
to prevent his being liberated from this burden in part, 
and, consequently, no reason why it should not be con- 
sidered divisible. 

Questions of difficulty arise where there has been a 
unity of ownership of the dominant and servient tene- 
ments, and where, consequently, all easements have 
been merged in the general rights of property (a). 

Where such easements are in their nature continuous 
and apparent, they pass upon a severance of the tene- 
ments, by implication of law, without any words of new 
giant or conveyance. Indeed, properly speaking, such 
easements are not revived, but newly created, by an 
implied grant. This subject is considered in the next 
chapter. 

The same observation applies to easements, com- 
monly called “of necessity ”(/>)• 

(o) Morris y. Edging to n> 3 (p) Post, Chap. IV. 

Taunt. 24. 

L. R., 8 Ch. 663; Leech y. Schwcder , L. R„ 9 Ch. 463), or an easement 
to which the grantor Was not entitled ( Thackeray v. Wood, 6 B. & S. 
325; 6 B & S. 766). 


Express grant 
by owner of 
two tenements. 
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What words 
sufficient. 


Other easements, such as ordinary rights of way, will 
not pass upon a severance of the tenements, unless the 
owner "uses language to show that he intended to 
create the casement de novo”(ff). 

[This rule was acted upon in the case of Worthington 
v. Gimson(r), in which Crompton, J., cites the last three 
paragraphs of the text from the words "where such 
casements” to “ de ?iovo” and assents to the statement 
of the law contained in them ; and in Pearson v. 
Spencer (s), Blackburn , J., in delivering the judgment 
of the court, says, " AVc do not think that on a severance 
of two tenements, any right to use ways which, during 
the unity of ownership, has been used and enjoyed in 
fact, passes to the owner of the dissevered tenement, 
unless there be something in the conveyance to show 
an intention to create a right de novo. AVc agree with 
what was said in Worthington v. Gimson (£), that, in 
this respect there is a distinction between continuous 
easements, such tas drains, &c., and discontinuous ease- 
ments, such as a right of way.”] 

General words, such as "appertaining, belonging,” 
&c., have been held in numerous instances, both with 
regard to rights of common and way, to be insufficient 
to pass the right upon a severance of the tenements ; 
but a conveyance containing the '\ords " used, occupied, 
and enjoyed,” has been held to be sufficient (w). 

(?) Per Bnyley, B., in Barlow Eliz. 570; Mordledy v. Kingswcl, 
y. Rhodes, 1 C.«& M. 448. Id. 71)4; Orymes v. Peacock , 1 

(r) 29 L. J., Q. B. 116, 8th Feb. Bnlstrodc, 17; Saundeys v. Oliff, 

1860; 2 E. & E. 618. Moore, 467; Staple v. Ilaydon , 

(0 Q. B. 9 July, 1861, 4 L. T., 6 Mod. 1 ; Whalley v. Thompson , 

N. S. 769; 1 B. & S. 571; in error, 1 Boa. & P. 371 ; Cowlam v. Slack , 
3 B. & S. 761. 15 East, 114; Clements ▼. Lam* 

( t ) Tibi snp. bert, 1 Taunt. 205; Kooystra v. 

00 Bradshaw y. Byre, Cro. Lucas, 5 B. & A. 830; Harding 
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Indeed, these words are as much a description of the 
thing granted, as if the way had been set out by its 
termini; in either case it would be a matter to be 
ascertained by parol evidence, what was comprised by 
the description ( x ). 

[In Wardle v. Brocklehurst (?/), the Court of Ex- 
chequer Chamber acted upon the cases in which it has 
been held that these words arc sufficient. 

In that case, A., owner of two farms, the Lower 
Beach Farm, situate on a natural stream, and the Red 
House Farm, not so situate, conveyed the Red House 
Farm to the defendant, and afterwards conveyed the 
Lower Beach Farm to the plaintiff. 

At the time of the conveyance of the Red House 
Farm to the defendant, there was an enjoyment and 
user in fact of water from the stream, by means of an 
artificial culvert passing from the stream at a point 
above Lower Beach Farm, through some land not 
belonging to A., and then through Red House Farm, 
and from that culvert at the point whore it crossed Red 
House Farm the water w r as conducted by a pipe to the 
farm buildings of Red House Farm, while the rest 
flowed away through tlic culvert down to the lands of 
another owner. 

The conveyance of Red House Farm to the de- 
fendant contained tlic w r ords “wdtli all waters and 


v. Wilton, 2 B. & C. 9G; S. C. 
3 D. & R. 287; Barlow v. Rhodes , 
1 C . & M. 439; [Tatton v. Ham- 
mer sley, 3 Ex. 279 ;] Plant v. 
James , 6 B. & Ad. 791: S. C. 2 
Nev. & Man. 517 ; see also Pkey - 


sey y. Yicary , 16 M. & W. 484.* 
(j?) Phillips Anil Amos on Evi- 
dence, 8th ed. 732 ; see J I inch- 
cliffs y. Lord Kirtnovl, G Bing. 
N. C. 25. 

Oj) 1 E. & E. 1058. 


Waftfle ▼. 
Brocklehurst . 


* Baird v. Hn-litne, 7 Jur., N. S. 926. 
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watercourses used, occupied or enjoyed with the pre- 
mises.” 

The action was brought by the plaintiff, as owner 
of the Lower Beach Farm, for the abstraction by the 
defendant of water from the natural stream by means of 
the culvert; and it was attempted to distinguish the 
case from the authorities above referred to, on two 
grounds; first on the ground that the user and enjoy- 
ment, prior to the conveyance to the defendant, being 
dependent, not merely on the acquiescence of the owner 
of Lower licaeh Farm, but upon the assent of the owner 
of the land through which the culvert had to pass 
between the natural stream and Red House Farm, <f a 
thing so subject to capricious interruption could not at 
law be the subject of a conveyance.” Upon this point, 
Williams , J., in delivering the judgment of the court, 
said, that if the land between the brook and the Red 
House Farm had belonged to a third person, the con- 
veyance to the defendant being by the owner both of 
Lower Beach Farm and of the Red House Farm would 
amount to a statement by him that, in as far as in him 
lay, he granted to the defendant the Red House Farm, 
together with the right to divert the water from the 
brook, depriving himself of any right to complain thereof 
in respect of being the proprietor of Lower Beach Farm, 
and that the effect was the same as a grant by the owner 
of the Lower Beach Farm of the right to divert the 
water. To perfect that right, it would be necessary to 
have a grant from the owner of the land between the 
brook and the lied House Farm ; but it so happened 
that, in the particular case, the defendant himself was 
the owner of the intervening land. Therefore {z) the 
[(*) See, as- to the effect of the subsequent acquisition of title to 
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right, which existed only as an enjoyment before, was, WardUj 
, fa Al i n i -a i i u * rn BrockUhunt. 

by the conveyance, clothed with a legal character. I he * 

second point of distinction relied upon w f as that more 
water was taken from the stream by the culvert than 
was used for the lied House Farm, and that convey- 
ance only passed so much as was necessary to be enjoyed 
and used for the lied House Farm (namely, that which 
passed from the culvert by the pipe to the farm build- 
ings), whereas the defendant, who happened also to be 
the owner of the lands into which the rest of the water 
in the culvert passed after it left lied House Farm, was 
enjoying the water for the use of works upon those 
other lands also. Upon this the judgment proceeds 
f4 It seems at first a strong thing to say that, by buying 
the land through which the pipe passed, i. e., the lied 
House Farm, the defendant can get an enjoyment not 
only commensurate with the uses of the farm, but suffi- 
cient for liis other works also. The answer, however, 
seems to be, that by purchasing the lied House Farm 
and the enjoyment of the watercourse going through it, 
he has acquired a right to the watercourse as it existed 
at the time of the conveyance to him. It is true the 
enjoyment was only by means of the pipe from, the 
culvert, but he could not have enjoyed that without the 
existence and continuance of that culvert. The culvert 
w r as ancillary to the right. It is plain, as the right 
conveyed was to have the water enjoyed by the owners 
of the lied House Farm, and to have it in the way in 
which they enjoyed it, and as that way was by means 
of the flow through the culvert, the defendant was 

land, by a person who bad mado T Ven&leydalc in Jloivbvtham v, 

or received a grant of an easement Wilson, S H. of L, 364.] 

affecting it, the judgment of Lord 
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Wardle v. entitled to the continuance of that flow. The conse- 
BrockUhur&t . q Uence a ft er it has passed lied House Farm, the 

defendant gets a very beneficial enjoyment of it below. 
But that result does uot deprive him of the right to 
have the flow continued. If he were not entitled to 
such continuance, he would be obliged to put up some 
works to provide for the enjoyment of his right to the 
water. This the plaintiff is not entitled to call upon 
him to do.”]* 


* Although the general words in a conveyance “ all ways now or 
heretofore occupied or enjoyed,” re\ive a way overland of the vendor 
which had formerly existed ns an casement, but had become merged by 
unity of possession, they do not operate as a grant of way over land of 
the vendee which had been used by him for his own convenience, but 
had never existed as a right of way, and which convenience ceased to 
exist on the severance of the tenements. (Thomson v. Water low, 
L. It., G Eq. 36 ; Langley v. Hammond , L. It., 3 Ex. 1G1.) 

But where a way is in fact used by th’c grantor’s tenant at tbo 
time of the conveyance by his license, and is the only access to 
part of the premises, a right of way over the land so nsed is granted 
by the general words, all rights of way occupied or enjoyed or reputed 
as part thereof or appurtenant thereto, such words being equivalent to 
all ways now in fact used by the tenant of the land conveyed, ( Kay v. 
Oxley 3 L. R., 10 Q. B. 3G0.) 

And in the case of a continuous easement, like a watercourse made 
by the vendee for his own convenience, the general words, all water- 
courses held, used or enjoyed, operate as a grant of an casement to 
such watercourse. ( Watts v. Kelson , L. R., G Ch. 1GG.) General 
words in a lease of * lights’ operate as the grant of the easement to the 
existing windows over the adjoining land of the lessor, but only for the 
estate which he then has in such adjoining land. If, at the time of the 
lease, he holds the adjoining land as lessee, the easement ends with his 
term; and if he, after the lease, acquires the freehold, he is not, after 
the expiration of the lease to him of the adjoining land, restrained 
from building to the obstruction of the lights. ( Booth v. Alcock, 
L. R., 8 Ch. 663.) Tbo words in a conveyance as to easements can 
only be understood as conveying such easements as the vendor has the 
right to convey. He is not responsible for an act of his before the con- 
veyance, which makes the title of the purchaser no worse than it was 
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originally. ( Thackeray v. Woody 5 B. & S. 325; G B. & S. 7G6; 
Blatchford v. Mayor of Plymouth, 3 Bing. N. C. 601.) 

An agreement to grant an easement will not be inferred from a 
correct plan of tlio property on a particular of sale. As where a sale 
plan showed a well on one lot, with an existing pipe from it to a second, 
the purchaser of the second lot was held not entitled to claim against 
the vendor the easement of drawing water from the well. No more, 
could be inferred from the plan than from a view of the property. 

( Fewster v. Turner , 11 L. J., Ch. 1G1; G Jur. 144.) A condition in 
articles of sale that a lot is sold subject to all rights of every nature 
refers only to lights binding on the vendor, not to easements enjoyed 
by liis tenants by his license. {Daniel v. Anderson, 31 L. J., Ch. G10; 
8 Jur., N. S. 328; Bussell v. Harford, L. R., 2 lv|. 507.) 

A shop, over which was a leaden roof, was demised to the plaintiff 
under the description, as Hie same were late in the occupation of Corke. 
At that time the tenant of a cottage under the same landlord had 
granted to him a right to use the leaden roof of the shop. The 
defendant subsequently took the cottage of the landlord, with a right to 
use the roof. It was held that he had no right to use the roof as 
against the defendant. For general words being proper, if not neces- 
sary, for the purpose of identification, ought to be attributed to that 
purpose only. When words in a -deed arc properly adapted to one 
purpose, they ought not, unless the effect of them be clear, or the con- 
struction of them be affected by flic context or the surrounding circum- 
stances, be held applicable to another and different, purpose. ( Martyr 
y. Lawrence, 2 Dc G„ J. & S. 261; 10 Jur., N. S. 858.) 

A building lease described the lur.il demised as bounded by certain 
newly-made streets, a plan whereof was endorsed, and contained a 
covenant to kerb the causeways adjoining the land. On the plan were 
marked certain new streets. It was held that a right of way was 
granted along the streets referred to in the lease and plan. (Vspley v. 
Wilkes, L. Ii., 7 Ex. 29S.) A lease granted a right of way over a 
roadway or passage lying west of the premises demised. There was a 
strip of land twenty-three feet wide on the road between the demised 
premises and other buildings of the lessor, fourteen feet of which lying 
next the lessee’s premises were paved anil nine feet unpaved ; the plan 
on the lease did not distinguish between the paved and lyipaved. Lord 
llomilly held that there was a right of way over the whole twenty-three 
feet, (Consent v. Bose, L. It., 12 Eq. 366.) 
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Severance of 
tenements. 


CHAPTER IV. 

EASEMENTS BY IMPLIED GRANT. 


The implication of the grant of an easement may 
arise in two ways: 1st, Upon the severance of an 
heritage by its owner into two or more parts, and, 
2ndly, by prescription. 

Upon the severance of an heritage a grant will be 
implied, 1st, of all those continuous and apparent ease- 
ments which have in fact been used by the owner 
during the unity (a), [and which are necessary for the 
use of the tenement conveyed,] though they have had 
no legal existence as casements : and, 2ndly, of all 
those easements without which the enjoyment of the 
severed portions could not be had at alj (6). 


[(«) Accidental non-user at the 
time of the severance, as in the 
instance of a drain not running; 
by reason of the house not being 
then occupied, appears immaterial. 
The real question is whether, at 
the time of the severance, the 
structure of the tenement he such 
that one or more easements are 
necessary for the enjoyment of it 
in all its parts : of such easements 
the grant will be implied ; sec the 
judgment, Hinchcliffe v. Earl of 
Kihnoul , 6 Bing. N. C. pp. 22— 
25. One of the points decided in 
this case was, in substance, that 
if a house be demised there is an 


implied grant of a way to the coal 
shoot used for filling the cellar, 
and opening in the adjacent pre- 
mises of Ibe reversioner, if such 
way be found by a jury to he 
necessary. The marginal note of 
this case oinits the finding of the 
jury, and the case appears in some 
instances to have been cited as 
turning on a mere question of con- 
veyancing.] 

[(ft) In the latter class of cases 
the easement is absolutely neces- 
sary, as in the ease of a land- 
locked tenement which can not be 
got at without a way through the 
grantor’s land. In the former 
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Sect. 1 . — Disposition of the Owner of Two Tenements. 

The latter class are usually termed easements of 

necessity ; the former mode of acquiring a right it is 
proposed to call — Disposition of the owner of two 
tenements, — ■which phrase is adopted as expressing the 
same origin of title as that which is designated by the 
French law “Destination du perc do famillc,” with the 
incidents to which, as defined by the Code Civil, the 
English law upon this subject appears to agree. 

“ liy the ‘destination du pore de famillc’ is under- 
“ stood the disposition or arrangement which the pro- 
“ prictor of several heritages (funds) lias made for their 
“ respective use. Sometimes one heritage receives a 
“ benefit from another, w ithout being in return subjected 
“ to an inconvenience which could amount to a species 
“ of compensation; sometimes this service is reciprocal: 
“ but these differences do not in any way change the 
“ nature or effect of this distribution. If afterwards 
“ these heritages should become the property of different 
“ owners, whether by alienation or division amongst his 
“ heirs, llic service which the one derived from the 
“ other, which was simple ‘destination du pore de 
“ famillc/ as long as the heritages belonged to the same 
“ owner, becomes a servitude as soon as they pass into 
“ the hands of the different proprietors ”(c). 

Cases of this nature, which have come under tlie con- 
sideration of our courts, have generally been treated as 
arising from the application of the rule, that “no man 

class the easement is necessary the gran tee could have made a new 

for the use of the tenement m the drain through his own land.] 
state it is in when severed .although (c) Pardessus, Truite dcs -Ser- 

not absolutely necessary, ns in vitudes, s. 2*28. 

Pifvr v. Ca yter , post, p. 101 , where 

G. XL 


Destination da 
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can derogate from his own grant.” This maxim, how- 
ever, although consistent with the doctrine stated, is 
insufficient to account for the principle, that the obliga- 
tion is imposed equally on the grantee and the grantor. 

There may bo instances in which easements would 
arise, on the severance of tenements, from the operation 
of the former principle only — where, however, there is 
no “ apparent sign of servitude but, unless the ease- 
ment be presumed, the grantor would in fact derogate 
from Iiis own grant. 

An easement is a quality superadded to tlic usual 
rights, and as it were passing the ordinary bounds of 
property; and with the exception of those easements, 
the enjoyment of which depends upon an actual inter- 
ference of man at each time of enjoyment, as of a right 
of way, it is attended with a permanent alteration of 
the two heritages affected by it, showing that one is 
benefited and the other burdened by the easement in 
question. This permanent quality affecting the two 
heritages is sometimes affixed by nature itself, as in the 
case of water, “ which holds its natural course,” and, as 
it is observed by Bradenell in 12 II. 8, “ naturd sud 
descendit (d ) ; sometimes it is artificially affixed, as 
by the erection of a roof or the placing of a gutter 
tlirowing the rain water on the neighbour’s land. 

To clothe with right this permanent alteration of the 
qualities of two heritages, the consent of the owner of 
the servient tenement, in the manner appointed by law, 
is necessary ; but where the land benefited and the land 
burtliened belong to the same owner, lie may change 
the qualities of its several parts at his will, and his 
express volition evidenced by his acts must at least be 
(d) Sury v. Pigyot , Topliam, 109, per Wliitlocke, C. J. 
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as effectual to impress a new quality upon his inheritance Disposition of 
as the implied consent arising from his long-continued tenements, 
acquiescence. 

The only opposition to the current of authority, that 
this disposition is binding equally on the grantor and 
grantee, and the parties claiming under them respec- 
tively, is a dictum of Lord Halt, in the case of Tenant 
v. Goldwin (r), as reported by Lord Raymond : (S As to 
the case of Palmer and Fletcher ,” said Lord Holt, “ if 
indeed the builder of the house sells the house , with the 
lights and appurtenances, he cannot build upon the 
remainder of the ground so near as to stop the lights of 
the lion, sc; and as he cannot do if, so neither can his 
vendee. But if he had sold the vacant piece of ground [ 52 ] 

and kept the house, without reserving the benefit of the 
lights, the vendee might build against his house (y). 

But, in the other case, where he sells the house, the 
vacant piece of ground is by that grant charged with 
the lights.” The report of the same case by Salkcld(^), 
who was himself counsel in the cause, is silent as to any 
such dictum; and from the report in fi Mod. 314, it 
would seem that the court only expressed a doubt, on 
the point. :c If lie had sold the vacant ground without 
reserving the. benefit of the lights, the court doubted 
in that case that the vendee might lmild so as to stop 
the lights of the vendor, because he had parted with 
the ground without reserving the benefit of the lights ; 
for that case differs from that of Palmer v.mFletcher” 

This opinion of Lord ITolt , if indeed it can be treated 

(**) 2 Lord Kay in. 1093. thnt the vendee would have no 

[(/) Sec 9 Exch. p. 220, where right to stop the lights; and see 
Parke, II., expressed his opinion post, p. 102.] 
that the priority in order of con- (y) Yol. i. 3G0. 
vcyance makes no difference, and 

II 2 
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Disposition of as such, was probably foimdeil on the civil law, whereas 
°tonoments.° tlie doctrine of the English law was apparently of 
French origin. The Code Civil in this respect merely 
recognized an ancient provision of the French law (A). 

The doctrine, that both parties are equally bound to 
respect the disposition of the property, derives addi- 
tional weight from its coincidence with the analogous 
case of casements commonly called of necessity, which, 
it is quite clear, are equally implied in favour of both 
parties. 

It is true, that, strictly speaking, a man cannot sub- 
ject one part of his property to another by an easement, 
for no man can have an easement in his own property, 
but he obtains the same object bv the exercise of 
another right, the general right of property ; but he 
lias not the less thereby permanently altered the quality 
of the two parts of his heritage ; and if, after Ihe an- 
nexation of peculiar qualities, lie alien one part of his 
heritage, it seems but reasonable, if the alterations thus 
made are palpable and manifest, and in their nature 
permanent changes in the disposition of the property, 
so that one part thereby becomes dependent upon 
another, that a purchaser should take the laud bur- 
thened or benefited, as the case may be, by the qualities 
which the previous owner had undoubtedly the right to 
attach to it. 

This reasoning applies to those easements only which 
arc attended by some alteration which is in its nature 
obvious and permanent; or, in technical language, to 
those easements only which are apparent and con- 
tinuous ; understanding by apparent signs not only 
those which must necessarily be seen, but those which 
(A) Totbier, Coutume d’Orloiuis. Introduction au titre XIII. 
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may be seen or known on a careful inspection by a 
person ordinarily conversant with the subject. 

[This was tlic view taken by the Court of Exchequer 
in Pyev v. Carter (?), where the observation in the 
text is cited and approved by the court. In that case 
the defendant’s house adjoined the plaintiff’s, and tlic 
action was for stopping a drain running under both 
houses. The two houses had formerly been one, and 
were converted into two by a former owner, who con- 
veyed one to the defendant and afterwards the other to 
the plaintiff. At the time of the conveyances the drain 
existed, running under the plaintiff’s house and then 
under the defendant’s, and discharging itself into the 
common sewer; water from the caws of the defendant’s 
house fell on the plaintiff’s, and then ran into the drain 
on the plaintiff’s premises and thence through the 
defendant’s premises into the common sewer. The 
plaintiff's house was drained through the same drain. 
It was proved that the plaintiff might ha\e made a 
drain direct from his house into the common sewer, and 
it was not proved that the defendant when he purchased 
knew oflhe position of tl>e drain. 

It was laid down by the court, that, where the owner 
of two or more adjoining houses conveys one to a pur- 
chaser, such purchaser will be entitled to the benefit of 
all drains from that house, and subject to all the drains 
then “ necessarily used” for the enjoyment of the ad- 
joining house, and that without any express reservation 
or grant, inasmuch as the purchaser takes the house “ as 
it is ; ” and that tlic question as to what is “ necessarily 
used” depends upon the state of things at tin time of 
the conveyance , and as matters then stood without alte - 
(0 1 H. & N. 022. 


Disposition of 
owner o£ two 
tcnementi). 


PtJI'T V. 

Carter . 
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Disposition of ration ; and upon the argument urged that this was not 
owner of two „ , - J . , 

tenements, an “ AFFAKENT and continuous casement, the court said 

Pyer v. that, although the defendant did not know of the exist- 
C'arter. ence 0 f t] ie drain at the time of the conveyance to him, 
vet as he must or ought to have known that there was 
some drainage for the watery ho ought to have in- 
quired, and the court “ agreed with ” the author’s ob- 
servation, that those tilings arc apparent which would 
be so, upon a careful inspection by a person conversant 
with such matters. 

In the case above cited the defendant purchased 
before the plaintiff, but it appears from the judgment 
of the court in the case itself, and also from the prin- 
ciple to be gathered from Richards v. Rose ( It ), and 
Pinning ton v. Gotland (Z), cited post, that the priority 
of the conveyances in order of time in such a case 
would be quite immaterial; and in the case of Ewart v. 
Cochrane (m), in the House of Lords, Lord Campbell 
assented to the decision in Pj/cr v. Carter , adding, 
“that it would apply to any drain or any other ease- 
ment necessary for the enjoyment of the property ” ( n).*] 


(A;) 9 Exch. 218. 

(Z) 9 Exch. 1. 

( vi ) 7 Jur., N. S. 925; 4 Mucq. 
S. A. 117. 

[(») In the ease of Pycr v. 
Carter, the conveyance to the de- 
fendant was first, in point of lime, 
and the court distinctly rccogni/cd 
the doctrine t\vat both grantor and 
grantee are equally bound, as in 
the case of easements strictly of 
necessity. In Worthington v. 


(inn son, 29 L. «T., Q. It. 110; 2 
E. & E. 018, already referred to, 
p. 90, it was aUempted, without 
success, to extend the rule to an 
ordinary vny. In thut case, and 
in Pearson v. Spencer, 1 It. & S. 
f>71, referred to p. 90, the distinc- 
tion between continuous and per- 
manent easements, such as drains, 
and ordinary ways, pointed out by 
the author in his 2nd edit., was 
recognized by the court. It is 


* Ewart v. Cochrane differs from Pyer v. Carter . In the one case 
an casement of a convenient drain over the land of the grantor was im- 
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There is no reason why a purchaser should not oxer- Disposition of 
cisc the same degree of caution in ascertaining what ^nementa. 0 


obvious that the case of lights falls 
within the “continuous’* aud per- 
manent class, and, therefore, that 
if a liouso-owncr sells a piece of 
land adjoining his house, the buyer 
cannot build up against his win- 
dows. It may be difficult some- 
times to say under which of the 
two classes a given ease falls; but 


it is clear that there arc some 
rights of way which would full 
within the class of which Pyer v. 
Carter is one, until the judgment 
of the court in Hincheliffe v. 
Earl of Kinnoul is expressly over- 
ruled; see post, p. 124, upon the 
state of the authorities and the 
result of them.] 


plied in favour of the grantee; in the other, a like easement was implied 
over the land of the grantee in favour of the grantor. 

In Ewart v. Cochrane , the respondent claimed the right to send the Ewart v. 
refuse of his tan-yard through a drain into a cesspool in the appellant’s Cochrane . 
garden. Both tenements had belonged to Massey, who had sold the 
tan-yard to the respondent’s predecessor, without allusion in tbfe con- 
veyance to the drain ; lie afterwards sold the garden to the appellant, 
who stopped the drain. The decision was in favour of the respondent, 
on the ground that where two properties nrc possessed by the same 
owner, and there. has been a severance made of part, anything which 
was used and was necessary for the comfortable enjoyment of that part 
of the property wlr'ch is granted shall bo considered to follow from the 
grant if there he the ivmal words of conveyance. “I do not know 
whether the usual words arc essentially necessary, but when there are 
the usual words I cannot doubt that such is the law” (per Lord Camp- 
bell (J.); and (per Lord Chelmsford ), “ The right of the pursuers must 
arise from an implied grant, which implication of grant must result 
from the evidence in the case that the use ami enjoyment is necessary 
to the enjoyment of the tau-yard.” 

To the same effect is Hall v. Land (l II. & C. 670). The owner of two Hall v. Lund . 
mills leased one to the defendant. In the lease he was described as a 
bleacher, and the mill as lately occupied by l’ullau, who had formerly 
carried on the business of bleacher in the mill lensed, and drained his 
refuse into a watercourse which supplied the other niijj. The lessor 
afterwards sold the mills to the plaintiff, who sued the defendant for 
polluting the watercourse with the drainage from his bleaching works, 
to the injury of the other mill. The action failed because the lessor, 
with full knowledge of the mode in which the premises had been used 
by the former lessee, granted the defendant a new lease of the premises 
for the same purpose. And, per Martin, B., rt Where there is a demise 
of premises with which certain rights have been usually enjoyed, it must 
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Burchett. 


easements liis projected purchase is liable to in favour 

of liis vendor, as well as in favour of oilier adjoining 

owners (o). 

(o) H Vide ante, 25, Apparent and non-appnrent easements. 

be taken that the lessor has granted those rights.” Channell , 15., said, 
that Pycr v. Carter was continued, and its principle explained, in 
Ewart v. Cochrane. Wilde, 15., ” I b} r no means mean to say that in 
every case of a new division the premises may be used with all the 
liberties aiul privileges enjoyed by the former lessee. It seems to me, 
that iu cases of implied grant the implication must he confined to a rea- 
sonable use of the premises for the pnrpose for which, according to tho 
obvious intention of the parties, they arc demised.” 

And see 1/err v. Union Banli (2 ( j i IT. G8G), where on the demise of 
a dwelling-house, in which the lessee was described as a jeweller, a grant 
of an easement of suflicient light for the business of a jeweller was 
implied. 

White v. Bass (7 11. & N. 722) decides that on a general conveyance 
of land there is no implied grant by the purchaser of the easement of 
light necessary lor the enjoyment of an adjacent house of the vendor. 
Chan nr U f 15., adopts the dictum of Lord Holt in Tenant v. Gold win 
(2 Ld. Hay m. 101)3), that if the owner of a house and vacant piece of 
ground sells the vacant piccv of ground without reserving the benefit 
of the lights, the vendee may build against liis house. Pye.r v. Carter 
was cited for the plaintiff, hut was held inapplicable. (See ulsoO/mcnr 
Company v. Corbett , 11 Jur., N. S. 711); 2 Drew. & Sin. 155.) 

Bodd v. Burchett (1 II. & C. I Hi). The parties claimed under the 
same person. By the side of the plaintiff's house was a passage leading 
to the defendant’s. In the plaintiff's house was a side door opening 
into the passage: a door from his garden also opened into the passage. 
Tho common owner having first conveyed part of the passage to the 
defendant., extending beyond the garden door, it w r as held that no right 
of way from the garden door, or between the house and garden door, 
could be implied. Martin, B., there sa\s. * Pycr v. Carter went, to 
the very extent of the law, hut if considered cannot he complained of; 
for if a man has two fields drained by nil artificial ilitcli cut through 
both, and be grants to anolher person one of the fields, neither he nor 
the grantee can stop up the drain, for there would be the same right of 
drainage as before, for the land was sold with the drain in it.” 

In Pearson v. Spencer , in the Exchequer Chamber (3 B. & S. 7G2), 
Pycr v. Carter was cited and discussed by the judges. Martin , 15., 
says, “I thought that a strange decision, but 4 has recently been con- 
firmed by tho Ilouso of Lords.” For other judicial remarks on Pycr v. 
Carter , see Polden v. Bastard (4 B. & 8. 2G3; L. R., 1 Q. B. 1G0). 
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The cc destination du pftre de farnille ” confers a title 

(vaut titre) to servitudes which are apparent and con- 

8u (field v. Brown (9 Jnr., N. S. 999). The plaintiff, the owner of a 
dock, claimed an easement over the defendant’s wharf fpr the bowsprits 
of vessels in his dock to project over it. Within twenty years the clock 
and wharf belonged to the same person. The wharf was sold and con- 
veyed absolutely to the purchaser, but the dock was then and had for 
many years before been used for repairing ships, and their bowsprits 
projected over the wharf. 'Die Master of the Rolls ( Lord Bomilly ) 
held the plaintiff entitled to the easement claimed, on the ground 
that it was necessary for the full enjoyment of the dock as it stood nt 
the time of the purchase of the wharf, relying on the eases of Jfinch- 
cllffe v. Earl of Kinnonl and Pycr v. ('niter. II is decision was re- 
versed by the Chancellor, Lord II ’enthury (1 De G., J. & S. 185: 10 
Jur., N. tS. Ill; all L. J., Cli. -49). lie said that “it seemed to he 
more reasonable and just to hold, that if the grantor intended to reserve 
any light over the property granted it was his duty expressly to reserve 
it in the grant rather than to cut down ami limit the operation of u 
plain grant by the lift ion of an implied reservation. The comparison 
of the disposition of the owner of two tenements to the destination du 
pcie de. farnille was n mere fanciful analogy, from which rules of law 
ought, not, to be derived, lie dissented from Pyrr v. Carter. The ex- 
pression there used, that the purchaser took the house such as it was, 
was erroneous: ho took it, not such as it was, hut such as it was described 
and .old and conveyed to him by his deed of conveyance. The decision 
in Aicholas \. ( 'ha mho lain (do. Jne. 121) was on an express reserva- 
tion. The owner of the house and land, h> reserving the house on the 
sale of the land, lcservcd the conduit as part of the house. To that 
ease, Tlio Year Rook, 1 1 lien. 7, and tinry v. Pi y got, Palm. 4-14, there 
was no objection, but they did not support the decision in Pyer v. 
Carter. Wnehcliffe v. Carl of Ain non l did not apply to the question 
of an easement, reserved by implication on the grant of a quasi servient 
tenement. It rested on the ordinary principle of law, that if I grant a 
tenement for valuable consideration I also grant a right of way through 
inv land, if such way bo absolutely necessary for the enjoyment of the 
thing granted. There, might be two tenements, as, for example, two 
houses so constructed as to be mutually subservient to and dependent 
upon each other, neither being capable of standing or being enjoyed 
without the support it derives from its neighbour. In which ease tlio 
alienation of one house by the owner of both would not estop him from 
claiming, in respect of the house ho retains, the support from the house 
sold, which was at the same time afforded by the former to the latter 
tenement, which was the case of Hiehards v. Pose (9 Ex. 218); but 
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tinuous (p). If the proprietor of two heritages, between 
which there exists an apparent sign (signe apparent) of 

(p) Code Civil, art. 692. 


where the right claimed in respect of the tenement retained by the joint 
owner against the tenement granted by him is separable from the former, 
it was severed, and cither passed or extinguished by the grant.” (See 
also Fewstcr v. Turner , 11 L. J., Ch. 161 ; 6 Jur. 144; Russell v. Har- 
ford \ L. It., 2 Eq. 507; Norland v. Cook, L. It., 6 Eq. 265.) 

Richards v. Rose is not an authority for an implied reservation or 
grant by the purchaser of a right of support on a conveyance of a house 
in fee. The right there was claimed by one leaseholder against another, 
both claiming under the same freeholder, and in the case of a lease the 
Icrscc has, generally speaking, no right to alter the tenement leased. 
Riviere v. Bowyer (1 Ity. & Mood. 24) is open to a similar observation. 
It may be doubted whether in a conveyance in fee simple any reserva- 
tion of an easement can be implied for the benefit of other property of 
the grantor. The maxim that a man shall not derogate from his own 
grant, from which is implied the grant of an easement, necessary or useful 
for the enjoyment of the property granted, docs not favour the implica- 
tion of a grant by the grantee of an easement over the land granted. 

On the same principle, on a conveyance of riparian land the grantee 
is entitled as against the grantor to a flow of pure water along tho 
stream appurtenant to the land granted; and the grantor cannot, without 
an express grant, justify fouling the water, although ho may have done 
so from tho drainage of a manufactory existing before and at the time 
of the grant. ( Crossley v. Lightoivler , L. li., 3 Eq. 279; 2 Ch. Ap. 478). 

Watts y. Kelson (L. 11., 6 Ch. 166). The owner of two closes having 
made an artificial watercourse for tho supply of cattlc-shods, first con- 
veyed the cattle-sheds to the plaintiff, and afterwards the close through 
which the watercourse ran to the defendant. The Lords Justices, after 
citing the judgment of the Exchequer Chambc r in Poldcn v. Bustard 
(L. U., 1 Q. B. 161), say : “ There is a distinction between casements, 
such as a right of way, or casements used from time to time, and case- 
ments of necessity, or continuous easements. The cases recognize this 
distinction, and it is clear law that upon a severance of tenements ease- 
ments as of necessity, or in their nature continuous, will pass by impli- 
cation of law without any words of grant; but with regard to easements 
which are used from time to time, they do not pass, unless the owner 
by appropriate language shows an intention that they should pass.” They 
were clearly of opinion that the casement in the case before them was in 
its nature continuous. " There was an actual construction on the servient 
tenement extending to the dominant tenement, by which water was con- 
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servitude, disposes of one of the heritages without any Disposition of 
. 1 . ° . owner of two 

stipulation (convention) being contained in the contract tenements. 

respecting the servitude, it continues to exist actively 

or passively in favour of the heritage alienated or upon 

14 (y)- 

“ It is obvious,” says Pardcssns, “that this disposi- Must be app«r' 

9 J x rent and edi- 

tion (etat des lieux), which, from a simple destination tinuous. 

du perc dc famillc, thus changes itself into a servitude, 
must not be a momentary change for the sake of some 
temporary convenience ; it is scarcely possible to sup- 
pose, in the absence of express agreement, that a party 
would have desired to “preserve a right which served 
only for purposes purely personal, or mere pleasure. 

The parties are presumed to have been desirous of pra- [ 54 ] 

serving those servitudes only which arc evidently 
necessary ” ( r ). 

In the case of P/teysey v. Vicary ( s ) there were two Pheyseyr. 

Vicary. 

{(f) Code Civil, art. GJH; Mer- (>*) Pm dossus, nbi supra, 
lin, ubi Mipia. (s) 1(3 M. & W. 481. 

tinuously brought through the servient to the dominant tenement for 
the use of the occupier of the dominant tenement. According to the 
rule as laid down by Chief Justice Eric, the light to such an casement 
as the one in ipicslion would pass without any words of grant, and we 
think that Mi is is the correct rule.” The easement was claimed through 
the land of the grantor. The case, therefore, is the same as Ewart v. 

Cochrane, In the course of the argument, Melli&h, L. J., said: “I 
think that the order of the conveyance in point of date is immaterial, 
and that Pyrr v. Carter is good sense and good law. Most of the 
common law judges have not approved of Lord II "esthury's observations 
on it.” James, L. J., u I, ulso, am satisfied with the decision in Pyer 
v. Carter 

Robinson v. Grave , 21 W. R. 223; 27 L. T., N. S. 648; 8 AV. N. 

83. Mrs. Turner agreed to sell a piece of land to Kevublcy for the 
purpose of his building a house ; he afterwards built it. The defendant, 
who claimed the adjoining land from Mrs. Turner by subsequent 
conveyance, was restrained from building to the obstruction of his 
windows. 
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houses, contiguous to the highway, of which there had 
been unity of ownership. By will, the owner of both 
devised one to the plaintiff' and one to the defendant. 
During the unity, and at the time of the severance, 
there was a horse carriage-drive used in common, in 
front of, and for the convenience of, both houses. It 
was contended, that on the severance a right existed to 
continue to have the way which had been used during 
the ownership. The court however refused to treat this 
way as a “ permanent ” alteration of the disposition of 
the premises. There was, it is true, a visible sign of the 
former use of a way, but the c< signe apparent 99 of the 
necessary and permanent dcpcndancc of one house on 
the other for its enjoyment was wanting (/). 

[In Pycr v. Carter , already cited, the necessary de- 
pendence of the one house on the other, and the exist- 
ence of the sign of it, the drain, was pointed out and 
relied upon by the court. See the observations as to 
Phcysey v. Vic ary, post.] 

The cases in which it has been held that easements 
of this nature are not extinguished by unity of owner- 
ship, unless the party lias availed himself of his rights of 
property to destroy the external mark of the easement, 
as by cutting a spout, or removing the eaves of a house, 
are authorities in support of this doctrine. 

The easement as such can in no case exist during the 
unity of ownership ; and if the owner might at any 
moment determine the easement by altering the relative 
disposition of the parts of his tenement inter sc, what 
difference can it make whether he has suffered things to 

[(tf) So if the sign be visible, well, 1J., in Glace v. Harding , 27 
but indistinct anil uncertain in its L. J Kxch. 28G.] 
character nml object. Per Hr am- 
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continue as they were previous to the union, or whether Disposition of 
_ . i J J owner of two 

he has made one portion of ins estate subject to the con- tenements. 

venienco of another by some express act done during 

the union ? — in either case he has acted by virtue of his 

general rights of property. 

Unless it can Iks said that ii makes a difference, that 
in the one case pro ions to the union a valid easement 
had been constituted, it is difficult to see on what ground 
any distinction can be contended for between the cases; 
but in a case on the subject, the authority of which has 
been frequently recognized, it is clear that no such right 
existed before the union, and that, what was in fact a 
wrongful act, a nuisance, before the union, ceased to be 
so and was clothed with a legal title upon a subsequent 
separation (.s'). The earliest case directly in point upon 
this subject, and one which is repeatedly cited, and upon 
which great reliance is placed in subsequent cases, was 
decided in the 11 If. 7; and although an attempt was [ 55 ] 

made in argument in some of the later cases to distin- 
guish it as j ease of custom, the authority attached to it 
by the judges shows that they did not consider its appli- 
cability as at all restricted on that ground: — 

One iVilliam Copptj brought an action on the case Coppyv.J.de 
against J . de II., and counted that according to the cus- ’ 
tom of London, where there were two tenements adjoin- 
ing, and one had a gutter running over the tenement of 
the other, the other cannot stop it, though it be on his 
own land ; and counted how he had a tenement and the 
defendant another tenement adjoining. The defendant’s 
counsel said, “ Wc say that since the time of memory 
one A. was seised of both tenements, and enfeoffed the 
plaintiff of the one and defendant of the other.” To 
00 lloltins v. Barnes , Ilobiirt, 131 ; post, 113. 
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Disposition of which it was replied, “ This is not a good plea, for the 
^tenements™ defendant seeks to defeat the custom by reason of an 

Cbppy v~j. de ™ity of possession since the time of memory ; and that 

B. 9 h II. 7. j he cannot do in this case, for such a custom, that one 
shall have a gutter running in another man’s land is a 
custom solemnly binding the land, and this is not extinct 
j by unity of possession; as if the lord of a seigniory pur- 
chase lands held in gavelkind, the custom is not thereby 
extinguished, but both his sons shall inherit the lands, 
for the custom solemnly bindetli the lands.” Townshend 
said, " If a man purchase land of which he hath the 
rent, the rent is gone by the unity of possession, because 
a man cannot have a rent from himself; but if a man 
hath a tenement, from which a gutter runneth into the 
tenement of another, even though he purchase the other 
tenement, the gutter remains, and is as necessary as it 
was before.” To this it was objected by the defendant’s 
counsel, “ That lie who was the owner of the two tene- 
[ 56 ] ments might have destroyed the gutter ; and that if he 

had done so, and then made several feoffments of the 
two tenements, the gutter could not have revived.” To 
which it was replied, “ If that were so, you might have 
pleaded such destruction specially, and it would have 
raised a good issue.” 11 II. 7, 2 5, pi. 6.* 

Case of warmi. The case of warren, relied upon as illustrating the 
argument of the existence of an casement notwith- 
standing the unity, is as follows, 35 Hen. 6, 55, pi. 1 : — 
An actiqji of trespass was brought for hunting in the 
plaintiff’s warren and carrying away his hares and* 
rabbits. The defendant pleaded in abatement, that the 

• This was tlic case of a custom which is a local law, docs not origi- 
nate in a presumed grant, and is not affected by unity of possession. 

( Gateward's case , G Hep. GO b; Brahe v. 1 Yiyglvsworth, Willes, G58.) 
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place where, &c. was the manor of D., in which manor Disposition of 
. . . . owner of two 

the plaintiff' had nothing, except as joint tenant with two tenements. 

others. On demurrer, judgment of respondeat ouster 
was given. The objection to the plea was, that although 
the plaintiff was but a joint tenant of the laud, he might 
still be sole owner of the warren ; and that, as it did 
not appear by the pica whether he was so or not, and a 
plea in abatement to be good must be “ bon a cescun 
comon cnlent,” the plea was bad. A man, it is there 
said, may have warren either by grant of the king in 
his own land, or by prescription in the lands of another. 

Common and rent arc not like a warren, for if one has 
a certain rent issuing out of land, and he purchase tlie 
land the rent is gone; and the same law of a common, 
for a man cannot pay rent to himself or have common 
on his own land : but one may have warren cither in the 
land of another man or liis own, for it is not issuing out 
of the land, neither is it payable ; but it is, as has been 
said, really and privilege in the land, and nothing else. 

[A free warren, being a franchise, which (like that of 
forest, chase and the like) subsists as a distinct and 
separate inheritance at the same time with the owner- 
ship of the land over which it extends in those cases 
where it happens to belong to the owner of that land, 
does not furnish any analogy. 

Positive easements, authorizing acts on the land of 
another, which the ordinary right of property enables a 
man to do on his own land, necessarily merg§ when the 
land upon which they arc exercisable becomes vested in 
their owner; but the franchise of free warren confers 
privileges, the right to which could not be claimed on a 
man’s land by virtue of his ownership of the land, and 
which are wholly unconnected with that ownership.] 
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Disposition of 
owner of two 
tenements. 

Nicholas v. 
Chamberlain . 

[ 57 ] 


In Nicholas v. Chamberlain (/), which was an action 
of trespass, “ it was held by all the court upon demurrer 
that if one erects a house and builds a conduit thereto in 
another part of his land, and conveys water by pipes to 
the house, and afterwards sells the house with the appur- 
tenances, excepting the land, or sells the land to another, 
reserving to himself the house, the conduit and pipes 
pass with the house ; because*, it is necessary and quasi 
appendant thereunto; and he shall have liberty by law 
to dig in the land for amending the pipes or making 
them new as the case requires. So it is if lessee for 
years of a house and land erect a conduit upon the 
land, and after tlie term determines the lessor occupies 
them together for a time, and afterwards sells the house 
with the appurtenances to one and tlie land to another, 
the vendee shall have the conduit and the pipes and 
liberty to amend them. Jhit, by Poplin m , if the lessee 
erects such a conduit, and afterwards the lessor, during 
the lease, sells the house to one, and the land, wherein 
the conduit is, to another, after the lease determines 
lie who hath the land wherein the conduit is may disturb 
the other in tlie using thereof, and may break it, because 
it was not erected by one who had a permanent estate 
or inheritance, nor made one by the occupation or usage 
of them together by him who had the inheritance. So 
it is if a disseisor of a house and land erects such a 
conduit, and the disseisee re-enter, not taking conusance 
of any sucli erection nor using it, but presently after his 
re-entry sells the house to one and the land to another, 
he who hath the land is not compellable to suffer the 
other to enjoy the conduit ; but in the principal case. 


(0 C'ro. Jnc. 121. 
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by reason of the mispleading therein, there was not any, 
judgment given.” 

The case of Robins v. Barnes (w) is thus reported in 
llolle : — “ If A. is seized in fee of a house which hath 
certain windows by prescription, and B. hath another 
house close adjoining to that, and B. tortiously erects a 
structure on his own frank tenement, which overhangs 
the house of A. and thereby stops his light, and after- 
wards B. purchase in fee the house of A., and afterwards 
grant by lease to C. the house which was the house of 
A., C. has no remedy to abate this nuisance ; for by the 
unity of possession the prescription for the windows was 
extinct; being that C. ought to take that in such plight 
as it was at the time of the gran t made to him, /or the 
unity purges the tort , both being in the hand of one 
person, who might deal with it at his pleasure.” 

“ So it is if B. afterwards pull down his house and 
rebuild it in the same manner as it was before, so that he 
does not make it overhang more than it did at the time 
of the grant to G. ; but if he causes it to overhang more 
than before, an action lies for C. to have this remedied, 
for it is a new tort.” 

In the report in Hobart the court agreed: “That 
though one of the houses had been built overhanging 
the other wrongfully before they came into one hand, 
yet after, when they came both into the hand of Allen, 
that wrong was now purged, so that if the houses came 
afterwards into several hands , yet neither party could 
complain of a wrong before It is to be observed, that 
in this case the action was brought not only for dis- 
turbing the easement of ancient light, but also for an 

(w) Roll. Abr. tit. Extinguish- 131 ; Vin. Abr. Extinguishment, 
inent, D. 936, pi. 7 ; S. C. Ilobart, D. pi. 7. 

G. 


Disposition of 
owner of two 
tenements. 


Robins v. 
Barnes. 

[ 58 ] 


I 
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ltobina v. 
Barnes , 


Shtij v . 
Pigott . 


infringement of the common law rights of property, by 
making a roof overhanging the plaintiff’s soil ; and the 
decision is not only an authority for the position, that 
the abstinence of the owner of the united tenements 
from removing the obstruction to the windows was an 
extinguishment to the prescriptive right to the light, but 
also that by his permitting the overhanging roof to con- 
tinue, and severing the tenements in that condition, the 
encroachment of the overhangiug roof, though tortious 
at the time the tenements first became his property, 
was legalized. 

In Sury v. Pigott (jc\ an action was brought for 
obstructing a stream of water running over the defend- 
ant’s land to a pool of the plaintiff’s, situate in a close 
which was part of the plaintiff's rectory. The defend- 
ant pleaded that the land over which the water ran, and 
the plaintiff’s close, were both part and parcel of the 
manor of Markham, and that King Henry VIII., being 
seised of the said manor in his demesne as of fee, 
granted the land over which the water ran to one under 
whom the defendant claimed ; and the question was, 
whether the unity of ownership in the king had ex- 
tinguished the easement. 

For the plaintiff it was argued, that the casement was 
not extinct, because it was a thing of necessity, and 
though a rent and a way may be extinguished by unity, 
the easement had a separate and distinct existence; and 
it was likened to the case of warren, or a right to drive 
beasts to pasture in a forest, which rights are not extin- 
guished by unity. So also of a gutter, which, like a 
watercourse, has a separate existence. 

(a?) Palmer, 444 ; S. C. Popliam, 1G6 ; 3 Bulstroilc, 339 ; Noy, 84 j 
Latch, 153 j \V. Jones, 145. 
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On tlie other side it was argued, that it was extinct Disposition of 
by unity, because it was a charge on the soil of another, °tenwnenteL° 
as a right of way or enclosure, both of which have been Snry 
held to be extinguished by unity ; and although the 
custom of gavelkind is not extinguished by purchase [ 60 ] 

of the seigniory, yet it is otherwise of a prescription, 
which follows the estate in the land and the person. 

It was resolved by the whole court that the water- 
course was not extinguished, but Dodderidge, J., said, 

M That a way, if it w r ere of convenience (voy de case) is 
extinguished, but not a w r ay of necessity.” And so it 
ivas the opinion of Topham , C. J., in the Lady Brown's 
case : “ If a man hatli a stream of water which runneth 
in a leaden pipe, and lie buys the land where the pipe 
is, and cuts the pipe and destroys it, the watercourse is 
extinct, because he thereby declares his intention and 
purpose that he docs not wish to enjoy them together, 
viz. the watercourse and the land.” Dodderidge, J., 
argued that a fence should be extinguished by unity, 
because it is not of necessity, and put this case : “ A 
man having a mill and a watercourse over his land, sells 
a portion of the land over which the watercourse runs ; 
in such a case by necessity the watercourse remaineth 
to the vendor, and the vendee cannot stop it.” IVhit- 
lorke , C. J. (?/), said, cc A w r ay or common shall be ex- 
tinguished, because they are part of the profits of the 
land, and the same law is of fishings also ; but in our 
case the watercourse doth not begin by ©onsent of 
parties nor by -prescription, but ex jure nature, and 
therefore shall not be extinguished by unity. A warren 
is not extinguished by unity, because a man may have 
a warren in his own land ; and in the case 11 H. 7, the 
(y) Topham, 370. 
i 2 
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Disposition of gutter was not extinguished only by the unity of pos- 
°tcuoHiciit* 0 session ; but there also appearctli in the case that 


Sury v. the pipes were 
Pigott. . rev i vc d.” 


destroyed, whereby it could not 


be 


Cox v. 
Matthews. 


[ 61 ] 


Palmer v. 
Fletcher. 


In Cor v. Matthews (z), which was an action for 
stopping lights, an exception was taken to the declara- 
tion, because it did not state the plaintiff’s house to be 
ancient. Hale said, “ That if a man builds a house 
ff upon his own ground, he that hath the contiguous 
“ ground may build upon it also, though he doth 
“ thereby stop the lights of the other house ; for cujas 
fs est solum ejus est usque ad caelum , and this holds 

unless there be a custom to the contrary, as in 
“ London. But in an action for stopping of his light, 
“ a man need not declare of an ancient house; for if a 
“ mail should build an house on his own ground, and 
“ then grant the house to A., and grant certain land 
“ adjoining to B., B. could not build to the stopping of 
“ its lights in that case.” 

In Palmer v. Fletcher (a), which w r as an action on 
the case for stopping lights, it appeared that a man 
erected a house on liis ow n land, and afterwards sold 


the house to one and the land adjoining to another, who 
obstructed the lights of the house : and it was resolved, 
“ that though it was a new r passage, yet no person who 
claimed the land by purchase, under the builder, could 
obstruct the lights any more than the builder himself 
could, who could not derogate from his own grant, for 
the windows were a necessary and essential part of the 


(z) 1 Ventris, 237, 239; S. C. 167,227, nom. Palm cri, Fleshcrs; 
3 Kcble, 133, as to a point of 1 Keble, 653, 625, 794, nom. 
pleading only. Palmer v. Flessier. 

(a) 1 Levin*, 122; 1 Sidcrfin, 
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house.” Kelynge , J., said, suppose tlio land had been Disposition of 
sold first, and the house after, the vendee of the land tenements. 

might stop the lights. Twysden , J., to the contrary, ~ p a i~~ 
said, whether the land be sold first or afterwards, the Fletcher. 
vendee of the land cannot stop the lights of the house [ 62 ] 

in the hands of the vendor or his assignees, and cited a ^ 

case to be so adjudged ; but all agreed that a stranger, 
having lands adjoining to a messuage, newly erected, 
may stop the lights, for the building of any man on his 
lands cannot hinder his neighbour from doing what lie 
will with his own lands ; otherwise, if the messuage be 
ancient, so tliat lie luis gained a right to the lights by 
prescription. And, afterwards, a like judgment was 
given between the same parties, for erecting a building 
on another part of the lands purchased, whereby the 
lights of another new messuage were obstructed. 

In Peyton v. Mayor of London (7>), which was an Peyton v. 
action for withdrawing support by pulling down an Londoii f 
adjoining house, the declaration contained no allegation 
of any right to support, or of any fact from which that 
right might be inferred in law ; it, therefore, was un- 
necessary to decide what the result would have been 
had the two houses originally belonged to the same 
owner. Lord Tenter den, in delivering judgment, 
alludes to such a state of facts, apparently inclining to 
favour the existence of such a right, if there had been 
at some former time a unity of the ownership of the 
two houses. [And the judgment of the Court of Ex- 
chequer in Richards v. Rose (c) is an authority to 
show, that upon the severance of ownership of two 
or more houses, obviously and necessarily requiring 

(ft) 9 B. & C. 736. March ie y. Black, 19 C. B., N. S. 

(r) 9 Exch. 220. See also 190. 



118 


ACQUISITION OF EASEMENTS. 


Disposition of 
owner of two 
tenements. 

Peyton ▼. 
Mayor of 
London. 


Canham v. 
Hske. 


63 ] 


mutual support, there is, by an implied grant or reserva- 
tion, as the case may be, the right to support ; and that 
such “ right equally subsists, whether the owner parts 
first with one and then with the other or with two 
together, the last being afterwards divided.” This 
case was treated by the court as one of absolute neces- 
sity.] 

In Canham v. Fiske ( d\ the plaintiff purchased a 
garden, through which ran a stream of water, from a 
person who was also the owner of an adjoining field, in 
which the spring supplying the stream took its rise ; the 
defendant, having bought the field, diverted the stream, 
after the plaintiff’ had used the water for about nineteen 
years. At the trial, the learned judge was of opinion, 
that as, at the time of the plaintiff’s purchase, the two 
closes were the property of the same owner, the unity 
of ownership destroyed the prescriptive right, and con- 
sequently nonsuited the plaintiff. The Court of Ex- 
chequer granted a new trial. Lord Lyndhurst observed, 
“ The plaintiff bought the land with the >vater upon it; 
and if the conveyance were silent as to the water, still 
the water would pass by the grant of the land. If the 
conveyance had been produced, and had been silent as 
to the water, still the conveyance would have passed the 
water which flowed over the land. Are w T e to assume 
that the water was excepted out of the conveyance 
merely because the conveyance was not produced?” 
And Bayley, B., added, “If I build a house, and, 
having land surrounding it, sell the house, I cannot 
afterwards stop the lights of that house. By selling the 
house I sell the easement. The land is purchased with 


(</) 2 C. & J. 126. 
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the water running upon it, and the conveyance passes Disposition of - 
, . _ . . . - . . , . „ y \ owner of two 

the land with the easements existing at the time {e). tenements.' 

In Swansborough v. Coventry (f), the plaintiff and Swanabor&ugh 
defendant purchased adjoining ancient houses from the v - Coventry . 
same vendors, that of the defendant obstructing the 
ancient windows of the plaintiff's house on the ground 
floor ; the defendant, having pulled down this building, 
erected a new one, so as to obstruct other windows in 
the plaintiff’s house, and for this obstruction the action 
was brought. The decision of the case did not turn 
upon the fact, that both houses were ancient, but upon 
the established rule, that “ no man shall derogate from 
his own grant.” “ It is well established by the decided 
cases,” says Tindal % C. «!., “ that where the same per- 
son possesses a house having the actual use and enjoy- 
ment of certain lights, and also possesses the adjoining 
land, and sells the house to another person, although 
the lights be new he cannot, nor can any one who claims 
under him, build upon the adjoining land, so as to [ 64 ] 

obstruct or interrupt the enjoyment of those lights.” 
cc The sales to the plaintiff and defendant being sales by 
the same vendor, and taking place at one and the same 
time, we think the rights of the parties are brought 
within the application of the general rule of law.” 

In Riviere v. Bower (g), the plaintiff was proprietor 
of a house, which he had divided into two tenements, 
one of which he demised to the defendant, retaining the 
other in his own occupation ; the dofendanUobstructed 
a window which the plaintiff had made in his own house 

[(a) The right in this case ap- (/) 9 Bing. 305; S. C. 2 M. & 
pears to have been an ordinary Scott, 362. 
right of property, and not an ( g ) Ry. & Moo. 24. 

easement.] 
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[ 65 ] 


shoi*tly before the demise to the defendant. On the part 
of the defendant it was objected, that the action did not 
lie unless the window was ancient. Lord Tenterden 
held, “ That the action was maintainable against a pos- 
sessor holding as tenant for an obstruction to a window 
existing in the landlord’s house at the time of the de- 
mise, although of recent construction, and that although 
there was no stipulation at the time of the demise against 
the obstruction.” 

In Coutts v. Gorham (A), which was an action for 
obstructing lights, it appeared that one Hall was the 
owner of two adjoining houses, each of which had cer- 
tain ancient windows. In 1800, he made a lease of 
one of these houses for 21 years, determinable on lives, 
of which lease the defendant was assignee; and in 
November, 1800, the defendant took a new lease of the 
same house for 21 years. The windows of the other 
house had been altered, and placed in a different situa- 
tion at a period (as it appeared) within 20 years before 
the obstruction complained of; but the jury found the 
alteration to have taken place previous to the lease to 
the plaintiff in May, 1809. Tindal , C. J., said, “ If 
the windows were in existence at the time of the lease 
to the plaintiff, lie is entitled to recover. Hall, who 
executed the lease when the windows were there, could 
not himself obstruct them afterwards; and if so, he 
could not convey to any other possessor a right to do 
so.” — “ It- is true that the defendant had an existing 
term at the time, and his interest in that term would 
not be affected by Hall’s lease ; but he surrendered that 
term by operation of law, when he accepted a new lease 
from Hall .” — “ The defendant’s new lease was derived 
(h) Moo. & Malkin, 396. 
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out of Hall s reversion, and Hall s reversion was sub- Disposition of 
• . Tii- . . . . owner of two 

ject to the rights already granted by him to the plaintiff, tenements. 

Assuming then that the windows were made within 20 Couttiv. 

years, but before the lease made to Coutts, Gorham’s Gorham. 

present interest is derived from the same lessor at a 
subsequent period, and is therefore subject to the rights 
which Coutts already had against his lessor, and, con- 
sequently, to that of his having the windows in question 
free from any obstruction.” 

The case of Compton v. Richards (i) differs from the T ' 

authorities already cited, by reason of the easement, for. 
the disturbance of which the action was brought, not 
being in existence at the time of executing the instru- 
ment under which the right was held to arise. 

The house in question was one of a range of build- 
ings, called the Royal York Crescent, at Clifton ; the 
Crescent had been commenced in 1791, but, in conse- 
quence of the failure of the original owner, passed into 
various hands, and a part, comprising the houses of the [ 66 ] 

plaintiff and defendant, was put up for auction in 1810 ; 
the defendant purchased No. 14; the plaintiff, in 1812, 
took a lease of No. 13 from the party who purchased it 
at the sale. 


By one of the conditions of sale, the buildings, ac- 
cording to a plan of the Crescent produced at the sale, 
were to be completed w'ithin two years from that time, 
which period had elapsed previous to the granting the 
lease of No. 13 to the plaintiff. After the expiration of 
the two years, the defendant erected an additional room 
at the back of his house, one side of the room being 
formed by elevating the wall which separated the gar- 


(i) 1 Price, 27. 
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Disposition of dens of Nos. 13 and 14 , the effect of which was to dirpi- 
tenemeni wish the quantity of light previously admitted through 
Compton y. the plaintiff’s windows. It appeared, that at the time 
Ilicharda. 0 f ^he ga i e ^ a ]though the houses were unfinished, yet 
the spaces intended for the windows in question were 
actually opened in the walls: the plan produced at' the 
sale showed the situation and number of the windows 
intended for each house. There was no stipulation as 
to the height to which the garden w T alls might be raised ; 
but other buildings, in the same direction, were expressly 
limited to the height of 20 feet. 

At the trial, before Graham , B., the learned judge 
nonsuited the plaintiff, giving him leave to move to 
enter a verdict. 

A rule having been obtained, which the court made 
absolute, it was argued in support of it, that the rights 
of both parties were clearly pointed out at the time of 
the sale by the common vendor, which was admitted by 
Thompson , C. B., to be tantamount to an express 
[ 67 ] agreement that such rights should not be obstructed. 

The spaces too, it was further argued, intended for the 
windows, being actually opened, the purchaser was fully 
aware what he was going to buy, as the exterior suffi- 
ciently exhibited to him wliat he would be entitled to 
enjoy. 

Thompson , C. B., in delivering judgment, said, 
“ This purchase must be taken to have been subject to 
“ certain conditions at the time of sale, and as these 
“ unfinished houses were at that time so far built as 
t( that the openings, which were intended to be supplied 
“ with windows, were sufficiently visible as they then 
“ stood, we must recognize an implied condition, that 
“ nothing would afterwards be done by which those 
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"windows might be obstructed; and the purchasers Disposition of 
. , „ owner of two 

(f must have taken subject to what then appeared. tenements. 

“ The case of Palmer v. Fletcher (A) is strong and 

" clear, and has been often quoted, and the effect of that 

u case is, that where a man sells a house, he shall not 

" afterwards be permitted to disturb the rights which 

" appertain to it ; and the windows of this house, being 

“ opened at the time, necessarily imported their non- 

tc obstruction.” — “ It is sufficient for the purpose of 

Cf maintaining this action, if the erection of any building 

“ on the wall be the doing of an act whereby the plain- 

“ tiff has sustained a derogation of any right which he 

“ acquired by his purchase. If so, it is what the original 

" owner could not have done ; and all lessees claiming’ 

" under him arc equally bound by the transfer.” 

Wood , B., said, “ I consider Dr. Compton claiming 
" here a right by grant, and when this house was granted [ 68 ] 

“ to Auriol (the plaintiff’s lessor) lie became grantee of 
“ everything necessary to its enjoyment, as much as if 
“ it had been said at. the time, that no one should 
“ obstruct the light which it then enjoyed ” (Z).* 

(/ a ) 1 Lerinz, 122. ivnl, B., in Glavev. Harding, 27 

[(i) The judgment of Brnrn- L. J., Excli. 202, explains the 


* Mure hie v. Black (10 C. B., N. S. 19U) was decided on tho 
same principle. Graham put up land for sale in lots, upon condition 
that the purchaser of each lot should build ou it according to a specified 
elevation. Tho plnintiff purchased one lot, on which stood a wall, the 
defendant the adjoining lot. Before the lots were conveyed the 
defendant, in excavating the land bought by him in order to build 
according to the conditions, deprived the wall of its lateral support, and 
it fell. Per Erie , C. .T., 41 If there had been a simple conveyance to the 
“ defendant of lot 6, lot 7 would have been entitled to support as well 
41 at law as in equity, according to the scries of authorities cited by 
u Mr. James. Bat the question is, whether there is not in the con- 
11 veyance of 1860 that which justifies what otherwise would have been 
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Disposition of 
owner of two 
tenements. 


Where, however, the easement is of such a nature as 
to have no separate and distinct existence during the 


principle npon which it i9 to bo 
determined, whether the doctrine 
discussed in this section of the 
text applies to any particular case. 
He said, “ With regard to the right 
of way,” .... 11 the plaintiff's title 
was derived from the lease, and 
unless the lease granted the right 
it did not exist. It did not grant 
the right in terms, and the only 
way lie could grant it was, that 
the condition of the premises at 
the time the lease was granted 
showed that it was intended that 
the right of way should he exer- 
cised, upon the principle of .law 
that by the devolution of two tene- 
ments originally held in one owner- 
ship, a right of way to a particular 
door w r ould, as tin apparent and 
continuous easement, pass to the 
owner. But I think that the way 
in question was not a continuous 
and apparent easement within that 
principle of law. I found iny 
opinion upon the condition of the 


premises at the time when the way 
was granted, there being then only 
excavations for foundations with 
openings, which were of a wholly 
uncertain character, and would 
have been equally appropriate for 
a door, a window, or any other of 
the purposes for which such an 
opening might possibly be ap- 
plied.” The reasoning of the 
learned Baron may seem to he in- 
consistent with the authorities al- 
ready referred to, which confirm 
the opinions expressed by the 
author in the second edition of 
this work, that upon the severance 
of a tenement there is no implied 
grant of such easements ns ordi- 
nary ways, but the inconsistency 
is only apparent, it being obvious 
that there are some cases of ways 
where the necessary and perma- 
nent depend anco of a house upon 
an adjoining tenement is exhibited 
by some permanent sign, i.e. “part 
of the structure,” for the enjoy- 


44 an actionable wrong on the part of the defendant. If the defendant 
“ had simply dug so near the plaintiff’s land as to deprive it of the 
44 lateral support it was entitled to, he would, no doubt, have been liable 
“ to an action. But here the vendor, being the owner of both lots, sells 
“ lot G to the defendant; and according to the terms of the contract by 
44 which it is conveyed to him, he makes it obligatory on him to do, or 
“ at all events within the provisions of that contract he was only doing, 
44 his duty to his vendee when he did the act which brought down 
44 the plaintiff's house,” (See Fewstcr v. Turner , G Jur. 144; 11 
L. J., Ch. 161.) 

The landlord of two houses granted a lease of one in consideration of 
the lessee adding windows. The tenant of the other, having afterwards 
surrendered his lease and taken a new one, was precluded from obstruct- 
ing the new windows. {Davies v. Marshall , 7 Jur., N. S. 720.) 
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continuance of the unity of ownership, there, upon 
severance, no such consequences will ensue. 


the Disposition of '• 
owner of two 
tenements. 


meut of which a way is necessary, 
as, for instance, in the case of two 
adjoining houses, where the coal 
shoot nsed for filling the cellar of 
one opens in the yard of the other, 
or in the case of two adjoining 
houses standing in a garden, the 
hall doors of the houses opening 
into the garden, and there being 
ways from the hall doors to the 
high road : if in the first case the 
owner conveys one house to a pur- 
chaser, or if in the latter case the 
owner of the houses and garden 
conveys one house to n purchaser, 
it is presumed that he could not in 
the first case prevent the purchaser 
from filling his cellar through the 
shoot, nor in the second from 
getting into the highway from his 
hall door through tlic garden, be- 
cause in the first the coals might 
be brought through the door, or in 
the second because there happened 
to be a back entrance through a 
stable yard from a mens in the 
rear, so as to prevent a way of 
absolute necessity from being set 
up through Lhc garden. 

Even in the case of drains, re- 
ferred to in the authorities already 
cited, the casement is not strictly 
u continuous the drain is not 
always flowing, but there is a ne- 
cessary and permanent dependence 
of the house upon it for its enjoy- 
ment as a house, in the state in 
which it is at the time of the con- 
veyance; nor is any distinction 
drawn between drains arising by 


the act of man, and those from 
natural causes, as rain water. 

In the case of a landlocked 
house there is an absolute neces- 
sity for a right of way to it. 

In such cases as Pyer v. Carter 
(p. 101), there is not an absolute 
necessity, for the plaintiff might 
have made a drain through his 
own land for a mere trifle. 

Richards v. Hose (p. 102) was 
treated as a case of absolute ne- 
cessity. 

Worthington y. Gimson (p. 90) 
wns a case where there were two ' 
roads to a market town from a 
farm, tlic only difference being 
that one was shorter than tlic 
other. A claim of a right of way 
into the shorter was set up, on the 
ground that the existence of a cart 
way at the time of tlic conveyance, 
indicating that the shorter way 
had been used before the convey- 
ance of the farm, together with the 
fact of the user, wore sufficient to 
bring the case within the rule. 
The distinction between such a 
case, — where the farm might be 
perfectly well enjoyed as a farm 
with either road, and that of the 
house which has been put where 
the use of way from the front door 
to a highway, though not abso- 
lutely necessary (as in the case of 
a landlocked tenement), is neces- 
sary in order that the house may 
be enjoyed in the ordinary manner 
as a dwelling-house at all, — is ob- 
vious; but, in truth, the point was 
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^Disposition of In 11 H. 4, 5 , pi. 12, Hank demanded of Hals — “ If 
^tcneniciiuT 5 a naan has a way appendant to liis frank tenement to go 


not raised, because the question of 
necessity was not left to the jury, 
doubtless for want of evidence 
upon it. 

Phcysey y. Heavy (p. 107) was 
a peculiar case, which was ulti- 
mately compromised upon terms, 
nor was the question of necessity 
ever left to the jury. If it had 
been, the court would have had 
an opportunity of dissenting from 
Hinchcliffe v. Earl of Kinnoul 

(p. 96)- ' 

There appear to he two classes 
of eases. 

1. Where there is no absolute 
necessity for the right claimed, 
but where the tenement is so con- 
structed as that parte of it involve 
a necessary dependence , in order 
to its enjoyment in the state it is 
in when sold, upon the adjoining 
tenement. 

2. Where there is an absolute 
necessity , as in the case of a land- 
locked tenement, or in such eases 
as Richards y. Hose, where the 
houses could not exist ns houses 
at all without mutual support. 

The first class of cases arc those 
which the author describes under 
the head of disposition of owner 
of two tenements; and it is a 
question of fact for a jury to say 
whether the'-easement claimed is 
necessary for the use of the honso, 
or any part of it. 

It seems that there are some 
caseB of ways which would fall 
within the first class, namely, ways 
which are essential to the enjoy- 


ment and use of those things 
which are the subject of the grant, 
as in the case put of the coal shoot 
and hall door. The judgment of 
the Court of Common Pleas in 
Hi neh cliff e v. Earl of Kinnoul i 5 
Bing. N. C. 1, is conclusive upon 
this point. It is obvious that a 
hall door is as necessary to the 
convenient enjoyment of a dwel- 
ling-house for entrance by the hall, 
as a coni shoot for putting coals 
into the cellar, and that neither 
are the less so because persons 
may get into the house through a 
stable and kitchen, or may bring 
their coals in through tho doors or 
windows; and as, iu Hinchcliffe v. 
Earl of Kin no ul , the court was of 
opinion that a right of way to the 
coal shoot would be implied, tho 
jury having found that a right 
of way to it was necessary, so it 
should seem that it would also have 
held that it would be implied to 
the hall door in the ease suggested 
above. 

The judgment in Hinchcliffe v. 
Earl of Kinnoul establishes, that 
upon the conveyance of a house 
“ consisting of certain parts,” ease- 
ments necessary to the use of those 
parts, as they actually stood at the 
time of the conveyance, pass by 
implied grant without reference to 
the question of absolute necessity, 
in the sense that the person to 
whom the house is conveyed might 
possibly be able so to alter the 
construction of the honse as to 
be able to dispense with those 
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over the land of another, if he purchase the Jand in which Disposition of 

ti oY/nct of two 

he has the way, and afterwards trie same land m which tenements* 

easements; and, as it has been cither in Pkeyaey v. Vicary or 
already pointed out, the same Worthington v. Oimson.’]* 
question was never really raised 

• On this ground the judgment of the Queen’s Bench in Pearson v. 

Spencer (1 B. & S. 571) was affirmed in error (3 11. & S. 7C1). The 
plaintiff and the defendant claimed under the same devisor. The only 
way to the defendant's land was through the plaintiff’s. The devise to 
the defendant made no mention of ways, but there was a road through 
the plaintiff's land which the devisor hud used, and which for some 
distance skirted the hedge of the defendant’s land until it came to a 
gate ; and the question was, whether the defendant haul a right of way 
along the road used by the devisor, or only up to (ho point where it 
joined his hedge. The Exchequer Chamber say, 44 We sustain the judg- 
11 ment of the court below on the construction and effect of James 
14 Pearson’s will, taken in connexion with the manner in which the pre- 
44 mises were enjoyed at the time of the will. The devisor had unity of 
44 possession of all this property. He intended to create two distinct 
14 farms, with two distinct dwelling-houses, and leave one to the plaintiff 
11 and the oilier to the party under whom the defendant claims. The 
“ way claimed by the defendant was the sole approach that was at that 
14 time used for the house and farm devised to liiin. Thus the devise of 
44 the farm contained, under the ciicu in stances, a devise of a way to it, 

44 and we think the way in question passed with that devise. It falls 
41 under the class of implied grants where there is no necessity for the 
*' right claimed, but where the tenement is so constructed as that parts 
44 of it involve a necessary dependance in order to its enjoyment in that 
44 stute it is in when devised upon the ail joining tenements. These are 
44 lights which are implied, and we think that the farm devised to the 
44 party under whom the defendant claims could not be enjoyed without 
44 dependance on the plaintiff’s land of a right of way over it in the 
44 customary manner.” 

But where a devise was of a house 44 as now in the occupation of 
Answood,” Answood, the devisor’s tenant, used a pump on other land 
of the devisor: it was held, thut an easement to use the jtinnp did not 
pass by the devise. Erie, C. J., says, 44 There is a distinction between 
44 easements, such as a right of way, or casements used from time to 
44 time, and easements of necessity or continuous casements. The cases 
44 recognize this distinction ; and it is clear law, that, upon a severance 
41 of tenements, easements used as of necessity, or in their nature con- 
44 tinnons, will pass by implication of law without any words of grant, 

44 but with regard to easements which arc used from time to time only, 
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Disposition of lie had the way passes into strange hands, if he shall still 
°teSement8k° have the way or not.” Hula says, tc lie shall have it 
aild USG it, for that a way is more necessary to a man 
than any other appendant. ; but if it had been common 
appendant, it would have been extinct in perpetuum 
Hank : “ In this regard 1 don’t sec any diversity, for 
without having pasture for any beasts my land cannot be 
(gayne); so one is as necessary as the oilier.” Cul- 
pepper : “ The unity of possession in the one case, as 
well as the other, extinguishes everything.” Hank: 
“ A man cannot have any appendancy in his own soil ; 
and when lie purchases the land in which he has the 
way, the way is no longer appendant, for he may make 
what ways he pleases in his own soil, though he had not 
any there before, by reason of the property which he has 
in the soil, by which the appendancy is extinct ; and if 
[ 69 ] the appendancy be extinct, and the appendancy is the 

reason of the title, ergo, the way is gone for ever.” 

In Shury V. Piggott (rn) it is laid down that all ways 
of convenience are extinguished by unity of possession, 
but not ways of necessity. . 

So in Ty r rin glidin' s case ( n ) it was resolved, that 
unity of possession of the land to which &c., and of the 
whole land in which &c., makes extinguishment of com- 
mon appendant ; “ when a man has as high and perdura- 
ble an estate as well in the land as in the rent, common, or 
other profit issuing out of the same land, there the rent, 
(«i) 3 Buw. 339. ( n ) 4 Rep. 38. 


Shiny y. 
Piggott, 


i( they clo not pass unless the owner by appropriate language shows an 
intention that they should pass.’* And he intimated that if the will 
liad been, 11 1 devise the house as now enjoyed by Answood,” the case- 
ment might have been created on the authority of liodenham v, 
Pritchard (1 B. & 0. 350). ( Polden v. Pa stal'd, i B. & S. 258; 
L. R. # 1 Q. B. 156.) 
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common, and profit, is extinct ; and therewith agrees 
24 E. 3, 25 ” (o). 

In Dyer, 295 b, pi. 19, it is doubted whether, where 
two men were seised of adjoining closes (one being bound 
to repair the fence between them), and one becomes 
the owner of both closes, and removes the fence, the 
prescription was destroyed, or revived upon the lands 
descending, at his death, to his daughters, as co- 
parceners. 

In Sury v. Pigott (/;), it is clearly laid down, that the 
right to have the fence kept up is extinguished by unity 
of ownership; and this seems now to be distinctly 
settled (q). 

[It has already been pointed out by the learned author 
that there is no distinction between the different kinds 
of easements as to their being extinguished by unity of 
ownership. The distinction is, that upon a subsequent 
severance of the tenements those easements arising from 
“ the disposition of the owners of two tenements,” and 
casements of necessity, are created da novo by implied 
grant, while other easements require express w r ords of 
grant to create them.] 


Disposition of 
owner of two 

tenements. 


The current of authority in the civil law is in favour 
of the position, that all servitudes, indiscriminately, were 
extinguished by unity of ownership, and that none were 
revived by a subsequent severance, except possibty those 
of necessity ( r ) ; and although it was competent to the 

(o) 11 II. 7, 25 pi. 26. gavit, non dubium est quin lucres 

(j p) Palmer, 444. (alius) possit altius tollendo absen- 

ce) Hoyle y. Tamly n,Q B. & C. rare liimina legafcurum tedium. 
329. Non mitcin ( semper) simile est iti- 

(r) Marcellus respondit, qui neris argumentum : quia sine ac- 
binas cedes babebat, si alteras le- ecssu nullum cut fructus lcgatum: 

G. K 
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Disposition of 
owner of two 
tenements. 


[ 71 ] 


owner of two tenements* on alienating one of them, to 
impose a servitude upon it* for the benefit of the one 
he still retained* or vice versa ($) ; and such imposition, 
even though* in terms, binding on the person of the pos- 
sessor only* would, nevertheless* bind the servient tene- 
ment, into whose ever hands the two tenements respec- 
tively might pass ( t ) ; yet* unless the precise nature of 
the servitude was specified upon alienation, no obligation 
whatever was imposed ; the general expression, <c quibus 
est servitus ntique est” was binding as to strangers only ; 
and even the general reservation* that the alienated tene- 
ment “ should be servient,” appears to have been insuffi- 
cient to prevent the vendee from disturbing the servi- 
tudes of his vendor. 

It would appear* however* that the insertion of the 
clause, “ quibus est servitus ntique est *” would ill such a 
case prevent the purchaser of one tenement from dis- 
turbing a manifestly existing servitude of the other, 
supposing the owner to alienate both at the same 


habitnre autem potest ct redibus 
obscuratis. — L. 10, It. dc sorv. 
pi ffid. urb. 

(3) Duorum prrcdioruin domi- 
11 ns, si alteram ca lege tibi dederit,. 
ut id pnedium, quod (bit nr, servint 
ei quod ipse rctinct, vcl contra: 
jure imposita servitus 1 intclligitnr. 
— Ij. 3, fl\ comm. pned. 

(<) Cum fnndOj quem ex duobus 
retinuit Ttjnditor, aquae duccnilic 
servitus imposita sit, empto pricdio 
quaesita servitus distract um denuo 
pnedium sequitur; ncc ad rem per* 
tiuet, quod stipulatio, qua pccnam 
promitti plucuit, ad personam emp- 
toris* si ei forte frui non licuissct* 


reluta est.— L. 3G,ff. deserv. pned. 
rust. 

In tradendis unis rcdibns ab co 
qni binas habet, species servitutis 
cxpriirendn est: nc si gen era] iter 
sen ire dictum crit, nut nihil valcat 
quia incerrum sitquaj servitus ex- 
cepta sit, aut omnis servitus im- 
poni debcat.— L. 7, If. comm. pned. 

Si cum duas haberem insulas 
duobus eodem momentn tradidcro, 
videndum est, an servitus alterutris 
imposita valcat: quia alienis qui-. 
dem sedibus ncc imponi nec adquiri 
servitus potest; sed, ante fcradi- 
tionem peractam suis magis acqui- 
rit vcl imponit is qui tradit, klooquo 
valebit servitus.— L. 8* Ibid. 
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time (m). On tlie other hand, there is one passage in 
the Digest which distinctly recognizes the principle of 
the disposition by the owner of two tenements (v). 


Sect. 2. — Easements of Necessity . 

Another class of casements acquired by implied grant 
are those which are usually termed “ Easements of 
Necessity,” though they might with more correctness 
be called — Easements incident to some act of the 
Owners of the Dominant and Servient Tenements, 
without which the intention of the parties to the sever- 
ance cannot be carried into effect. 

The casement called a Way of N eccssity is, in reality, 
only a single species of this class, and is necessary 
“only in a partial sense, as being a necessary inci- 
dent” (?c) to the instrument creating tlie estate to 
'which the easement is appendant. 

In Dand v. Kin y sente (^), it was held, that under an 
exception of all seams of coal, and of a reservation of 
right to dig pits for getting such coal, all things that 
were dependant on that right and necessary for the 


(«) Quid quid venditor servilutis 
nomine sibi reciperc vult, nomi- 
natim rccipi oportet: Nam ilia 
gencralis rcceptio, “ quibus cst sor- 
viius utique eat,” :ul extrnneos per- 
tinet, ipsi nihil prospicit venditori 
ad jura ejus conacrvauda : nulla 
enim habnit : quia ncnio ipso sibi 
servitutem debet: quinimo, ct si 
debita fuifc ser vitus, deindc domi- 
nium rei servientis pcrycnitad inc, 
conscqucnter dicitur extingui ser- 
vitutem. — L. 10, flf. comm, pried. 

(v) Binas quia aides liabebat uua 
contignationo toctas ; utrasque di- 


ver sis legavit. Dixi— cx regionc 
cujnsquo domini fore tigna; nec 
ullam invieem babituros actionem, 
j us non esse immissum liabcrc. 
Nec interest, pure utrisque, an sub 
conditionc alteri redes Icgatre sint. 
— L. 3G, ft', de serv. prred. urb. ; 
[aud see tlio Dutch » Cou salta- 
tion,” 2 Dcel, casus U5.] 

(w) 1 Wins. Saund. 32,‘3mi. ; 1 
Notes to Saund. 570; JJincheliffe 
v. Lord Kinnoul , 5 Bing. N. C. 
24. 

O) 6 M. & W. 196. 


Disposition of 
owner of two 
tenements. 


Dand v. 
Kiny&cotc. 
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ACQUISITION OF EASEMENTS, 
obtaining it were reserved also* according to tlie rule in 

Sheppard’s Touchstone* p. 100 ; and. that, consequently, 

the coalowner had, as incident to the liberty to dig pits, 
the right to fix such machinery as would be necessary 
to drain the mines, and draw the coals from the pits. 

So, in Liford's case (y), where a lessor excepted all 
trees of a certain age growing on the estate demised, 
and the lessee brought an action of trespass against 
certain parties claiming under the lessor, for entering 
upon the lands to see the condition of the trees: it was 
resolved by the whole court, that, “ when the lessor 
excepted the trees, and afterwards had an intention to 
sell them, the law gave him and them who would buy, 
power as incident to the exception, to enter and show 
the trees to those who would have them, for without 
sight none would buy, and 'without entry they could 
not see them ; as in 9 II. G, 29 b, a man seised of a 
house in a borough, &c., devisable, devised it to a 
woman in tail; and if the woman died without issue, 
that his executor might sell and dispose of it for his 
soul ; in that case the executor might, by the law, enter 
into the house to see if it was well repaired or not, to 
the intent to know at what value the reversion is to be 
sold. Quod fuit concessum per totam curiam. The law 
gives power to him who ought to repair a bridge to 
enter into the land, and to him who lias a conduit on 
the land of another to enter into the land to mend it, 
when occasion requires ; as it is resolved 9 E. 4, 35 a. 
So it is agreed in 2 R. 2, Bar. f. 237. If I grant you 
my trees in my wood, you may come with carts over 
my land to carry the wood. Lex cst cuicunque aliquis 


(y) 11 Report, 62; Darcy v. Askwith, Hobart, 234. 
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quid conccdit, concedere videtur et id, sine quo res ipsa 
esse non potuit ; and this is a maxim in law.”* 

From this, as well as other authorities, it appears that 
the inference of law arises equally whether the easement 
is incident to a grant or a reservation (r). 

Easements of this nature are thus described in Itolle’s 
Abridgment — 

“ If I have a field enclosed by my own land on all 
sides, and I alien this close to another, ho shall have a 
way to this close over my land, as incident to the grant ; 
for otherwise he cannot have any benefit by the grant. 

€i And the grantor shall assign the way where lie can 
best spare it. 

“ So, too, if the close aliened be not entirely inclosed 
by my land, but partly by the land of strangers; for he 
cannot go over the land of strangers. Qiuere (a).” 

The Chapter of Kolle, in which these sections occur, 
is headc-d — “ In what case one thing shall pass by grant 
of another — Incidents” — and the first pi. is, “ The grant 

f(r) Pennington v. (fallaiitl, 0 1 Notes to Saund. 570; Yin. Abr. 

Exch. 1, ac<\] Grant/:, Z. pi, 17, 18; Clark v. 

(a) 2 Hollo, Abr. tit. G vaunt, Z. ( 'ogga, Cro. Jac. 170. 

]>1. 17, 18; 1 Wins. Saund. 023, n. ; 


* Sco also Ifodgson v. Field , 7 East, filll; The Earl of Cardigan v. 
Armitnge, 2 15. & C. 207; Proud v. Rates, 11 ,Tur.,N. S. 441; 34 L. J., 
Oh. 400. On the grant of the surface of land for a railway, if a certain 
amount of lateral support is essential for the safety of the railway, the 
right of support must pass as a necessary incident of the grant, nnd this 
whether the conveyance is voluntary or compulsory. (Elliot v. North 
Eastern Railway Corny any, 11. of L. Gas. 350, per Lord Chelmsford.) 
The grantor in such case is considered as granting and warranting such 
a measure of support, subjacent and adjacent, as is necessary for the 
lund in its condition at the time of the grant, or for the state for the 
purpose of putting it into which the grnnt was made. (Per Lord 
Cranworth, Caledonian Company v. Syrot, cited per Lord Chelmsford , 
10 H. of L. Gas. 356.) 


Presumed 
grant and 
reservation. 


[ *3 ] 
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Jovden v. 
Atwood . 


[ 74 ] 


of a tiling passes every thing included therein, without 
which the tiling granted could not be had pi. 16, is 
ts If a man grant or reserve wood, that implies liberty 
to take and carry it away;” thus evidently treating it as 
a necessary implication of the intention of the grantor, 
as .in the case of all other incidents which the law 
attaches to grants. 

The general rule is thus stated by Serjeant Williams : 
“ Where a man, having a close surrounded with his 
own land, grants the close to another in fee, for life or 
years, the grantee shall have a way to the close over 
the grantor’s land, as incident to the grant, for without 
it he cannot derive any benefit from the grant. So it 
is where he grants the land and reserves the close to 
himself (i).” 

[This statement of the law by Serjeant Williams was 
recognized and acted on by the Court of Exchequer in 
Pinnington v. Galland{c)~\* 

In Jordan v. Atwood (d), the defendant was seised of 
a messuage which had a way appendant to it over a 
certain close ; it appears to be admitted in the argument, 
that there was no other way to the house ; this close 
the defendant bought, and afterwards enfeoffed the 
plaintiff thereof, making no reservation of the way ; and 
the present action was brought for the defendant con- 
tinuing to use the way. The judges differed in opinion, 
some holding that the way was not extinguished; others, 
that it was the defendant’s own folly not to have reserved 


(6) 1 Wins. Saund. 323, n.; 1 and Vin. Abr. Extinguishment, 
Notes to Saund. 570. C. pi. 8, 10, 11; Vin. Abr. Com' 

(c) 9 Exch. 12. mon, E. a. pi. 16. 

(<i) Owen, 121. See Rol. Abr. 


Gay ford v. Moffatt, L. R., 4 Ch. 133. 
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it; but judgment was given for the defendant. But it 

is stated in 2 Sid. Ill, that, on searching the roll in reservation, 
this case, it was found that judgment was given for the 
plaintiff. 

In Packer v. Weis ted (<?) there was a special verdict. Packer v. 
finding that there were three parcels of land, and the fitted. 
necessary and private way was out of the first into the 
second, and out of the two first into the third parcel. 

J. S. purchased the three parcels, and then aliened the 
two first to J. N. : and the question was, if he should 
have a way over the two first parcels to his third parcel. 

The jurors also found, that the alienation was by feoff- 
ment, and that there was no other way to conic at the 
land not aliened but over the other land. 

After two arguments, the court gave judgment for ■ 
the defendant, “that he might take a convenient way 
without permission (sans le groe) of the plaintiff, and 
the law would then adjudge whether such way were 
convenient and sufficient or otherwise.” Gh/n , C. J., 
observed, “ That it could not properly be called a right 
of way (before the alienation), because no man could 
have such right in his own soil ; but that as the jurors [ 75 ] 

had found the way to be of necessity, it would remain, 
for it would be not only a private inconvenience, but 
also to the prejudice of the public weal, that the land 
should be fresh and unoccupied.” 

In Dutton v. Taylor (/), which was an action of Muttony. 
trespass q. c. £, the defendant justified as tenant to one Iaijl4)l ' 

R. Clcadon, who was seised simul et semel of two closes, 
the only road to the second from an ancient highway 
being across the first close; this latter close Cleadon 


(e) 2 Siderfin, 39—111. 


(/) 2 Lut. 1187; JSvckljy v. 
Coirs, o Taunt. 311. 
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sold to one Astbury, but still continued to use the way 
across it, although there was no reservation of any right 
of way in the deed of conveyance. 

It. was objected, the law would not imply any reser- 
vation by the vendor where none was expressed, sed 
non allocatur. “ For it is apparent by the plea, that it 
is a way of necessity, and it is pro bono publico that 
the land should not be unoccupied.” 

In llowton v. Frearson (y) the court held that aw r ay 
of necessity over the grantor’s land would equally be 
implied as incident to a grant, though the granting 
party was a trustee : but Lord Kenyon expressed doubts 
as to the correctness of the general principle laid down 
in the case above cited. 

[In the case of Pinninyton v. Galland (li), it is dis- 
tinctly decided, that a way of necessity arises by im- 
plied reservation in favour of the grantor as well as 
against him. Sec the judgment page 12. In the last- 
mentioned case, the owner of two closes, one of which 
was only accessible over the other, conveyed the former 
to A., the latter to lb, and it did not appear which con- 
veyance was first executed, but the conveyance to A. 
contained the words with all ways belonging or ap- 
pertaining.” The court held, that, whichever was first 
conveyed, A. had a way over lb’s close ; for if the con- 
veyance to A. w as first, A. would have a way of neces- 
sity by implied grant, and if the conveyance to B. was 
first, thenjhe owner of the remaining close would have 
had a way of necessity by implied reservation, which 
upon the conveyance to A. passed to him, by the words 
all ways appertaining, or, indeed, as the court suggested, 
without those words, and this for the same reason 
(?) 8 T. R. 50. (ft) » Exch. 1. 
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which originally created it ; that the way was necessary Presumed 
to the enjoyment of the land granted, and therefore rrawraSon. 
would pass without express words, and, these two things 
concurring, the grantee would have the way upon the 
principle of the maxim, “ Cuicunquc aliquis quid con- 
ccdit, concedere videtur et id, sine quo res ipsa esse non 
potuit,” just as if the grantor of the land were owner of 
the adjacent land, instead of being only the owner of a 
way over it.] 

Ways of necessity, of a different kind, arc mentioned 
by Doddcridge , J., in ft dairy v. Pigott (z), — ways “to 
the church or to market.”* 

.Under this head, likewise, come easements incident 
to the rights which a party has in virtue of his office, as 
a right of entry in the parson to take away his tithes; [ 76 ] 

Pugne v. Brigham (It ) ; and also a right to make the 
grass into hay on the land where it grew (/). 

It would seem from an observation of Mansfield, C. J., 
in Morris v. Judging ton (??/), that although in these 
cases there might exhl some other mode of access, yet, 
if the way claimed “was necessary for the most con- 
venient enjoyment ” of the thing demised, it would be 
a way of necessity. This doctrine, however, seems op- 
posed to the principle (n) on which the right to ways 
of necessity is supported ; and appears to have been 

(i) 3 Bulstrodc, 340. pi. 3. 

(fc) 2 Lntw. 1313. (w) 3 Taunt. 28. 

( l ) 1 Kollo, Abr. Dismcs, X. (n) Ante, p. 134. 

* Doddcridge is here speaking of a customary right of way for the 
inhabitants of a parish or district to go to cdinrch nr to markp.h. and nnt. 
of an casement. (Sec Braltc v. Wigglcsmorth, Willcs, 658, and post, 

Chap. VI. Sect. 3, n.) 
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repudiated by the Court of Exchequer in Pheysey v. 

Vicary (0).* 

In an anonymous ease ( p ), it is said, per curiam, “ If 
a man, cithci* by grant or prescription, have a right to 
wreck thrown upon another’s land, of necessary con- 
sequence lie has a right to a way over the same land 
to take it.” 

And again, in The Queen v. Inhabitants of Citi- 
n'! or th (q), by Ifolty C. J., “ If one have land adjoining 
on a navigable river, every one that uses that river has, 
if occasion be, a right to a way by brink of water over 
that land, or farther in, if necessary.” 

This general right to tow along the banks of navi- 
gable rivers is denied in Ball v. Herbert (r), unless 
founded either on statute or custom. 

In Clark v. Coy ye (s), upon demurrer, the ease 
was — 

“ The one sells land, and afterwards the vendee, by 
reason thereof, claims a way over part of the plaintiff’s 
land, there being no other convenient way adjoining, and 
whether this was a lawful claim was the question ; and 
resolved without argument, that the way remained, and 
that he might well justify the using thereof, because 
it is a thing of necessity ; for otherwise he could not 
have any profit of his land. Et c converso — If a man 
hath four closes lying together, and sells three of them, 
reserving the middle close, and hath not any land thereto 

( 0 ) 16 M?& W. 4K1. [See tlic (//) 6 Mod. 163. 

remarks on this subject, ante, (r) 3 T. R. 253. 

p. 125, note.] (s) Cro. Jac. 170. 

(jp) 6 Mod. 149. 


* See Dodd v. Burchell , 1 II. & C. 113; Pearson v. Spencer , 3 
B. & S. 767. 
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but through one of those which he sold, although he 
reserved not any way, yet he shall have it as reserved 
unto him by the law : and there is not any extinguish- 
ment of a way by having both lands.” 

The concluding observation evidently refers to the 
kind of way here spoken of-- a way of necessity : but 
whether it docs or not is immaterial to the authority of 
the case, which did not turn upon any question of ex- 
tinguishment, but upon the new title implied by law. 

The accessorial right which the law thus confers is to 
be measured by the nature of the grant or reservation 
to which it is incident (t), and it has been held to cease, 
when it is no longer required in order to render such 
grant or reservation effectual. 

Thus, in Lord Darcy v. 'Ashwith (?*), where an action 
of waste was brought against the defendant for felling 
oak trees. The only question was — whether the lessor 
by leasing coal mines did, by implication of Law, give 
power to the lessee to fell timber lor llie use of the coal 
mines. It was agreed that t he grant of a thing did 
carry all things included, without which the thing 
granted could not be had. Hut this case was adjudged 
una voce against the defendant; for it must he under- 
stood of things incident and directly necessary. Thus, 
if I give you tlic fish in my waters, you may fish with 
nets, but you may not cut the banks to lay tlie waters 
dry. If I grant or reserve woods, it implies a liberty 
to take and cany them away. , 

In Wiseman v. Denham (#) the plaintiff declared that 

(£) See Band v. King scot e, 6 etiam Shapcott y. Mugford , 1 
M. & W. 174. Lord Rny. 187 ; South v. Jones, 

( « ) Hobart, 234. 1 Strange, 245; 1 Rollc, Rep. 172; 

(a?) Palmer, 341 — 381 ; virlc 420, 
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Ashwith. 


[ 78 ] 


Wiseman y. 
Denham. 
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there was a custom for every parishioner to pay to the 
parson the sixteenth cheese, as tithe for cheese on a 
certain day, and that he tendered to the parson (obtulit) 
a certain number, being the fifteenth of what he made; 
that the parson refused to receive them, and suffered 
them to remain in the plaintiff’s house for half 1 a year, 
doing damage to him, &c. After verdict for the plain- 
tiff, it was moved in arrest of judgment, that no action 
would lie; but the court were of opinion, that such an 
action was maintainable. 

If a parishioner duly sets out his tithe of hay, and 
requires the parson to carry it away, but he doth not 
do so in convenient time, whereby the grass where the 
liay lay is spoilt, an action on the case lies against the 
parson (y). 

In Holmes v. Goring (z) the defendant, having been 
previously entitled to a way of necessity over certain 
closes, purchased these closes, together with certain 
other pieces of land adjoining the close to which the 
way of necessity led : he subsequently sold two of the 
closes over which the way of necessity bad been used, 
together with some portions of the land adjoining, which 
prevented his having access over his own land to those 
closes to which the right of way had originally been 
enjoyed. These portions had, however, been repur- 
chased by him long before the present action w T as 
brought, nA which time he could have had as convenient 
access over his own land as over that occupied by the 
plaintiff. 

The question to be decided was, whether the way of 

(y) 1 Rollo, Abr. 109, Ad ion (z) 2 Bing. 7G; S. C. 9 Moore, 
on the Case, N. pi. 36. 166. 
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necessity — which was admitted to have existed when 
the defendant sold the close how occupied by the plain- 
tiff— was defeated by the fact, that, by a subsequent 
purchase, he was enabled to approach the close to 
which, &c. over his own land ; the defendant contend- 
ing that the necessity of the way was to be considered 
with reference to the condition of the property at the 
time of the sale of the two closes. 

The court held that the way of necessity ceased as 
soon as the defendant had any other means of access to 
the close to which it led. “ A way of necessity,” said 
Best , C. J. (citing Serjeant Williams’s note to Saunders), 
"when the nature of it is considered, will be found to 
be nothing else than a way by grant; but a grant of no. 
more than the circumstances which raise the implication 
of necessity require should pass. If it were otherwise, 
this inconvenience might follow, that a party might 
retain a way over one thousand yards of another’s land, 
when, hy a subsequent purchase, he might reach his 
destination by passing over one hundred yards of his 
own. A grant, therefore, arising out of the implication 
of necessity cannot be carried further than the necessity 
of the case requires, and this principle consists with all 
the cases which have been decided.” Park , J., added, 
" From all the authorities referred to, it is clear that 
when a way is claimed by necessity, it is a good answer 
to show that there is another way which the party may 
use.” . 

Burroughs J., expressed his opinion to be, “ That 
there must be a necessity continuing up to the time of 
the trespass justified under it.” 


Presumed 
grant and 
reservation. 

Holmes v. 
Goring . 


[ 80 ] 


The opinion here expressed by Burroughs J., appears 
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to be iii accordance with the decision of the Court of 
K. B. in lieig nolds v. Edwards («) ; the defendant’s 
lessor had a prescriptive right of way over the plaintiff’s 
land to a close winch was encircled by land of the plain' 
tiff. Twenty-four years before the action was brought, 
the plaintiff stopped up the old way and opened a dif- 
ferent one, which latter, after being used by the de- 
fendant’s lessor during that period, the plaintiff also 
stopped up, and brought the present action of trespass 
for the use of it by the defendant, and his removal of a 
gate erected across it by the plaintiff. The court held 
that the new way could not be claimed as a way of 
necessity, as it did not appear “ that there was no other 
way, but only that there was no other passage open ; ” 
and that as the plea set forth a right of way by prescrip- 
tion, which the plaintiff had admitted by demurring to 
the plea, that was sufficient to prevent the defendant 
being entitled to this as a way of necessity. That it 
was, in fact, but a way of sufferance, and upon the 
plaintiff determining his will by erecting the gate, the 
defendant should have had recourse to his old right. 

The case, of Iiuchby v. 'Coles (£») appears from the 
facts as stated in the report to be somewhat at variance 
with the doctrine above laid down, as during the time 
in which there was a unity of the whole property there 
appeared to have been another approach to the close, to 
which, &<i. besides the previously existing way of ne- 
cessity, and as this new approach existed at the time of 
severance, the former necessity must, of course, have 
ceased. There appears, howxvcr, to be some confusion 
in the facts, as the jury expressly found, that, at the time 
(*) Willcs, 282. (ft) 5 Taunt, 311. 
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of the trespass for which the action was brought, there Presumed 
existed no other way but the one claimed by the dc- reservation 
fendant. 

' Dallas , J ., said, “ the question on the issue is, whether 
there was any other way. The evidence on the defend- 
ant’s side is, that there was no other way. The plaintiff 
meets it by evidence that there was another way, though 
not quite so convenient ; and the jury have had it before 
them and have disaffirmed the existence of any other 
way.” 

It is, therefore, in fact, an authority to the same effect 
as the case of Holmes v. Goring above cited, [but in the 
case of Proctor v. Hodgson ( c ), Par he, B., expressed 
his dissent from the decision in Holmes v. Goring , and . 
seemed to be of opinion that a way of necessity, being 
regarded as a way granted in general terms, ought to 
be considered a permanent way(c/).] 

In James v. Dads (c) the Court of Exchequer held, James v. Hods. 
that a rector, though entitled to the use of whatever 
roads existed on the farm for the purpose of carrying 


[(<■) 10 Excli. 821. 

(jl) The case of Proctor v. 
Hodgson, was this: — The owner 
of two closes, to one of which lie 
had no means of access from the 
highway except by passing over 
the other, died intestate and with- 
out heirs, whereupon the former 
close vested by escheat in A. and 
the second in B.; the question was 
whether A. had a right of way 
over the second closo. The plead- 
ings did not raise the question ns 
to the effect of the escheat, as there 
was neither an averment that A. 
had no other way when the closo 
escheated to him ; nor that there 


was no other way at the time of 
the trespass ; the first of which 
was clearly necessary, and the 
second so, if lfvlmes v. Goring 
was good law p . The court, how- 
ever, appears to have been of 
opinion that no way of necessity 
could possibly bo claimed under 
the circumstances ; and, indeed, to 
hold otherwise, it w'guld involve 
the proposition, " that whenever a 
man has no other way he may go 
over his neighbour’s dose,” which 
is certainly not law-.] 

(o') 2 C. & M. 2(i6. Vide cases 
there cited. 
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away his tithes, had no right, except by express grant 
or prescription, to prevent the occupier from making 
such alterations as were advantageous to his land, 
though the accustomed road was thereby stopped up, 
provided such alterations were made bond fide, and not 
with any vexatious intention towards the tithe-owner. 

Lord Lyndliurst , C. B., said — cf In this case there 
was no evidence to establish a right of way by prescrip- 
tion or grant; and there is no evidence to show that the 
farmer ever carried his nine-tenths by the way claimed. 
The tithe-owner has a right to the same road as the 
farmer uses to carry his nine-tenths ; and it appears to 
me, that if the farmer, acting completely bond fide , alters 
the line of road to his farm, he has a right to do so, and 
the parson must use the substituted road, and has no 
remedy except under a prescription or grant. If there 
were such a right as is here claimed by the plaintiff, it 
would prevent the farmer from altering the road in the 
slightest degree, and it is not pretended that he may not 
make a slight deviation. Now here, there w T as no evi- 
dence that the fanner ever did use the w r ay for the pur- 
pose of carrying away his nine-tenths; and the evidence 
of user by the parson is limited to two or three instances. 
It does not appear to me that there was any thing to 
prevent the defendant acting bona fide from setting out 
another way for the convenient management of the farm. 
Here the defendant bond fide stopped up the old way 
and set ojit another : and the plaintiff lias, therefore, no 
right to use the old way. The action, therefore, cannot 
be sustained.” 

13ayley> B . — “ This action is founded on the supposi- 
tion that the plaintiff has a right of way, in the use of 
which ho has been obstructed. There is no doubt that 
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a titlie-owner has a right to use the way from time to Presumed 
time used by the occupier for the purpose of carrying off r fsenration. 
his nine-tenths. Originally, I should say, that the par- j amcl y 
son’s right was to follow the farmer’s road to his home- 
stead, and thence to get to the road towards the parson- 
age. He may have a further right; and it is suggested 
that he has the right to use all the roads used for the 
cultivation of the farm. 1 will not say that he has it 
not, but that right results from the farmer’s conduct and 
management of the farm, and is co-ex tensive with the 
usage for the purposes of cultivation, and docs not put [ 83 ] 

an end to the farmer’s right to stop up the road. There 
may be a right by grant, or by prescription which pre- 
supposes a grant by the owner of the inheritance* to 
which the owner or occupier cannot act in opposition ; 
hut if no such right exists, it seems to me that the titlic- 
owner is not entitled to use a way, merely because it 
is most convenient to himself, or because the occupier, 
for his own convenience, has sometimes used it. JTerc, 
there was no evidence to establish such claim of right. 

The manner in which the way was used by the land- 
owner furnished no evidence, as it appeared that the 
o] Killing had been made for purposes of Iris own, and 
that his tenant had been in the habit of driving liis 
cattle that way into the road, and three or four times the 
tithe-owner used it ; which might be either because he 
had leave to use it., or because it was one of the roads 
used by the fanner. The only question then for us to 
consider is — whether, in point of law, the circumstance 
of the way having been used by the farmer a consider- 
able time, gives the tithe-owner a right to keep it open. 

I am of opinion that it does not.” 

In the cases already cited the expression frequently All easements 

G. L 
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[ 84 ] 


occurs, that ways of convenience are extinguished by 
unity of possession, but ways of necessity are not. It 
appears, however, to be more correct, as well as more 
in accordance with the general principles of the law of 
casements, as recognized both by the English and Civil 
law, to consider all casements, whether of convenience 
or necessity, as extinguished by unity; but that, upon 
any subsequent severance, casements which, previous iio 
such unity, were easements of necessity, arc impliedly 
granted anew in the same manner that any other ease- 
ment which would be held by law to pass as incident to 
the grant. 

Had there been a unity from time immemorial, the 
law would clearly imply a right of way as incident to 
a grant, if there existed no other means of such grant 
taking effect. Why, then, should this anomaly of non- 
cxtinguisluncnt be held to be law, when the same result 
can be obtained from the ordinary principles regulating 
other easements of the same class ? 

In none of the numerous cases, in which the question 
of extinguishment has been discussed, has it been laid 
down that the same right revived upon the severance of 
the tenements which existed previous to the unity. The 
utmost extent to 'which the judges go, is to say that a 
right of way revives, because the new grant would other- 
wise be inoperative. Where a party died seised of 
certain lands and a mill, which descended to his two 
daughters as coparceners, it was held that an agreement 
by parol between them, on making partition, that a way 
should be used to the mill as during the lifetime of their 
father, was binding on tl tern (/). Urooke, in his Abridg- 


(/) 21 Eihv. 3, 2; S. C. 21 Ass. pi. 1. 
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mcnt (<i\ says, “ The way is revived ; tamen videtur that Presumed 
it is a new way (nouvol chimme). reservation. 

It is clearly settled, on all the authorities, that, during AH casements 
the unity , no way or easement can exist in the land (A). 

The Language of Best, C. J., in Holmes v. Goring (i), Holmes v. 
fully supports the doctrine above stated, that all ways Gorin 9' 
are extinguished by unity of ownership : and that ways 
of necessity are in reality new easements incident to the 
grant or reservation. “ If I have four fields, and grant 
away two of them, over which I have been accustomed 
to pass, the law will presume that 1 reserve a right of [ 85 ] 

way to those which I retain. 15ut wliat right? The 
same as existed before ? No; the old right is extin- 
guished, and the new way arises out of the necessity of 
the thing. It lias been argued that the new grant ope- 
rates as a prevention of the extinguishment of the old 
right of way, but there is not a single case which bears 
out that proposition, or which does not imply the con- 
trary. J3y the grant a new way is created, and that 
way is limited by necessity.” 

Serjeant Williams {It) says, “Where a man, having 
a close surrounded by his own land, grants the close to 
another, the grantee shall have a way to the close over 
the grantor’s land, as incident to the grant. What way 
is it the grantee shall have? Not the old, but a new 
way, limited by the necessity.” In Clark v. Cogge {[) 
the court says, that “ although the grantor in such a 
case reserve not a way, it shall be reserved foi* him by 
law ; that is, not the old way, but a new way of necessity, 

(, g ) Tit. Extinguishment, pi. 15. (Ji) 1 Wins. Sanml, 323, n.; 1 

(A) Morris v. JEdgington , 3 Notes to Saund. 370. 

Taunt. 24. (1) Cro. Jac. 170. 

(i) 2 Bing. 83. 
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Presumed if lie hath not any Other way.” Ill Jorden V. At- 
reservation, wood (w?), Pophatn , G. J., says, <f If & man lias three 
All easements fields adjoining, and mates a feoffment of the middle 
extinguished fold, the fcoflee shall have a way (not the way) to this 
through the other close.” 

[With regard to tlic direction of the way of necessity, 
it was held in Packer v. IVehted («), that “ defendant 
(who claimed a way of necessity by implied reservation 
upon a grant by him) poet premier im convenient 
chimin sans le gree del plaintiff, et ley poet puis adjudg 
si eco soit convenient et sufficient vel pluis on nemy 
and this accords with the decision of the Court of 
Exchequer in Pinning ton v. Gallund (o), where it is 
laid down that the way would be “ the most direct 
and convenient one.” So that the grantee of the way 
would be allowed to take liis way, only subject to the 
restriction that it should be the most direct and con- 
venient one. 

In 2 Rolle, Ab. Grauut, Z. 17, it is laid down, “ Fcffor 
assignors! lo chimin lou il poet melius coo spare.” 

This is not inconsistent with the other authorities, 
being merely to the effect that upon the severance the 
grantor may assign a way if lie chooses. If lie does 
not, then the grantee, i. e. the grantee of the way, may 
select it. 

Further, when once the way is ascertained it can not 
be altered, Pear son v. Spencer ( p ). 

In tlio last case it seems to have been held, that where 
the severance creating the necessity took place by will, 
and during the testator’s lifetime and at his death the 

(m) Owen, J2L. (o) 9 Exch. 1. 

(&) 2 Sid. 111. already cited by (p) 1 B. & S. 571; affirmed 3 
the learned author. B. & S. 761. 
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premises were m the hands of a tenant, and there was Presumed 
.. - -i-i*! grant and 

an existing way by WlllCll the tenant used and enjoyed reservation, 
them, the will must be considered as granting the use ^11 easements 
of that way, altl lough it extended over a part of the ed 

dominant tenement, which might have been avoided by 
making a gap in a fence. 

The court appears to have been of opinion to recon- 
cile the passages in Siderfin and Itolle, upon the ground 
that the way may be assigned in the first instance in all 
cases by the person whose grant gives rise lo the neces- 
sity, and in .Packer v. Welsted it was under the grant 
of the defendant, who retained a land-locked tenement, 
that the necessity arose. 

The rule that a grantor of land to which there is no 
access, except over other land of his, may in the first’ 
instance and once for all assign a reasonable way, would 
be intelligible enough, because the law only allows any 
way in such case because there is no other, and it might 
reasonably be held not to operate if the owner, at the 
time of the grant, sets out a convenient way, whereas 
in the case where the wav arises by implied reservation, 
z. e . in cases where the grantor retains the land-locked 
tenement, it would be contrary to this reason to deprive 
the owner of the land, over which the way of necessity 
is claimed, of a similar privilege. 1 1 may be argued that 
the authorities are not to be reconciled by the coin- 
cidence pointed out in Pearson v. Spencer , that in both 
an opportunity of setting out the way was allowed to the 
person under whose grant the way was created ; the way 
in one being by implied grant, in the other by implied 
reservation ; but upon the ground that the power which 
tli$ owner of the way, whether by giant or reservation, 
has to choose a convenient way, is subject to this, that 
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Presumed the owner of the land over which it is claimed may, if 
reservation, he does so at once and once for all, set out any conve- 
All easements . ^ient way. 

by t mfity aheCl / ^hc P 0 * 11 * ]S one which is not likely to arise often, the 
question general ly being whether any way exists, and not 
as to the direction of it ; but whatever may be decided it 
is supposed that the rule in Rolle would, if supported, 
not be acted on to the extent of its terms, and that if 
the grantor can assign he must assign a reasonable way 
and not “ lou il poet melius ceo spare.”] 
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CHAPTER V. 

TITLE TO EASEMENTS BY PRESCRIPTION. 


PRESCRIPTION may be defined to be — A title ac- Definition of 
quired by possession had during the time and in the llcscniltlon ' 
manner fixed by law. “ Presen ptio cst titulus ex usu 
et tempore substantiam capiens ab authoritatc legis” (a). 

After the lapse of the requisite period the law adds the 
rights of property to that which before was possession 
only (6). 

“ Things corporeal can alone he susceptible of pos- Possession, 
session (c) — things incorporeal, that is to say, those 
‘ qua: in jure consist unt j and not in fact susceptible of 
possession, strictly and properly so called ; but they are 
susceptible of a quasi possession, 6 jura non possidentur 
sed quasi j)ossidentur y This quasi possession consists 
in the enjoyment of the right by him to whom it 
belongs. Tims, 1 am considered to have the quasi 
possession of a right, of servitude when I do, on the 
neighbouring heritage, in the sight and with the know- 
ledge of the proprietor of that heritage, those acts which 
my right of servitude entitles me to do. This quasi 


(a) Co. Lit. 113, b. prevails in Jersey. We profess to 

(&) Usucapioest adjcitiodomi- act on the same principles.” Per 

nii per continuationcm possessions Lord W ynford in the Privy Coun- 

temporis lege definiti. — L. 3, if. do nil, 1 Knapp, til), 

usurp. “ The Roman law relative ( 0 ) Possideriautcm possunt quae 
to prescription has been adopted sunt corporal i a. — L. 3, If. de acq. 
into the law of Normandy, which poss. 
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[ 87 ] 

LegAl posses- 
sion. 


Possession 
must be unin- 
terrupted. 


possession is susceptible of the same qualities and defects 
as possession properly so called” (if). 

To constitute a legal possession there must be not 
only a corporeal detention, or that quasi detention 
which, according to the* nature of the right, is equiva- 
lent to it, but there must be also the intention to act as 
owner (tf). 

Thus, no legal possession is acquired by a man walk- 
ing across the land of his friend (f), or using a private 
way, thinking it to be a public one (<7); or unless lie 
would do tbc act in defiance of opposition (A). 

From the very definition of Proscription, lyi enjoy- 
ment, in order to confer a title, must have been unin- 
terrupted both as to the manner and during the time 
required by law- It is not to be understood by this 
expression that the enjoy men t of an easement must 
necessarily be uninlennittent ; although, in a great 
variety of cases, it would obviously be so ; as in the 
case of windows, or rights 1o water, lu those oaser 
ments which require the repeated acts of man for their 
enjoyment, as rights of way(*), it would appear to be 


(r?) Potliier, tom. 4, p. 580.— 
Traite de In Loi Chile lfrmifnise. 

( e ) A pi.se in mr possessionem cor- 
pora et animo, net pie per se aniino 
nut per sc corpora. — L. !i, § 1, do 
ncq. vcl amit. poss. 

(/) Qui jure familiaritatis amici 
funduru inured i tur non vidrtur 
possiderc, quia non co aniino iu- 
grcssns cst lit jiossidcat, licet cor- 
porc in fundo sit. — 1j. 41. Ibid. 

(g) Scrvitute nsus non videtnr, 
nisi is qui suo jure uli se crcdidit ; 
idcoque si quis pro via publicii vcl 
pro altcrius scrvitute umis sit, nee 


intmlietuin ncc actio utilitcr com- 
petit. — L. 25, ft', quern serv. limit. 

(//) Si per fund urn tuurn nee vi 
ncc clam ue n prccario coimnctivit 
aliquis, non muicu tunquarn id suo 
jure fi.Cv.-rct, sail, si prohiberctur, 
non fiK-tiinivS ; inutile cst ei inter- 
dictum de itinere uctnquc ; mun 
ut hoc interdict uni competftt jus 
fnndi possedisse oportet.— L. 7,ff. 
de itinere uctuqnc privato. [See 
the judgment in Dyoe y. Lady 
James Jf/ty , 1 Macquccn, S. A. at 
page 001 of the report.] 

(i) Keino enim tam perpetuo 
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sufficient if the user is of such a nature, and takes place 
at such intervals, as to afford an indication to the owner 
of the servient tenement that a right is claimed against 
him — an indication that would not be afforded by a 
mere accidental or occasional exercise (A). 

The continuity of enjoyment may bo broken either 
by the cessation to use, or by the enjoyment not being 
liad in the proper manner. 

“ An enjoyment of an casement for one week,” said 
Baron Parke, in the Monmouthshire Canal Company v. 
Ilarford(l), “and a cessation to enjoy it during the 
next week, and so on alternately, would confer no 
right 


tain contimiit(T ire potest, nf nullo 
dioi in. 1 ] i to posscssio cjuH intcrprl- 
lari virientur. — L. 1 1, IT. dc serv. 

(/■) Per Curiam in liarltrtt v. 

U I?. & C. U21. 

(/) i c. M. & it. r.:n. 

[(«/) ThK fines not menu a ces- 
sation in l ho actual umt, as, fur 
instance. In’ leiiMMi of Ihe claimant, 
hav ing no occasion to use I lie ease- 
ment ^othei wise. a right. to n. way 
or other lion-continuous easement 
rculd not he acquired); it means a 
cessation in the user as of right, 
ns in the ca^e cited in the text, 
wliere the asking of pmnivyion 
during the period, by admitting 
that the person asking had no right 
ut that time, interrupted the con- 
tinuity of the enjoyment as of 
right. The passage cited in the 
text has reference to the provisions 
of Lord Tcnterdcn’s Act; in order 
to make out a right under which, 
it has been hold, that there must 
be a continuous enjoyment of the 
right claimed, as an easement 


(Onlry v. Gardiner, 4 M. & W. 
4 !)!>), and as of right , for the en- 
tire peri 'd proscribed hy the sta- 
tute; so that, if there has been n 
breach in the continuity of the 
enjoyment “as of right” us in tho 
Monmouthshire Canal ('em pang 
v. Harford , or “ as an casement 
as where a unity of possession 
occurs at. any time during tho 
period ( On/rg v. Gardiner'), then, 
although I lie actual user con tin ncs, 
the continuous user ”ns of right’* 
in the firs l ease, and as "an case- 
ment.” in the second, has been 
broken, and the case can not he 
made out under the statute; but 
in a claim hy prescription at tho 
common law, an instance of unity 
of possession without also unity of 
ownership would not prevent its 
establishment; and an instance of 
asking permission, thongli almost 
cot i elusive evidence against the 
existence of a right, might possibly 
be explained, and would not be 
necessarily fatal to the claim by 


88 ] 
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So, where the enjoyment has been had under per- 
mission asked from time to time, which upon each 
occasion, amounts to an admission that the asker had 
then no right. Indeed the very mode in which this en- 
joyment, under constantly renewed permission, operates 
in defeating the previous user, is, that it breaks the 
continuity of the enjoyment (w); and it is expressly 
laid down by the Court of' King’s Bench, in their 
judgment in the case of Tickle v. Brown (o), that the 
breaking of the continuity is inconsistent with the 
enjoyment during the periods of either twenty or forty 
years, and that for that reason evidence of the breaking 
of such continuity is admissible on a traverse of the 
enjoyment (p). 

The interruption here spoken of is that arising from 
the act of the party claiming the right. The interrup- 
tion of a right claimed under the statute by any act of 
the servient owner will be considered hereafter (y). 


prescription. 11 If a man Ijuvo 
common by prescription, unity of 
possession of as high and per- 
durable* an estate is nn interrup- 
tion of the right;” Co. Lit, 114b; 
see ante, p. IT, note (c) ; ami it is 
in the same sense that “ unity of 
possession” is used by Lord 31 a ns- 
Jfcld in Morris v. IMgington , 3 
Taunt, p. 30, where lie speaks of 
a right of way or common extin- 
guished by “ unity of possession,” 
i . e. unity ct ownership; but, under 
Lord Tcntcrden’s Act, mere unity 
of actual possession, occurring at 
any time during the period, is 
sufficient to prevent a claim from 
being established under the act, 
even though the alleged dominant 
and servient tenements be held 


under different landlords. The 
dictum of Martin , , B.,in Win ship 
v. Hudspeth, 10 Exch. p. 8, that 
a claim by immemorial prescrip- 
tion at the common law would he 
defeated by proof of unity of pos- 
session at any time, must not ho 
taken as applying to Piero unity of 
possession without unity of owner- 
ship also, which did exist in the 
case itself.] 

(n) l C. M. & 11. C31, per Lord 
Lynd hurst. 

1/0 4 A. & E. 383; Beesley v. 
Clark, 2 Bing. N. C. 70 5. 

l(p) Sco the cases cited, post, 
on Lord Tcntcrden’s Act, acc.] 

(q) Tost — Qualities of Enjoy- 
ment; [and see the noto on Sect. 4, 
post.] 
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The mode of acquiring a title to an easement by pre- 
scription may be considered with respect — 

1st. — To the length of time during which the enjoy- 
ment must continue. 

2nd. — To the persons against and by whom the enjoy- 
ment must be had. 

3rd. — To the qualities of that enjoyment. 


Sect. 1 . — The Length of Time during which the 
Enjoyment must be had . 

By the common law an enjoyment to confer a title to 
an casement must have continued during a period co- 
extensive with the memory of man ; or, in legal phrase, 
“ during time whereof the memory of man runneth not 
to the contrary.” To this expression a definite meaning 
was originally attached, as comprising the period elapsed 
since the year 1189. “ Now, 'time of memory,’” says 

lllackstone, “ has long ago been used and ascertained 
“by the law to commence from the reign of Itichard 
“the First” (r) — a period adopted by analogy to the 
stal. 3 Edw. 1, o. 29, which fixed that as the date for 
alleging seisin in a real action. When the shorter time 
of sixty years was fixed for a writ of right, and fifty 
years for a possessory action by 38 lien. 8, it has been 
said that a similar extension of the statute was not made 
by the courts of law, and that the time of prescription 
for incorporeal rights remained as before (s'/. It is 
difficult to see upon what ground this distinction could 
have been made, as the enacting words of the two 
statutes arc almost identical in expression, and the 
(r) 2 & 3 Will. 4, c. 71, s. 1. 

(*) 1st Report o£ Real Property Commissioners, p 51. 


[ 89 ] 


Before the 

Prescription 

Act. 
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Before the 
Prescription 
Act. 

T"wn 


latter lias been considered only as an addition to the 
former, restricting the period of. prescription to sixty 
years before the action brought, and making no other 
alteration. 

The extreme difficulty of giving proof of enjoyment 
for so long a period was lessened by its being held that 
evidence of enjoyment during a shorter time raised a 
presumption that, such enjoyment had existed for the 
necessary period (f) — where, however, the actual origin 
of the enjoyment was shown to have been of more 
recent date than tlic time of prescription, the right in 
earlier cases was lie Ul to be defeated. 

Thus, in Bury v. Pop<\u\ “ It was agreed by all the 
justices, that if two men be owners of two parcels of 
land adjoining, and one of them doth build a house 
upon his land, and makes windows and lights looking 
into the other’s lands, and this house arid the lights 
have continued by the space of thirty or forty years ; 
yet the other may upon his own land and soil lawfully 
erect a house or other tiling against the said lights and 
windows, and the other can have no action, for it was 
his folly to build his house so near to the other’s laud, — 
and it was adjudged accordingly.” 

This doctrine appears to have been held down to tlic 
passing of the Statute of Limitations, 2 1 «lac. 1, c. 16. 

The period of tlic first year of Richard I. was adopted 
as tlic commencement of legal memory by an equitable 
extension of the statute, which fixed that as the period 
in which the demandant in a writ of right must have 
alleged seisin. 

“ Rut when, by the Statute of Limitations, 3 Edw. 1, 

( t ) Jenkins v. Harvey , 1 Cr. M. 8c It. 894. 

(w) Cro. Eliz. 118. 
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c. 39, the seisin in a writ of right was limited to the Before the 
time of Richard I., so that none could count of an older lrC Act^ 011 
seisin, this writ being the highest writ; it was taken to 
be also within the equity of the statute, that though a 
man might prove the contrary of a thing of which pre- 
scription was made, still this should not destroy the 
prescription, if the proof were of a thing beyond the 
time of limitation. For it w r as reasonable that the 
inquiry in a prescription should be limited as well as in 
a writ of right, being lower than that, for it was very 
hard to put juries to inquire of things so old”(.r). 

F ol lowing out this doctrine, the courts, upon the 
fixing of a shorter period of limitation in possessory 
actions, ought to have diminished the length of enjoy- 
ment, from which a prescriptive right might be inferred, 
in all like actions to the period of twenty years, fixed 
by statute 21 Jac. 1. 

The opinion of Mr. Serjeant Williams, supported by 
high authority, appears to have been — Ca That an action 
on the rase, being a possessory action, was considered 
by the courts to be in the nature of an ejectment; and 
as no one can recover in ejectment, unless he or those 
under whom he claims have been in possession within 
twenty years, or rather as an adverse uninterrupted 
possession by another for twenty years is a bar to an 
ejectment., so an uninterrupted possession of an case- 
ment for the same time is considered as a bar to an 
action on the case, which has for its object, in common 
with an ejectment, the object of the possession, or at 
least the dispossessing the defendant of it.” — "From the 
case of Ilolcroft v. Heel it seems necessarily to follow, [ 92 ] 

that where a person has used and enjoyed an easement 
(a?) 2 Boll. Abr, tit. Prescription, 2G9, pi. 14. 
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Before the for twenty years and upwards, though it was a wrongful 
^ re Act U ° n use at first, he thereby gains such a right, that if he be 
disturbed in the enjoyment of it, he may maintain an 
action on the case for a disturbance ; and it is no answer 
to show that the plaintiff originally obtained the use and 
possession of it by usurpation and wrong ”(y). 

There appears, therefore, some reason to doubt the 
correctness of the generally received opinion, that the 
equitable analogy above mentioned was not extended 
to the more recent statutes, 32 lien. 8, and 21 Jac. 1, 
as well as to the earlier statute of Edw. 1. The only 
direct authority against this extension appears to be the 
opinion of Sir R. Ilrooke, as given in his reading on the 
statute of 32 lien. 8, which is not stated to be founded 
on any decided case, while it is expressly laid down in 
Brooke’s Abridgment, that 32 Tien. 8 "entirely repealed 
the ancient statute of limitations, and that it extended 
equally with the former statutes to copyholds as well as 
to freeholds ; for the new statute is, that a man shall 
not make prescription, title, or claim, &c. ; and those 
who claim by copy make prescription, title, and claim, 
&e. ; also the plaints are in nature and form of a writ of 
our lord the king at common law', &c. ; and those writs 
which have been brought at common law are ruled by 
the new limitation, and therefore the plaints of copyhold 
shall be of the same nature and form” (z). 

In the case of Bury v. Pope, above cited, which was 
decidedviduring the period which intervened between the 
[ 93 ] passing of the tw r o statutes of Hen. 8 and Jac. 1, suffi- 

cient time had not elapsed to confer a title by the former 

(y) 2 Wins. Sauud. 175 (n.); Best on Presumptions, p. 103, 
2 Notes to Saund. 503. [Sec note (wi).] 

(z) Tit. Limitations, pi. 2. 
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statute, even supposing tlic equitable analogy to have 
existed. Whitt on v. Crompton (a), which appears to be 
the only case decided expressly upon the statute of 32 
Hen. 8, and which is at the most but a doubtful 
authority, turned upon the point that a formedon , 
having been given since the passing of the statute of 
Westminster, was not within the 32 Hen. 8, which was 
but a mere continuation of it; and ultimately the case 
appears to have been compromised. 

The opinion of Mr. Serjeant "Williams is in accord- 
ance with the expression of Lord Mansfield , “ That an 
incorporeal right, Avliich, if existing, must be in constant 
use, ought to be decided by analogy to the Statute of 
Limitations’’^). 

“ The several statutes of limitations,” said Abbott , 
O. J., “ being nil in pari materia , ought to receive a 
uniform construction, notwithstanding any slight varia- 
tion of phrase, the object and intention being the 
same ” (r). 

The view of Serjeant "Williams, above cited, is how- 
ever at variance with the generally received opinions 
upon this subject; but, although the courts refused in 
form to shorten the time of legal memory by analogy 
to the late* statutes of limitation, they obviated the 
inconvenience which must have arisen from allowing 
long enjoyment to be defeated by showing that it had 
not had a uniform existence during the whole period 
required, by introducing a new kind of title -by pre- 
sumption of a grant made and lost in modern times ( d ). 

(a) 3 Dyer, 278 a. las, C. J. 

ib) 2 Evans’ Puthier, 136. (d) The introduction of this 

(fl) Murray v. JJJ. /. Company, doctrine was attempted by a mo- 
5 B. & A. 215; see also To Ison v. dern civilian. Laudcnsis, says 
Kaye , 6 B. Moore, 558, per Dal- Merlin, p. 82, alleges that though 


Before the 
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Before the And on this ground, although it appeared that a right 
Pr T t ptlon of way had been extinguished by unity of possession (<?), 
Modern lost” or even ^y an act parliament (/), it lias been held that 
6 rdnt * a title might be obtained by an enjoyment for twenty 
years. 

a prescription is not admissible in 'with the rule that a man cannot 

support of n discontinuous servi- prescribe against a statute (Co. 

tndc, usage will raise an inference Lit. 115 a), a rule which holds 

of an actual grant, the existence good in the' case of easements, 

of which is to be deduced fiom The object of the statutory pro- 
file patience of the adversary. vision (an inclosure act) in the 

“ C’est bicn la,” says Merlin, “ ap- case referred to was simply to be- 

prendre aux plaideurs ct aux prac- nefit the owners of allotted lands, 

ticiens des chicanes dont ils no by exempting them from the bnr- 
sont quo trop cnclins a prbfitcr.” then of existing rights of way, but 
(e) Kcymer v. Summer*, cited not to injure the allottees by re- 
in Read v. JJrooJimau, 5 T. K. striding the power of each allottee 
157; Bull. N. 1*. 74. to dispose of or burthen his own 

(/) C 'ampbellv. in£ww 1 3E;ist. land as lie might think proper; 

*20 4; sec also Mayor of Hull v. and there was nothing in the 

Horner , Cowp. 102; Hid rid ye v. stututo prohibiting Lhe creation of 

Fnott, Ibid. 214 ; Lady Dart - new lights. And see Race v. 

month v. Roberts , 10 East, 331; Ward, 7 E. & 11. 384. But where 
Ilolcroft v. Heel , 1 Bos. & Bui. the acts of user relied upon are 

400; Livett v. Wilson , 3 Uirig. contrary to some statutory pro- 

115; Doc d. Fenwick v. Reed, 5 vision, so that an actual grant of 

B. & A. 232; Codling v. Johnson, the right which is sought to ho 

0 11. & C. 033. established by user would be void, 

[The case of Campbell v. Wil- and it cannot possibly be referred 

son, above referred to, in which it to any legal origin, the common 

was held that the enjoyment of a law rule prevails, and uo right is 

way for twenty yeurs was suflicient acquired. Rockdale Canal Com - 

evidence from which to presume a pan y v. Radeltffo, 18 Q. B. 287. 

grant or other lawful origin of a In the case of Mill v. Commis - 

right of way, though an act of pnr- sioner in charge of the Nero 

liament bed, prior to that enjoy- Forest, 18 C. B. GO, a right of 

iuent, extinguished a like right common over the lands of the 

over the same land, so that the crown in the New Borest was 

twenty years’ enjoyment was in claimed in respect of a piece of 

fact had by reason of the neglect. land which had formerly been part 

of the owner of the servient tenc- of the waste of the claimant's 

ment to avail himself of the pro- manor, but which had been in- 

visions of the act, is not at variance closed in the year 1810, and after- 
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In a recent case, where windows were shown to ha ve Before the 

existed twenty years, it was held, that proof that they 
did not exist twenty-two years before the obstruction Modem lost 4 
was insufficient to defeat an action (g). grant. 

This was in reality prescription shortened in analogy 
to the limitation of the 21 Jac. 1, and introduced into 
the law under a new name, for “ the law allows pre- 
scription only in supply of the loss of a grant; and 
therefore every prescription presupposes a grant to have 
existed '’(h). 

The introduction of this doctrine was attended with 
considerable opposition ; and it was contended, that to 
sustain a claim founded upon such a lost grant, the jury 

wards occupied as a farm. The evidence of the existence of such 

court held that the user of turning u right in the claimant’s prede- 

eattlo from this farm on to the castors, and that the user was not, 

crown lands from the time of the therefore, necessarily illegal under 

hiclosure down to the time of the the statute. This point, however, 

claim, conferred no right, by reason did not arise, as the claimant did 

that a statute, '.) & 10 Will, il, c. not satisfy the commissioners who 
s. 10, prohibits the creation of found the farts of the ease that 

any such right in the New Torest. any right did exist before 1810, 

It. may occur to the reader that the so that the possibility rf a legal 

Claimant’s predecessors may pos- origin for the right claimed was 

wbly have had, before the pumny excluded. 

if the statute lari referral to, a The judgments in Codling 
right, in respect of the waste lands Johnson and The Earl ofSefton v. 

of the manor, of turning cattle on Court arc both authorities that the 

to Hie common lands of the crown mere fact of the tenement in respect 

(in accordance with what was said of which a claim by prescription 

by Bay ley, J., in The Earl of at common law is set up, being 

Sefton v. Court , 5 B. & C. 021, . shown not to have formerly existed 
that a lord of a manor may have in the same state, is not conclusive 

a right of turning on cattle on a against, the claim.] 

common, in respect, not only of (g) Penwarden v. Citing, Moo. 
his cultivated lands hut also of his & Mai. 400. 

waste lands), and that the user (Ji) 2 Black. Com. 2C5, citing 
subsequent to the inclosure was Potter v. North , 1 Ventris, 387. 

G. 


31 



162 


TITLE TO EASEMENTS 


Before the 
t Prescription 
Act. 

Modern lost 
grant. 


[' ] 


must actually believe in its existence, as, at all events, 
they must find it as a fact, though they did not believe 

it (*)■ 

The practical distinction was, that where the claim 
was by prescription, the length of enjoyment constituted 
a title ; where, on the other hand, the right was claimed 
by “lost grant,” the long enjoyment afforded but a pre- 
sumption of title ; and whether such presumption 'was 
conclusive for the purpose for which it was adduced, 
was a point open to a certain degree of doubt. 

Though the evidence of enjoyment, which has been 
already adverted to, was in theory presumptive evidence 
only of prescription, yet it was in practice and effect 
conclusive (A); and it is apprehended, that if a jury lmd 
disregarded the recommendation of a judge, “that such 
cvidcficc warranted the presumption of a grant,” the 
court Mould have directed a new trial to ties quotics(t). 

Hut, although this principle was clearly recognized in 
numerous decisions, yet doubts and difficulties still arose 
from the vague and uncertain language frequently made 
use of by judges in leaving these questions to the jury — 
enjoyment being sometimes treated as affording a con- 
clusive presumption — whilst at others such user was only 
considered to be “cogent evidence” of prescription (m), 
the presumption of which judges weie in the habit of 
recommending juries to adopt. 

“ Ij lias not unfrequently happened,” says a modern 
writer, “ that the same presumption has been spoken of 
by some judges as a rule of law, whilst by others it has 

(i) 2 Evans' Pothicr, 13G. kins v. Harvey , 1 C. M. & It. 893. 

( k ) See per Parke, B., in JJright (m) Hex v. Jolliffe , 2 B. & C. 
v. Walker , 1 C. M. & R. 217. fit. [See Best on Presumptions, 

(l) See per A Iderson , B., in Jen - p. 103.] 
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been treated merely as fit to be recommended to a jury, 
or as one which a jury might properly make”(n). 

This mode of carrying out the policy of the law, by 
the intervention of a jury, has been strongly objected to. 
A distinguished writer has observed : — 

“ The practice of requiring juries in any case to be 
mere passive instruments in finding facts upon their 
oaths, in the existence of which the court itself did not 
believe, although now established, is of singular origin. 
The effect is indirectly to establish an artificial presump- 
tion, which, for w T :int either of inclination or authority, 
could not be established and applied directly. It seems 
very difficult to say why such presumptions should not 
at once have been established as mere presumptions of 
law, to be applied to the facts by the courts, without 
the aid of a jury. That course would certainly have 
been more simple ; and an)' objection as to the want of 
authority would apply witli equal, if not superior, force 
to the establishing such presumptions indirectly through 
the medium of a jury ”(«). 

fc Notwithstanding the admission of the presump- 
tions,” says the same learned author, u which appear 
now” to be established and necessary rules of law, this 
branch of jurisprudence cannot but be considered as 
imperfect and inartificial, more especially if it be con- 
trasted with the laboured distinctions of the Roman 
law upon the same subject. The presumption. being 
one of law, arising out of the fact of continued and 
adverse possession unrebutted, ought, as a rule of law, 
to be applied whenever the facts to which it is ap- 
plicable arise ; and yet, unless the jury strain their 


Before the 
Prescription 
Act*. 

Modern lost 
grant. 


00 1 PliiUipps & Arnold on ( 0 ) 2 Stark, on Evid. 2nd edit. 
Evidence, 10th edit. 470. 675, 

M 2 
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Before the 
Prescription 
Act. 

Modem lost 
grant. 

[ 97 ] 


The Prescrip- 
tion Act, 


consciences so far as to find a grant, in the actual 
existence of which the court itself may not believe, the 
rule of law is inapplicable ; in other words, the rule is 
useless, unless the jury, upon the recommendation of 
the court, find a fact, which, in all human possibility, 
never existed, and which is perfectly unconnected with 
the real merits of the ease ; surely, so heavy a tax upon 
the consciences and good sense of juries, which they 
arc called on to incur for the sake of administering sub- 
stantial justice, ought to be. removed by the assistance 
of the legislature”^). 

The stat. 2 & 3 AY ill. 4, c. 71 (commonly called the 
Prescription Act), “ was intended,” said Baron Parke, 
iC to accomplish this object, by shortening in clfect the 
period of prescription, and making that possession a bar 
or title of itself, which was so before only by Ihe inter- 
vention of a jury” (y). 

This act, however, contains enactments much more 


extensive than would be necessary for the. attainment of 
this object merely; and it certainly is to be lamented 
that its provisions were not more carefully framed, and 
that a more comprehensive view was not taken of the 
w r liole of this most important branch of our law. It 
deserves to share, in common with too many of our 
statutes, in the reproach, that it is couched in terms so 
obscure, and that many of the clauses arc so carelessly 
drawl}, that it is extremely difficult to understand what 
was the intention of the legislature. 

The statute has It is of the utmost importance to ascertain what the 

the Common 011 ^ aw rea % waR ll P on the subject of titles by proscription 
at the time of passing the recent statute, as the statute. 


(p) 2 Stark, on Evid. 2nd edit. (?) Bright v. Walker, 1 Cr M. 
009, & Ros. 217. 
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although it lias given some increased facilities to a 
party claiming an easement, lias not superseded the [ 98 

common Jaw, but allowed him an election, to proceed 
cither under the statute or according to the common 
law, or both. 

Nor is the title by lost grant put an end to by the 
statute any more than that the title by prescription is 
abrogated by it ;* indeed, as far as the preamble may be 
permitted to afford an indication of the objects of the 
statute, it would seem that the principal motive for 
passing the statute was in order to obviate the difficulty 
which arose from showing the actual commencement of 
an enjoyment within the time of legal memory. 

'Flic statute (2 & Will. 4, e. 71) is as follows : — “An Preamble. 
Act for shortening the Time of Prescription in certain 


* 11 The statute only applies where you want to stand upon thirty 
years* user; Imt here, where the tit le is one of 200 or dt)0 years, 
that statute is not needed, and the title can he rested on the original 
light before the passing of the ‘■tniutc.” ( II nr rick y. Queen's Col- 
it l, , fhford , \j. U ,fi Ch. 728.) In Jjnhjmnu, v. (5 rave (L. It., (» Ch. 
7 04, n.), Stuart^ V.-C., held that (he statute did not apply to ancient 
lights, which hud become ancient lights by prescription anterior to the 
passing or the statute. In Ay ns ley v. Glover (L. li., 10 Ch. 283), the 
plaintiff, whose windows had existed from before 1808, was held to 
have a title independently of the statute, J tellish, L. .T., saying: 
<l The statute lias not taken away any of the modes of claiming ease- 
ments which existed before the statute. Indeed, us it requires the 
twenty years, the enjoyment during which confers a right, to bf twenty 
years next immediately before some suit or action is brought with respect 
to tho easement, there would be a variety of valuable easements which 
would be altogether destroyed if a plaintiff w:is not entitled to resort to 
the proof which he could have resorted to before the act passed.” 
Although in these eases a prescriptive right was acquired beforo tho 
statute, it appears from the observations of Mellish , L. J ., in the last ease, 
that a legal grant may be presumed by a twenty years* continuous user 
since the statute. 
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2*3 Will. 4, 
c. 71. 


Claims to right 
of common and 
other profits a 
prendre, not to 
he defeated 
after thirty 
years* enjoy- 
ment by show- 
ing [only] the 
commence- 
ment; 


99 ] 


cases . — Whereas the expression s Time immemorial, or 
time whereof the memory of man runneth not to the 
contrary/ is now by the law of England in many cases 
considered to include and denote the whole period of 
time from the reign of King Richard the First, whereby 
the title to matters that have been long enjoyed is some- 
times defeated by showing the commencement of such 
enjoyment, which is in many cases productive of incon- 
venience and injustice ; for remedy thereof be it enacted, 
That no claim which may be lawfully made at tlie com- 
mon law, by custom, prescription, or grant (/■), to any 
right of common or other profit (.s') or benefit to be taken 
and enjoyed (£) from or upon any land of our sovereign 
lord the King, li is, heirs or successors, or any land being 
parcel of the Duchy of Lancaster, or of the Duchy of 
Cornwall, or of any Ecclesiastical or lay person, or body 
corporate,* (except such matters and things as arc herein 
specially provided for, and except tithes, rent, and ser- 
vices,) shall, where such right, profit, or benefit shall have 
been actually taken and en joyed by any person claiming 
right thereto without interruption for the full period of 
thirty years, be defeated or destroyed by showing only(w) 


[(?•) The j udgment in Car [you v. 
Jsorcriny, 1 11. & N. 781, shows 
that tlic extent of the right claimed 
hy user is not material, if the rigli t 
could have been legally granted.] 
[(.v) Quaere, whether this ex- 
tends ttf an assignable right to 
hawk, hunt, fish and foul. See 


Wickham v Jlawltcr , 7 M. & AY. 
CP,.] 

[(0 The act only affects rights, 
net duties ; see Williams, J., in 
Peter v. Daniel , f> C. H. 073.] 
(?/) See Mill v. The Conunis- 
sioncr in charge of the ^Sew 
Forest , 18 C. 11. 60. 


* Tlic first section applies only to cases where one man claims hy 
custom, prescription or grant some profit or benefit to be taken or 
enjoyed from or upon the land of another, and has no application to a 
right claimed by a copyholder on his own tenement according to the 
custom of the manor. ( Ilanmer v. Chance , 11 Jur., N. S. 397; 34 
L. J., Ch. 413.) 
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that such right, profit, or benefit was first taken or en- 
joyed at any time prior to such period of thirty years, 
but nevertheless such claim may be defeated in any other 
way by which the same is now liable to be defeated ; and 
when such right, profit, or benefit shall have been so 
taken and enjoyed as aforesaid for the full period of sixty 
years, the right thereto shall be deemed absolute and in- 
defeasible, unless it shall appear that the same was taken 
and enjoyed by some consent or agreement expressly 


2& 3 Will. 4, 
c. 71. 


after sixty 
years’ enjoy- 
ment the right 
to be absolute, 
unless had by 
consent or 
agreement ia 
writing. 


made or given for that purpose by deed or writing (w). 


[(r) The provisions of the first 
section h s to profits ii prendre 
differ only from those of the second 
ns to casements, in respect of flic 
length of the periods of user re- 
quired, and the princ iples of I lie 
decisions on one section arc in 
almost every case applicable to the 
other. 

The statute makes no change in 
the common law, 1st, ns to the 
m l ure or extent of the l ights which 
cim be claimed as profit s ii prendre, 
or ns easements ; or, 2ndly, as to 
the requisite qualities of the user 
by which they can he acquired, viz. 
that it must he “nee vi nee clam 
nee preinrio” (with a single, ex- 
ception noticed below) ; or, Ordly, 
as to the admissibility of facts 
showing that the enjoyment could 
not possibly huve been as of right, 
as ex. gr. where it is shown that 
the right, if any, must have origi- 
nated at a certain time, when and 
since which the new acquisition of 
such right was prohibited by law, 
cither in respect of the lands over 
which, or the persons by whom the 
right is claimed ; or, 4thly, in so 
far as the shorter periods men- 


tioned in both sections aic con- 
cerned , in the admissibility of any 
evidence whatever, except mere 
proof of the time of the origin of 
the enjoyment, by which a claim 
at the common law might have 
been defeated, as, for instance, a 
license written or parol extending 
over the whole period, or the 
absence and ignorance of the 
persons interested in opposing the 
claim, and their agents, during 
the whole period. Rut in the case 
of the enjoyment for the longer 
periods, all such evidence as that 
included in the 4th head would 
be excluded, and the claim, if not 
open to the objections arising under 
the 1st, 2nd or 3rd heads, would 
be indefeasible except by proof 
that the enjoyment was held under 
a written consent or agreement 
made or given for the purpose. 

The exception above mentioned 
as to the qualities of the user, in- 
troduced by the statute, is that of 
the case in which a right can be 
acquired under the act by a pre- 
carious user. That is the case 
of an enjoyment for either of the 
longer periods under a parol license 
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2 & 3 Will. 4, 
c.71. 


In claims of 
right of way or 
other easement 
the periods to 
he twenty- 
years and 
forty years. 
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“ Sect. 2 . Ami be it further enacted, That no claim 
which may be lawfully made at the common law, by 


extending over tho whole period 
ami not renewed during it. Tn 
this one, and almost impossible 
instance, a right may be acquired 
under the act by an enjoyment 
which would at the common law 
have been bad ns precar lavs ; this 
is fully explained in the judgment 
in Ticklr v.Jiroivn , 4 A. & E. .°>G9, 
and results from the provisions ol‘ 
sects. 1 and 2, that an enjoyment 
for the longer periods shall only 
be defeated by proof of a written 
license or agreement, which in- 
volves the consequence that an 
enjoyment may, in this instance, 
be as of right, though permissive, 
unless the claimant, by asking for 
permission during the period, ad- 
mits that he then has no right, and 
so breaks the continuity of the 
enjoyment for the whole period. 

The practical result is, that in 
the ease of the shorter periods, 
any point whatever which might 
have been taken at the common 
law against a claim by prescription 
or grant, may be taken against a 
claim under the act, except one, 
i.c. that tlie right originated within 
the time of legal memory ; and, in 
ease of the longer periods, uny ob- 
jection arising from the nature or 
extent outlie rights claimed, from 
delects in the quality of the user 
(except the one already pointed 
out), or from facts showing that the 
right claimed,— though not objec- 
tionable on either of those grounds, 
is had in consequence of some 
prohibition applicable to the par- 
ticular ease,— may still be taken. 


Moreover, the decisions subse- 
quently referred to show that, in 
order to make out a case under 
the statute, under cither the first 
or second section, and both as to 
the longer and shorter periods, the 
claimant is exposed to certain dif- 
ficulties which did not exist at 
common law. 

They are as follows:— 

1 . The user must be proved for 
the period compute A next before 
the commencement of the suit or 
action in which the claim is con- 
tested. 

2. An exercise of the right by 
artual user must be proved to have 
taken place in the first and last 
year of the period, and probably 
in every year. 

V>. There mnst be nothing in the 
facts inconsistent with the conti- 
nuous enjoyment of the profit ii 
prendre or easement “ ns such” 
during the whole period (ex. gr. 
unity of actual possession at any- 
time during the period would be 
fatal to any claim under the act, 
however small the interest of the 
person exercising the alleged right 
may have been in the land upon 
which it ivas exercised). At the 
common Jaw, unity of possession 
was only fatal to a claim by pre- 
scription where the possession 
proved was of an estate equal in 
duration to the right claimed, 
whereas under Lord Tentcrdeii's 
Act, any unity of actual posses- 
sion, though the alleged dominant 
and servient tenements are field 
under different landlords, is fatal 
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custom, prescription (x) y or grant (y), to any way or 2 & 3 Will. 4. 
other easement ( 2 ),* or to any watercourse (a), or the 


to the proof of a case under that 
act. 

4. The right acquired is mcn- # 
snred by the user, and can be only 
co-cxtcnsive with it ; for example, 
in a claim of common by immemo- 
rial prescription, at the common 
law, the fact that a house obstruct- 
ing the exercise of the right on its 
site hud stood on the common for 
two or three years before the suit, 
would not have prevented the 
proof of the right to the use of the 
entire common, including the site 
of the house; but under Lord Ten- 
terden’s Act the right acquired 
would only he co-cxtcnsivc with 
the 7 (ser, and the site of the house 
would he excluded. ( See Davies v. 
Williams* 1G Q. 15. GIG, and the 
dictum of Crcsswell , J., in Moore 
v. Webb, 1 0. B„ N. S. G7G, as to 
the application of this to ease- 
ments.) It should seem that the 
evidence must he that the light 
has been so used over the whole 
tract, that, taking into account all 
the cirmmstanccs, including the 
contiguity of any particular spot 
to those on which the right is 
proved to have been exercised and 
its capacity, the inference may 
fairly he drawn that the right. 7 van 
in fact exercised over the whole 
tract , including the spot in ques- 


tion. See Peardon v. Underhill , 
1G Q. 15. 120, where Patteson , J., 
is reported to have said that the 
inference would he that the right 
(extended) not ( 7 vas exercised ) 
over the whole tract. The judg- 
ment of the court in Davies v. 
Williams, in a subsequent part of 
the same volume, appears, how- 
ever, to be opposed in this respect 
to the opinion of that eminent 
judge.] 

[(.r) Quicre, whether a pew is 
within this section. Sem. not, ns 
the owner of the freehold has no 
power to grant the use of a pew. 
See Best on Presumptions, p. 1 00.] 

(y) See p. 1GG, note(r)- 

[(~) “ Only applies to affirmative 
easements.” Sec per Parke, B., 3 
Excli. 557; and the judgments in 
Webb v. D i i'd, 10 C. B., N. S. 
2G8 ; 13 C. B., N. S. 841, where 
the claim was of a right to an un- 
interrupted flow of air to a wind- 
mill; and see the judgment in 
Murgatroyd v. Itobinson , 7 E. & 
B. 391.] 

[(«) Claim of right to adulte- 
rate the water of a natural stream 
is a claim of a u watorcourse ” 
within this section. Wright v, 
Williams, 1 M. & W. 77 ; Carlyon 
v. Lovering , 1 II. & N. 797.] 


* A custom for the inhabitants of a town to hold races over l an d 
is not an easement, and cannot be prescribed for nnder the statute ; an 
easement being a privilege which one neighbour hath in the land of 
another as appurtenant to his land. ( Jlounsnj y. Is mag , 3 II. & C. 48G.) 
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2 & 3 Will. 4, use of any water (b), to be enjoyed or derived upon, 

- — ’ over, or from any land or water of our said lord the 

King, his heirs or successors, or being parcel of the 
Duchy of Lancaster or of the Duchy of Cornwall, or 
being the property of any ecclesiastical or lay person, 
or body corporate, when such way or other matter as 
herein last before mentioned shall have been actually (c) 
enjoyed by any pen-son claiming right (cZ) thereto with- 
out interruption for the full period of twenty years (c), 
shall be defeated or destroyed by showing only (/) that 
[ 100 ] such way or other matter was first enjoyed at any time 

prior to such period of twenty years, but nevertheless 
such claim may be defeated in any other way by which 

[(b) A claim of right to go (see ante, p. 153, note (m ) ) at any 

upon another man’s dose, ami part of the period (Onlcy v. Gar- 

tako water out of a firing there, diner, 1 M. & W. 499), or per- 

is an easement. See ante, p. 8. | mission asked at any lime during 
[_(<•) The right acquired under the period (Monmout h CanaU'om- 

the act can only lie co- ex tensive jinny llarford , 1 Cr. M. & 31. 

with the actual user, whereas at (ill: Hensley v. Clarke , 2 J3ing. 

the common, law a larger right N. C. 705; per Cur. in Tickle v. 

might have been inferred. See Drown , *1 A. & 10. 383), or ail 

ante, page 109, and see Davies v. agreement, whether written orver- 

Williams, 10 Q. 13. 510, and the 1ml, made at any time within the 

dictum of ('rcssjccll, • f., in Moore pc rind (per Cur. in Tick le x.J frown, 

v. "Webb, 1 C. U., N. 8. 070.] ul>. sup.), or any other fact showing 

[(</) Explained fully in Tickle that at any time during the period 
v. Drown, 4 A. Sc E. 309.] the enjoyment could not then have 

f.00 claiming right thci'cto been no of right ( Warhtrlon v. 

as an easement and as of rigid; Da*‘lte, 211. &N.C-J).* All such 
therefore any occurrence during matters are admissible in evidence 
either the shorter or longer period. upon a simple traverse of the 
inconsistent with the continuous enjoyment as of right and without 
enjoymentuf the easement claimed interruption .] 

as an easement and as of right , is [(/) Mill v. New Forest Com - 

fatal to a claim under this section, missionct',Vt> CJ3. CO; ontc,p.lGO.] 
as, for instance, unity of possession 


* Caved v. Mariya, 19 Ik 15., N. S. 732. 
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the same is now liable to bo defeated (o ) ; and where 2 & 3 Will. 4, 

■ c» 71. 

such way or other matter, as herein last before men- 
tioned, shall have been so enjoyed as aforesaid for the 
full period of forty years, the right thereto shall be 
deemed absolute and indefeasible, unless it shall appear 
that the same was enjoyed by some consent or agree- 
ment expressly given or made for that purpose by deed 
or writing (A). 

“ Sect. 3. And be it further enacted, Tluit when the Claim to the 
access and use of light to and for any dwelling house, enjoyed for 
workshop, or other building, shall have been actually 
enjoyed therewith (i) for the full period of twenty years unless shown 

to have been 

[(//) As by proof of the absence as tho^c mentioned in head .3, note agreement in 
mnl ignorance of the persons inte- (r), p. I6S. writing, 

rested and their agents during the PiooC of a parol license extend- 
whole period (per Cur. in ling lit ing over the whole of the shorter 

v. Walker, 1 Cr. M. & K. 219), or pciiod is not admissible upon :i 

hv proof of a parol license extend- more traverse of the enjoyment as 

ing over the 'whole of the twenty of right, the proviso at the end of 

years (7/;. and per Cur. in Tinkle sect. 2 involving the anomaly that 

v. Hvo/vjI) nl). sup.; licu&ley v. an enjoyment may be “usof right,” 

Clarke, *2 Ding. N 0. 703); or though pemnssive, if the pennis- 

hy proof of any other facts which sion he not renewed during the 

would rebut the inference of a period, although, in the case of 

right by custom, prescription or twenty years, such license destroys 

grant, in a claim at the common tlie effect of the user, because at 

law, c\. gr. that during part of the the common law it would have 

period relied upon the enjoyment been bad as “ precarious.”] 
was by persons exercising a statu- [(/*) Sec ante, page 168, in note, 
tory right, which being put an end If the agreement was made or given 

to by an alteration in the statute, at any time within the forty years, 

they still continued the enjoyment it would defeat the cluii*, whether 

for the rest of the period. A 'inloch in writing or not, as in that case 

V. KevilfC, G M. & MV. 80G. it would destroy the continuous 

All such facts as these must he enjoyment as of right. Per Cur. 
specially replied; and having re- Tinkle, v. Jit-own, 4 A. & E. .369.] 

gard to tlic decision in the last- (/) Per Manic, 15. , in Flight v. 

mentioned case, it would he safer Thomas, i 1 Ad. & E. 693. 14 Sect. 2 

to reply facts showing that the requires that the easements there 

claim is open to any objection such mentioned shall have been enjoyed 
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2 & 3 WiU. 4, 
c. 71. 


without interruption, the right thereto shall he deemed 
absolute and indefeasible,* any local usage or custom to 


by persons 1 claiming rigli t thereto;’ 
but in sect. 3, which relates to the 
access of light there is no such 
expression, and l think the omis- 
sion is mndc purposely;” sec per 
Tindttl , C. J., Mayor of London 
v. Pauterers * Company , 2 Moo. 
& liob. 400 ; [and this view was 
adopted by the Court of Exchequer 
Chamber in Frauen v. Philipps, 
11 C. JR., N. S., 440, f where, in 
the case of two lessees holding 
under the same reversioner, L'rlc, 
C. J., lmd held at nisi prius, that 
the enjoyment by one of the access 
of light oyer the premises of tlic 
other for tvrenty years, conferred 
on the lessee so enjoying the light 
an absolute right to the light as 
against tlmt other lessee. The 
court held that the ruling was 
right, relying upon the ratio deci- 
dendi expressed in another judg- 
ment of the Exchequer Chamber 


in Truscott v. Merchant Taylors' 
Company , 11 Exch. 855, in which 
case Coleridge , J., said, p. 863, 
“lu this case the Court of Ex- 
chequer gave judgment for the 
plaintiffs below, without argument, 
on the authority of The Salters' 
Company v. Jay , 3 Q. B. 109. 
The only question is whether that 
case was rightly decided. That 
depends on the construction of the 
r»rd section of tlic Prescription Act, 
which is addressed merely to the 
access of light. That section seems 
to ine to simplify and almost new- 
found the mode of acquiring the 
light to access of light. It founds 
it on actual enjoyment for the full 
period of twenty ycurs, without 
interruption, unless that enjoy- 
ment is shown to have been by 
consent or agreement expressly 
made by deed or writing — thus 
putting the right on a simple 


* See the observations of Lord Westbury, C., in Tapliny v. Jones (11 
11. Lds. 204), as to the right being created by the statute and not 
founded on a presumed grant or license and the effect of its being abso- 
lute and indefeasible (post, Part III. Ch. II. Sect. 3), The statute has not 
altered the law as to the nature and extent of light to which the 
owner of tlic dominant tenement, is entitled, t Kclk v. Pearson , L. K, 
(j Cli. 809.) it has been held by Lord Jlaiherlcy , C., that the time 
during which there is a unity of the possession of the dominant and 
servient tenements is to be excluded in the computation of tlic twenty- 
years. The twenty years need not be continuous, they may be partly 
before and partly after the unity of possession. ( Ladyman v. Orave 9 
L. li., 6 Ch. 763.) The period of prescription begins as soon as the 
windows are put in the dominant house, capable of being opened and 
shut and of admitting light. It is not necessary that the house should 
be occupied. ( Conrtauld v. Lcyh, L. It., 4 Ex. 126.) 
f Simper v. Foley , 2 J. & II. 53.">. 
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the contrary notwithstanding, unless it shall appear that 
the same was enjoyed by some consent or agreement 


foundation, and with the simplest 
exception.” And Oremrcll , .T., 
said, 11 In the course of legislation 
then and since, parliament has 
been actuated by a desire to settle 
titles and rights. One object of the 
Prescription Act was to shorten 
the time by which persons who 
had the access and use of light 
could acquire an absolute right Lo 
it. The 3rd section docs not say 
' when the access and use of light 
shall have been enjoyed as of 
right,’ because every person has 
a right to so much light as can 
come in at his windows. The Pre- 
scription Act brought this to a 
simple question; iL says, that after 
twenty years’ enjoyment, without 
interruption, the right shall be 
deemed absolute and in tlr fea- 
sible.” In Walters’ Com pang v. 
Jay, 3 Q. 13. 103, and Truscott v. 
Merchant Tug lor s’ Company, in 
Cam. Scacc. 1 1 Exeli. 855, it had 
I ecu held that an enjoyment of 
light for twenty years next before 
the suit confers an indefeasible 
right under this section, notwith- 
standing the local custom of Lon- 
don (confirmed by acts of parlia- 
ment) that house walls might bo 
raised to any height if upon the 
ancient foundations;* but if an 
action for obstructing the light 
/were delayed till after the obstruc- 
tion had continued for a year, the 
claimant could not rely upon Lord 
Tenterden's Act, not having en- 
joyed the light for twenty years 


next before the suit. See sect. 4, 
and the custom would in that case 
prevail. 

Tn the ease of JTarbidge v. War- 
wick, 3 Exeli. 552, it was held 
that the owner of a house boiDg 
tenant and occupier of the ad- 
joining land, enjoyment of the 
access oF light to his house by him 
for twenty years over that land 
would not confer a right under 
the third section, as the access of 
light must he enjoyed as an ease - 
went; but the court also laid down, 
that in a plea in an action of tres- 
pass for demolishing an obstruction 
to a window, a plea of right of 
light under the statute must stale 
an en joyment of the light as “ of 
right " for twenty years. This 
was not necessary to the decision, 
and cannot be reconciled with the 
opinions expressed in the eases in 
the Exchequer Chamber before 
referred to ; but the point decided 
in Harhidge v. Warwick, that a 
man cannot under such circum- 
stances acquire a right to light 
under sect. 3, is not touched by 
these decisions. All that Ft'cimi 
y. .Philipps actually decides is, 
that the rule laid down in Mright 
v. Walker, post, as to cases 
under sect. 2, that aright to be 
acquired by an enjoyment for 
twenty years must be acquired so 
ns to be valid against tho owner 
of tho fee, docs not apply to rights 
of light. 

In the case of an enjoyment of 


2 & 3 Will. 4, 
c. 71. 


Cooper v. llnbbvck, 12 C. B., N. S. 450. 
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2 & 3 Will. 4, expressly made or given for that purpose by deed or 

writing. 

Before men- « Sect. 4. And be it further enacted, That each of the 

to°bc^ J ceii j cm [ S respective periods of years hereinbefore mentioned shall 

fo^som^miit 1 10 deemed and taken to be the period next before some 

wherein a claim sn i t or a ction(l)A wlicrcin the claim or matter to which 
to which such v ' 

St ,ekt0 ^ lt: parol license extending payment could not be shown in 

brought into over ^ 10 wliolc of the twenty years, such a ease, the right might pos- 

quesiiou (It). and not renewed, it is clear that a wbly be allowed, subject to the 

right would be gained, as the see- payment, as in the case of a pre- 

lion requires a written consent to seiiptive right, paying so much 

defeat it; and it seems iliat, c\en yearly. Sec (Cray's case, 5 Kcp. 

if the license was asked Tor and 7# h; Lovelace v. Jleynolds, Cro. 

renewed during tlie pci'iod, the Eliz. 5G3. - ] 

right would be indefeasible, as the (k) Note the qualification of this 
claimant would only have to prove section by sect. 7. 
actual enjoyment of tlie, light as an (/) A plea of enjoyment for such 

easement, but need not show it to period can he supported only by 

have been “as of right;’* and qmcrc, evidence coining clown to the coin- 

whether the same result would not mcncomcnt of tlie suit ; Parker v. 

follow if there was an annual pay- .1 life, hell, 11 A. & E. 788 ; see also 

ment in respect of the license, Flight v. Thomas , per Lord Cot- 

unless tliere was a written agree- ten ham , 8 Clark & Finnclly, JM2. 

ment. This point was not raised “The cases prove this, not only that 

in tlie ease of tho Plu&t crers 9 ('om- it is good to lay the right twenty 

pan y v. Parish Clerks' Company, years before the commencement of 

0 Excli. 030, where I here had been the suit, hut that it is bad if it is 

an eujoyment of light for twenty not so laid ; it is bad if it is laid 

years, and a payment of money next before the injury complained 

yearly for the use of the light all of.” [See Wright y. Williams, 1 

through the period of twenty years, M. & VC. 77 ; Iticliards v. Fry, 7 

and the origin of tlie payment was A. & E. G98; Ward v. Fokins, 15 

shown, for the ease was so pro M. & W. 242, acc. And in order 

Rented to the court, that it was mi- to support the plea of enjoyment 

necessary to give any opinion upon during the period, actual user 

tho question. If tlie origin of the must lie proved in tlie first, and in 

* Thackeray v. Wood , 5 13. & S. 325; 0 B. & S. 7GG. 

■f An enjoyment next before any action or suit in which the claim is 
brought into question confers a right which may he set up in every 
subsequent action and suit. (Cooper v. Huhl/vck, 12 C. B., N. S. 45G, 
Williams, J., diss.) 
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such period may relate shall have been or shall bo 2 & 3 Will, 4, 

brought into question, and that no act or other matter : 

shall be deemed to be an interruption, within the meaning 
of this statute, unless the same shall have been or shall 
be submitted to or acquiesced in for one year (wi), after 
the party interrupted ( n ) shall have had or shall have 
notice thereof, and of the person making or authorizing 
the same to be made (e).* 


the last years of tlic period relied 
upon. Parker v. Mitch ell, 11 Ad. 
Sc E. 78K, shows that actual user 
during the last year, and Jtailey 
v. Applcyard, 8 Ad. & E. 101, and 
Carr v. ' Poster, 3 Q. E. 081, that 
actual user during the. first year 
must bo proved ; and the same 
points were recognized in Loire v. 
Carpenter, 0 JSxch. 825, whcic it 
was also suggested by Paring II., 
that an act of user in o\ery your 
of the period should he shown to 
have taken place, although that 
opinion is opposed to the sugges- 
tion of the court in ( 'arc v. Foxier, 
3 Q. 11. 581, that, as to the inior- 
mediate period, it would not be 
necessary to show an act of user 
in each and cvny year intervening 
between the first and last, and that 
more geneva! evidence of user 
uoiild snfliee. 1 

The act of parliament is so 
worded, that, though there has 
been fifty years 1 enjoyment, that 
is no defence under the statute 
unless the enjoyment continues up 
to the time of the commencement 
of tlic suit (per Parke , Ik, in Ward 
v. Robins, 15 M. & W.241); ami 
the result of the actual decisions 
is, that if the. action in which the 


question is raised he so timed as 
that no proof can he given of some 
user in the first and last year of the 
period next before the commence- 
ment of the action, the claim under 

I lie act will fail. 

It seems impossible to reconcile 
the dictum of l*attcxon % J., in 
Payne v. Shed den, 1 M. & Roll. 
3S3, that tlic use of a way for ton 
}cars, and -an agreement for the 
next ten to discontinue the user, 
retaining tlic right, would he suffi- 
eicnt under the. act, with the de- 
cisions in the cases last cited.] 

(w) An uninterrupted enjoy- 
ment of more than nineteen years 
cannot be defeated by an interrup- 
tion, not. acquiesced in, of lehs than 
a year. Flight v. Thomas, Ex. Cl). 

I I Ad. Sc E. OSS ; affirmed in 

House of Lords, S Cl. & Pin. 231 ; 
[see tills case explained by Lord 
Campbell , 17 Q. II. 272, in Eaton 
v. Swansea- Waterworks Com - 
pany.\ * 

(/#■) Per Parke, 15., in Flight v. 
Thomas, 1 1 A. & E. 01)9. “Sect. 4 
speaks of the party interrupted. 
The statute seems to contemplate 
interruption of the right, not of 
the period.” 

["(<0 To constitute an interrup- 


* In Gale v. Abbot (8 Jur., N. S. 987), the plaintiff had notice of an Gale v. Abbot 
obstruction to light and air in January, I8G0. After a correspondence 
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In actions on 
the case the 
claimant may 
Allege his right 
generally, as 
at present. 


Dennison v. 
Cartwright . 


Warrick v. 
Queen's Col- 
lege. 


" Sect. 5. And be it further enacted, Tlmt in all actions 
upon the case and other pleadings, wlicrein the party 


tion under this section, it is es- 
sential that there should be “an 
actual discontinuance” of the en- 
joyment in fact, by reason of an 
obstruction submitted to and ac- 
quiesced in for a year (Cam. Scare., 
Plasterer? Company v. Parish 
Clcrhs' Company , G Exch. 630); 
but repeated interruptions in fact, 
though each too short to operate 
as “an interruption,” as defined 
by this section, may yet bo suffi- 
cient, and arc good evidence to 
show that tho user all through was 
“ contentious,” and so not a user 
“as of right” within the statute. 
Pat on v. Swansea Waterworks 
Company , 37 Q. 11. 267; and sec 


Rogers v. Taylor , 2 H. & N. 828, 
whore this ease docs not appear to 
have been cited ; and see Davies 
v. Williams , 16 Q. II. 558, as 
to the effect of an interruption 
by a stranger preventing the ac- 
quisition of a right, by preventing 
proof of user on part of a common, 
though not destroying the cfEcct of 
user on other parts of the common. 
See ante, p. 1C8, n. ; and quoerc, 
whether the judgment in the case 
of Welcome v. L r pton f G M. & W. 
53G, cited by the court in Davies 
v. Williams, as turning upon Lord 
Teuterden's Act, w T ns directed to 
that act at all ?] 


the defendant in October recognized the justice of the plaintiffs com- 
pluint, and promised to abate the nuisance. The hill for ail injunction 
was filed in Aluy, 1861. It was held that the prescription was not 
interrupted, though it would have been bad the plaintiff not filed his 
bill within a year after the defendant had failed to fulfil his promise. 
“ If, after that,” said Kindersleg , V.-C., “ the plaintiff had allowed 
twelve months to elapse without taking proceedings, even though 
he had continued to complain, that would have been a submission within 
the meaning of the 4th section. If that were not so, by continual 
claims a bill might be filed after ten years.” 

In Dennison v. Cartwright (5 B. & S. 1), a right of way over the 
plaintiff’s land had been used since 3 812. In October, 3861, the 
plaintiff built n w all across the right of way There was a correspond- 
ence respecting the interruption, commencing in December, 1801, and 
ending 158th February, 1863. On 3rd February, 18G3, the defendant 
knocked down tlie wall, for wliicli trespass was brought. Dlachbum , J., 
left it to the jury whether tho defendant had submitted to or acquiesced 
iu the interruption when he was negotiating witli the party who had 
caused it ; and they found that the right had not been interrupted for 
one year. Tho court held tlmt permission to or acquiescence in the 
interruption is to be left to the jury, and that it was properly left to 
them. 

In Warriclt v. Queen's College , Oxford (L. R., 10 Eq. 128; 6 Ch. 
728), a right of common was claimed by all tlie freeholders of a manor. 
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claiming may now by law allege his right generally, 
without averring the existence of such right from time 
immemorial, such general allegation shall still be deemed 
sufficient, and if the same shall be denied, all and every 
the matters in this act mentioned and provided, which 
shall be applicable to the case, shall be admissible in 
evidence to sustain or rebut such allegation ; and that 
in all pleadings to actions of trespass, and in all other 
pleadings wherein, before the passing of this act, it would 
have been necessary to allege the right to have existed 
from time immemorial, it shall be sufficient to allege the 
enjoyment thereof as of right (p) by the occupiers of the 


(p) Tlio omission of these words 
in a plea will make it bad, even 
after verdict ; Halford v. Ifanhin - 
son, 5 Q. 15. 58 1 ; [and it was in 
one ease laid down that they would 
he necessary in a plea founded 
upon the enjoyment of light under 
s. 3; llnrhidye v. II ’ar trick, 3 


Excli. 552, per Parke, 3.; but the 
point was not essential to the de- 
cision in that case, and the opinions 
expressed in the judgments in 
Merchant Taylors' Company v. 
Tmscolt and Craven v. Philipps, 
uh. sup. p. 172, show that they 
would not.] 


When threatened, some t existed and some gave way. This eonlimicd 
for six years. It was held that there was no interruption acquiesced in, 
it was simply a dispute which occasioned a suit. 

In Clover v. ('‘deman (L. It., 10 (_\ 1\ 108), the plaintiff had 
enjoyed light ai d air uninterruptedly from IS 15 to 1872. In May, 
1872, the defend ml creeled :i shed near the plaintiff’s window which 
obstructed her enjoyment. The plaintiff’s tenant protested against it, 
hut the action was not brought until July, 1873. Lord Coleridge, C. J., 
directed a verdict for the plaintiff, reserving leave for the defendant to 
move should the court he. of opinion that there was no evidence of the 
enjoyment of light and air for twenty years next before the commence- 
ment of the suit. The court held that the interruption was not 
acquiesced in for a year, and tliat there was a constructive enjoyment 
of the casement fur twenty years next before the commencement of the 
suit. 

In Ladyman ▼. Crave (L. K. f G Cli. 7G8), Lord Ilatlierlry , C., held 
that an interruption hy unity ol" possession was not an interruption in 
the sense indicated by the statute, which means an adverse interruption. 
(See also Carr v. Poster, 3 Q. B. 587, per Pat tc son, J.) 

<L N 


2 & 3 Will. 4, 
c. 71. 


[ ioi ] 


In pleas to 
trespass anrl 
other plead- 
ings.^ where 
party used to 
allege his 
claim from 
time imme- 
morial, the 
period men- 
tioned in this 
act may bo 
alleged; and 
exceptions or 
other mntters 
he replied 
specially. 


Clover v. 
Coleman. 


Ladyman v. 
Crave. 
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c. 71. 


tenement, in respect whereof the same is claimed (q) for and 
during such of the periods mentioned in this act as may 
be applicable to the case, and without claiming in the 


[(#) The words “the tenement 
in respect whereof the same is 
claimed ” in this section, have 
given rise to a question, whether 
ri glits of common in gross and 
other incorporeal rights in gross 
arc within the statute, und can be 
claimed under it. 

The first and second sections 
expressly extend to “ any claim 
which may lawfully he made, by 
custom, prescription or grant, at 
the common law and it is be- 
yond all doubt that rights of com- 
mon in gross and other incorporeal 
rights in gross may lawfully he 
claimed at, common law. Such 
rights are equally within the mis- 
chief against which the act was 
directed, and ought not therefore 
to bclicld excluded merely because 
tlic form of pleading mentioned 


in sect. 5 is only appropriate to 
rights appurtenant. Parke , 11., in 
Welcome v. Upton , 5 M. & W. 
404, says, “ l am not sure that by 
a liberal construction of the 5th 
section it might not be made to 
include them,” i. c. rights in gross. 
Hut even if it cannot, it does not 
follow that they arc excluded from 
the act, as the provision of the 
section is merely that it shall be 
sufficient to plead enjoyment, by 
occupiers. The judgments in 
Tmsrott v. Merchant Taylors* 
Company anil JWn'cnv. Philipps, 
show that the form of pleading 
directed by sect. 5 docs not apply 
to the case of light ; but they 
turned upon the peculiar language 
of sect. 3. See also 2 Wms. Kaund. 
175 h; Welcome v. ( r pton> 6 M. 
& W. 543.]* 


* The question whether a profit a prendre in gross eonld he pre- 
scribed for under the act was considered but not decided in Pailey v. 
{Stephens, 12 C. 15., N. S. 1 13, and Mounsey v. Jsmctj, 3 IT. & C. 498. 
In Shvttlnrorth v. Le Fleming , 19 C. B., N. S. 587, it was decided 
that such a right is not within the act. The defendant there claimed 
that he and his ancestor had for thirty, and sixty years before the 
action, enjoyed the right of fishing in Conistnn Luke, and landing their 
nets on its banks. The court, held the plea bad. They said that the 
5th se-tion gave the key to the true construction of the act. It “ pro- 
“ fesscs to enact forms of pleading applicable to all rights within the 
11 act theretofore claimed to have existed from time immemorial, which 
“ forms it declares shall in such cases be sufficient. Those forms have 
“ clear relation to rights which are appurtenant to land, and to such 
“ rights only. The whole principle of the pleading assumes a dominant 
“ tenement, and an enjoyment as of right by the occupiers of it. The 
u proof must, of course, follow and support the pleading. It is 
4t obvious that rights claimed in gross cannot be so pleaded or proved.’* 
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name or right of the owner of the fee, as is now usually 2 
done; and if the other party shall intend to rely on any - 
proviso, exception, incapacity, disability, contract, agree- 
ment, or other matter hereinbefore mentioned, or (r) on 
any cause or matter of fact or of law not inconsistent 
with the simple fact of enjoyment (s) y the same shall be 


[(?■) Tlic dianhilitics mentioned 
in sect. 7 fall within this alterna- 
tive, even if they arc excluded 
from the first branch of the alter- 
native by the use of the word 
“ hereinbefore.”] 

[(# ) This means any matter of 
fact or law not inconsistent with 
the simple fact of enjoyment as 
required by the statute, i. c. a 
continuous cujouucnt as of right 
( Tickle v. Brown, 4 A. & E. .*182), 
and as an easement (On ley v. 
Gardiner, i M. & W. 000), and, 
consequently, any fact inconsistent 
with the former, sncli as permis- 
sion asked at any time during the 
period ( Tie hi a \ . Brown, nh. sup.; 
Jteaslcy v. Clarhe , 2 Bing. N\ C. 
70>»), or with the latter, such as 
unity of actual possession at any 
time during the period, or such a 
state of the ownership oF the al- 
leged dominant and .servient tene- 
ment as that there coaid not be an 
enjoyment as of right., as in W’ar- 
bvrtan v. Parke, 2 IT. 8c N. 64, 
where, during part of the period, 
the reversioner of the tenants ex- 
ercising the alleged right was 
tenant for life of the land over 
which it. was exercised, may bo 
proved upon a mere traverse of 
the enjoyment. 

But anything not inconsistent 
with such enjoyment, as ex. gr. a 


license extending over the whole 
period ( Tickle v. Drown, nb. sup.; 
and see ante, p. 168, note); a 
tenancy for life or other of the 
disabilities included in sect. 7 
(Pye v. Mum ford, 11 Q. B. COO); 
such facts as that during the first 
part of the period of enjoyment, 
the user was by virtue of the pro- 
visions of an act of parliament, 
but was continued after they had 
ceased to be in force, and that 
there had been no right in exist- 
ence before the act (. Kinlocli v. 
Ac rile, 6 M. 8c W. cannot 

he given in evidence upon a tra- 
verse of a plea under the statute, 
but must be specially replied. 

The difficulties to which a plain- 
tiff was formerly exposed upon 
questions of this kind, arc removed 
by the alterations in the law of 
pleading by the Common Law 
Procedure Act, 1852, allowing 
plaintiffs to reply double, and so 
to traverse the enjoyment as of 
right, and also to reply any mat- 
ters as to which it may be difUhtful 
whether they would be included 
in such traverse; Ihey never can 
arise in eases where the question 
is raised upon a traverso of a right 
alleged in general terms, as in the 
case of a declaration alleging a 
right to an easement by reason of 
the possession of a tenement; in 


N * 


3 Will. 4, 
c. 71. 
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2 & 3 Will. 4, specially alleged and set forth in answer to the allegation 

— *7.1: of the party claiming, and shall not he received in 

evidence on any general traverse or denial of such 


allegation. 

No presump- “ Sect. 6. And be it further enacted. That in the 
lowed from several cases mentioned in and provided for by this act, 
than arc herein no presumption shall be allowed or made in favour or 
as support of any claim, upon proof of the exercise or 
enjoyment of the right or matter claimed for any less 
period of time or number of years than for such period 
or number mentioned in this act, as may be applicable 


[ 102 

Proviso for 
disabilities. 


to the case and to the nature of the claim (£).* 

] ft Sect. 7. Provided also, That the time during which 
any person, otherwise capable of resisting any claim to 
any of the matters before mentioned, shall have been or 


shall be an infant, idiot, non compos mentis, feme covert, 
or tenant for life, or during which any action or suit shall 


sncli cases, the defendant mny take 
every possible objection under the 
act upon a mere traverse of the 
right so alleged; see chapter on 
Pleading, post.] 

( t ) See Hright v. Walker , 1 C. 


M. & U. 217; \_Paltcson , J., in 
Carr v. Foster; Parke , B., in 
Lowe v. Carpenter, ub. sup. p. 
17b; Best on Presumptions, 127, 
note (»)■] 


• On a pica of an immemorial right of way there must be evideneo 
of user for at least twenty years as of l ight, though it need not be the 
twenty years next before the commencement of *Iil- suit. Ancient user 
and modern non-user are to he weighed together by the jury. Modem 
non-ustor may he used to show that ancient user was not of right. 
( Darling v. Clue , 1 F. & F. 329.) User for a less period than tlio 
prescribed number of years is not wholly inoperative; it may, in con- 
junction with other circumstances, bear its natural weight as evidence 
of a grant. Thus, taking vitreous sand from copyhold tenements by 
copy holders for less tliau thirty years, coupled with evidence of taking 
other sand from the copyhold for more than thirty years, was held to 
prove an immemorial custom to take sand generally. ( Ilanmer v. 
Chance , 11 Jur., N. S. 397; 31 L. J. f Ch. 413.) 
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have been pending, and which shall have been diligently 2 & 3 Will. 4, 
prosecuted, until abated by the death of any party or e * ' L 
parties thereto, shall be excluded in the computation of 
the periods hereinbefore mentioned, except only in cases 
where the right or claim is hereby declared to be abso- 
lute and indefeasible (?/.). 

“ Sect. 8. Provided always, and be it further enacted. Time excluded 

That when any land or water upon, over, or from which thoTerm^f 16 ‘ 

any such way or other convenient watercourse or use of JJja 

water shall have been or shall be enjoyed or derived, act in favour of 
■» i -| - iii t ii t -a . „ the reversioner 

hath been or shall be held under or by virtue of any of the servient 

term of life, or any term of years exceeding three years tenement - 
from the granting thereof, the time of the enjoyment of 
any such way or other matter as herein last before men- 
tioned, during the continuance of such term, shall be 
excluded in the computation of the said period of forty 
years, in case the claim shall within three years next 
after the end or sooner determination of such term be 


(w) Sett. 7 must l>e read ivitli 
sect. 4, and the period u£ any 
tenancy for life must bo excluded, 
[ii properly pleaded,] in the com- 
putation of the periods of thirty 
years; Clayton v. Corby, 2 (laic 
& 1). 182; [2 Q. B. SL3, S. C.; 
Vyc v. Mum ford, 1 1 Q. B. (JOG. 
It appears from the judgments in 
these cases, that if the tenancy for 
life be replied to a pica of enjoy- 
ment under the act, the defendant 
may show, by way of rejoinder, 
that he has had an enjoyment for 
the required period, excluding the 
time of that tenancy, such period 
being “constructively” next be- 
fore the suit; but that if the plain- 
iiH docs not reply the tenancy, but 


simply traverses the enjoyment, 
the case will be determined as if 
there had been no tenancy for life 
at all. By both traversing the en- 
joyment and replying the tenancy 
for life, the defendant will bo 
driven to show ail enjoyment 
during the tenancy for life, and 
also for thirty years independently 
of it. See also the observations of 
Ibirlic, B., in Onlcy v. Gardiner, 
as to the effect of excluding the 
period, being in effect to increase 
the total required period of enjoy- 
ment, and not simply to connect 
two discontinuous periods abso- 
lutely excluding" the time of dis- 
ability.] 
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Not to extend 
to Scotland. 

Effect of the 
Prescription 
Act. 

[ 103 ] 


resisted by any person entitled to any reversion expectant 
on the determination thereof (x), 

“ Sect. 9. And be it farther enacted, That this act 
shall not extend to Scotland.” * 

With the exception of the right to light, two distinct 
periods of user with respect to easements are specified 
by the recent Prescription Act. As far as concerns the 
shorter period fixed — an enjoyment for twenty years — 
the statute seems to be merely a declaration in accord- 
ance with the law as it before stood (y), it enacted only 
that the right should not be defeated by showing the 
commencement of such user to have been within the 
time of legal memory ; but allowing such user to be 
defeated in any other way by which its effect might 
previously have been destroyed. 


[(a*) The judges of the Court of 
Queen’s Bench laid down in the 
case of Fallt v. Shintwr, IS Q. B. 
668, that the 8th section applies 
only to the period of forty years, 
and therefore that the time during 
which the premises are under lease 
for a term exceeding three years 
are not to he excluded in the com- 
putation of the period of twenty 
years’ enjoyment oE n right of 
way ; hut the question whether 
the tenancy for years, though not 
to be absolutely excluded under 
sect. 8, might not be made use of 
in another way to defeat the user, 
is quite a different matter. Sec 


post, p. 107, note.] 

(y) Vide ante, p. 160. [In Falk 
v. Skinner , ub. sup., 7vWc, J. f said, 
"the statute makes no difference 
in the modes of defeating the user, 
except as it provides that it shall 
not he defeated by proof of origin 
at some time prior to the twenty 
years;” hut the proposition in the 
text must, be tuken with some 
qualification, in consequence of 
the provisions of sect. 4, and the 
decisions thereupon, the effect of 
which is to expose the claimant to 
some difficulties first introduced 
by the act, and mentioned ante, 
p. 167, note.] 


* By 21 & 22 Viet. c. 42, the act is extended to Ireland from and 
after the 1st January, I860; and by 37 & 38 Viet. c. 35 (the Statute 
Law Revision Act, 18741, the words “or Ireland” arc struck out of 
sect. 9; and sect. 10, which enacts that the act shall commence and take 
effect on the first day of Michaelmas Term then next ensuing; and 
sect. 11, which allows it to be amended during the session, are repealed. 
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The enactment as to the longer period of forty years Effect of the 
materially restricts the common law modes of defeating 
the effect of user of an casement, declaring that user for 
that time shall give an absolute and indefeasible right (z), 
notwithstanding any personal disability on the part of 
the owner of the servient inheritance (a), unless it shall 
appear that the same was enjoyed under some consent 
or agreement by deed or writing. 

In all cases in which an casement is claimed under 
the statute by user, such uijscr must be shown to have 
existed during the requisite periods immediately pre- 
ceding the commencement of some suit or action wherein 
the claim or matter to which such period may relate 
shall come in question (J). 


Where, however, the servient tenement, upon, over. Exception for 
or from which any such way, or other convenient water- disal)ilities ‘ 
course, or use of water, shall have been or shall be 
claimed or derived, has been hold during the whole or 
any part of the forty years, “under any term of life or 
any term of years exceeding' three years from the grant- 
ing thereof," “the time of the enjoyment during the [ 104 ] 

continuance of such term shall be excluded in the com- 
putation,” provided that the claim to the easement 
founded on the user shall be resisted by the reversioner 
within three years after the determination of such 
term (c). 

The peculiar language of this section (s. 8) must be 
observed. It is not in terms extended to every descrip- 

(s) Sect. 2. & W. 77; Onlcy v. Gardiner , 4 

(ft) Sect. 7. M. & W. t'.HJ; Jt tabards v. Fry , 

(b) Sect. 4; see page 174, ante, 7 A. & E. 60S; Jones v. Price, 3 
note (2). Ring. N. C. 52; 3 Scott, 376. 

(r) Wright v. Williams , 1 M. 
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Exception for tion of casement as in the 2nd section, but is confined 

— “ to a way or other convenient watercourse or use of 

water.” “ No doubt,” said Parke , B., in Wright v. 
Williams (rf) “ there is a mistake in the 8th section, 
probably a miscopying in the insertion of the word 
‘ convenient,’ instead of ‘casement.’ ” If the word 
easement were substituted, as suggested by the learned 
judge, the language of the two sections would be 
identical. 

No case has yet arisen in which the courts have been 
called upon to decide whether effect could be given to 
the presumed intention of the legislature, or whether 
the exemption must be strictly confined to the two 
kinds of easement mentioned in the statute (c). It 
may, however, be suggested, that by reading “conve- 
nience” instead of “ convenient,” a word which in the 
old books is synonymous with casement, the language 
would be sufficient tc give effect to the intentions of 
flic framers of the statute, without any violent perver- 
sion of the words. 

After an enjoyment of forty years, flic extent of the 
L 105 ] exemption contained in the 8th section appears to 

amount to this: — The period during which the owner 
of the servient inheritance lias not been “ valens agere,” 
in consequence of the existence of a lease for life or for 
more than three years, is altogether excluded in the 
computation of the time during which the user has been 
enjoyed, provided he contests the claim within three 
years after the lease expires; so that if tlie first twenty 
of the forty years’ user were had at a time when tlie 

( d ) 1 M. & W. 77. stat. 9 Geo. 4, c. 14, 8. G; and 

(f) See Lyde v. Barnard, 1 M. Wright v. Williams , 1 M. & W. 
Sc W. 101, observations of tlie 77. 
judges upon tlie word ■‘upon/’ in 
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servient tenement was not so held under lease, the Exception for 

owner of such tenement would be barred, even though 

he brought his action within the three years from the 
expiration of the lease: and it would also seem that for 
the same reason he would equally be barred, though 
the tenement had been held during the first eighteen 
and the last two years of the forty without lease, the 
tenement being held on lease during the intervening 
period of twenty years; the time of user during the 
leases is simply to be excluded, and there appears to be 
nothing to prevent the tacking together of the two 
periods of eighteen and two years, during which there 
has been a valid user. This point, it is true, has not 
yet arisen ; but the case appears to be exempted from 
the rule requiring twenty years’ enjoyment next before 
action brought, by the express enactment of the statute 
— that the time during which the property was so held 
on lease shall he excluded from the computation of the 
period of forty years ( /’). 

Supposing, then, that the period during which the 
servient tenement has been so in lease is simply to be 
excluded in the computation of the time, and to be eon- [ 106 ] 

sidcred in law as though it had never been, a further 
question arises, whether the user, during the remaining 
twenty years, when there was no such demise, can be 


[(/) The views of the learned 
author arc continued by the judg- 
ments of. the Court of Queen’s 
Bench in Clayton v. Corby , 2 Q. 
B. 813, and of Pye v. Mum ford, 
11 Q. B. 075, upon the effect of 
excluding the periods of disability 
under sect. 7; they are excluded 
for the benefit of the person re- 
sisting the claim, and not of the 
person sating it up ; if, thcrcfoic, 


there has in fact been an interrup- 
tion by the tenant for life or other 
occurrence during the tenancy af- 
fecting the enjoyment, tills may 
be shown, in order to defeat the 
claim, and the claimant could not 
get rid of the objection by saying 
that the tenancy was to be ex- 
cluded in his favour, so as to shut 
out such objection. 
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Exception fc 
disabilities. 


[ 107 


>r defeated as in ordinary eases ; for instance, by showing 
- that the owner of the inheritance was during the whole 
or part of that time under a disability. By the 7th 
section, the provision in favour of disabilities does not 
apply to the eases “ where the right or claim is declared 
to be absolute and indefeasible and it may be urged, 
that the policy of the law is, after so long an enjoyment, 
to clothe such user with the legal l ight without allowing 
the general object to be defeated by too minute pro- 
visions. To this, however, it may be replied, that if the 
period of the subsistence of the lease is to be excluded, 
the reversioner does not obtain complete protection 
unless he stands in the same position to all intents and 
purposes as he w ould do in the ordinary case of an user 
of twenty years, when the servient tenement w r as not 
underlease; and the words of the 7 th section of the 
statute may be satisfied by supposing it to mean only, 
that, in the computation of the period of forty years, for 
the purpose of throwing upon the owner of the inherit- 
ance the onus of showing that he w as under the par- 
ticular disability of a reversioner, no time of general 
disability is to be deducted ; but that the fact of his 
being a reversioner being once established, and the 
question, therefore, then being, whether there has been 
a valid user of twenty years, that must be decided as 
if it stood completely abstracted from the time during 
] which the servient tenement w j as in lease ; or that, in 
other words, in computing the period of forty years, 
disability [under s. 7] shall never be deducted — in com- 
puting that of twenty years, always [if properly set up 
in the pleading (^ 7 ).] 

[(//) Tlic judgments in Clayton (ante, p. 181) fully establish tho 
Y. Corhy ami Vyr v. Mumford, propositions contended fur by the 
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With regard to light, by the 3rd section, twenty years’ Light, 
uninterrupted enjoyment [of the access of it “ as an 
easement ”(A)] confers an absolute and indefeasible right, 
with the single exception of the case in which such 
enjoyment was had under written agreement. The 8th 
section of the statute does not in terms apply to the 
casement of light, and the only period of time there 
mentioned is " forty years/’ so that, even supposing the 
courts should hold that section to ajoply to easements in 
general, it would still be a question whether light could 
be included in it. This would depend upon whether the 
expression — period of forty years — could be taken to 
be synonymous with the period in which these rights 
became absolute, subject to the proviso contained in 
that section (/). 

By the construction given to the clause (sect. 4) of 
the statute, enacting 4f that no act or matter shall be 
deemed to be an interruption within the meaning of the 


learned author. There are in short 
two instinct modes of making out 
a right to nil easement under the 
2nd section, one by twenty years* 
user and another by forty years’ 
user. If. the twenty years’ user bo 
pleaded, ana a tenancy for life be 
replied, ir, is competent for the 
claimant, by sect. 7, to rejoin and 
prove a twenty years’ user (ex- 
cluding the time of the tenancy 
for life), and if he do not he will 
fail. If the forty years’ user be 
set up, and a tenancy for life or 
for years be replied, the claimant 
is driven, by sect. 8, to rejoin and 
prove a forty years* user, excluding 
those periods; but whether the 
claimant relies upon a twenty 
years' user by reason of his not 


having in fact had a user for forty 
years, or by reason that the pro- 
visions of sect. 8 furnish an answer 
to his forty years’ user, is quite im- 
material, and the question whether 
there has been a good twenty years’ 
user in the one ease constructively, 
in the other actually, next before 
the suit, must be decided in each 
case according to the same rules.] 

[(A) Harbidge v. Warwick, 3 
Exe.li. 552.] 

[(0 In Pa Ik v. Skinner, post, 
p. 197, the judges were clearly of 
opinion that sect. 8 only applies to 
the period of forty years, see post, 
p. L97 ; but whether or no, light 
is not within sect. 8, sec the cases, 
p. 172.] 
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Light. statute, unless the same shall be submitted to or ac- 
quiesced in for one year after the party shall have had 
or shall have notice thereof,” an enjoyment for the full 
period, minus any time less than a year, has been con- 
strued to give a right (A). 


No title given 
by enjoyment 
during shorter 
time. 


Inter prrr- 
sentes ct ub- 
scxitcs. 


An opinion seems, on one occasion, to have been 
expressed, that, before the statute, a license might be 
presumed from a length of user insufficient to raise tlio 
presumption of a grant, so as to justify the exercise of 
an affirmative casement until such license was counter- 
manded (Z). That such user shall be altogether insuffi- 
cient to give a right is provided by the section which 
enacts. That no presumption shall be made in favour 
of any claim from the exercise or enjoyment of the 
tiling claimed during a shorter period than that specified 
by tlui statute ( in ). 

The period of prescription fixed by the civil law was 
ten years where the party sought to be charged was 
present, and twenty where lie was absent. 


[ 108 ] By the French Code Civil thirty years’ user is suffi- 

Code Civil. cient. to confer a title to all those easements which arc, 
from their nature, susceptible of being claimed by pre- 
scription ( n ). 

(ft) Flight v. Thomas, in the Foster, and Parin', 15., in Lowe v. 

House ofjLords, 8 Cl. & Fin. 231. Carpenter^ cited ante, p. 175, and 

(0 Foe d. Foley Wilton, il Boston Presumptions, p. 127.] 
East, 50. (n) Panlcasus, TraitO dcs Scrvi- 

(m) Sect. G. [Sec the observn- tudes, 424. 
tions of Fatteson , J., in Carr v. 
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Sect. 2. — The Persons against and by whom the 
Enjoyment must be had. 

As it is essential to the existence of an casement, that 
one tenement should be made subject to the convenience 
of another, and as the right to the easement can exist 
only in respect of such tenement, the continued user by 
which the casement is to be acquired must be by a 
person in possession of the dominant tenement : and as 
such user is only evidence of a previous grant — and as 
the right claimed is in its nature not one of a temporary 
kind, but one which permanently affects the rights of 
property in the servient tenement — it follows that such 
grant can only have been legally made by a party capable 
of imposing such a permanent burthen upon the property 
— that is, the owner of an estate of inheritance ( o ) ; and 
therefore, in order that such user may confer an ease- 
ment, the owner of tlic servient inheritance must have 
known that the casement was enjoyed, and also have 
been in a situation to interfere with and obstruct its exer- 
cise, had lie been so disposed ; his abstaining from inter- 
ference wiil then be construed as an acquiescence (p). 
Contra non valcntcm agere non currit prmscriptio. 

The want of acquiescence of the owner of the inhe- 
ritance of the neighbouring tenement may, it should 
seem, be inferred, either from the circumstance, that lie 
is not in possession, or from the nature of the enjoy- 
ment of the right, it being, in truth and in fact, out of 
the view and knowledge of such neighbouring owner, 
though he be in possession. With respect to the former 
question an important point arises, whether, if the 


Persons 
against whom 
enjoyment ia 
valid. 


Acquiescence 
of owner of 
inheritance 
required. 

C 109 ] 


(p) Daniel v. North, 11 East, 
372. 


(p) Gray v. Bond , 2 II rod. Sc 
Biiig. G(>7; 5 J. It. Moo. G27. 
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Persons knowledge in fact of the owner of the inheritance of the 
^oyment^ hostile enjoyment of an easement be shown, he is bound 
Vftlid - by it. And this is a question which seems to be unsettled 
by the Prescription Act, at all events except in cases 
within the 8th clause. Cases decided before that act 
certainly lay down, that if knowledge in fact of the 
reversioner be shown, he would be bound ; but in one of 
the cases a learned judge (q) took a distinction between 
two divisions of easements, expressing an opinion to the 
effect, that an enjoyment of a negative easement would 
not bind the reversioner, unless his knowledge were 
positively shown, though it Avould be otherwise of an 
affirmative casement.* 

If, then, it be taken as law, that a reversioner can 
be bound by his knowledge in fact of an user enjoyed 
during the time his land is in the possession of a tenant, 
as his acquiescence in such cases is inferred from his 
offering no opposition, it would seem that he must have, 
by law, some valid mode of preventing the right from 
vesting by the continuance of the user. With respect 
to a negative easement it is clear the exercise of such 
a right gives no right of action to any person ; and even 
as to some positive casements, such as a right of way, 
[ 110 ] it is doubtful whether the reversioner could maintain an 

action (r); and, during the continuance of the tenancy 

(y) VcrTjfiJHann, J., in Daniel plained of was injurious to his 
v. North. L L East, 372; anil semble reversionary interest, or that it 
also by Park, J., in Gray v. Hand, should appear to be of such a per- 
2 B. & B. 667; 5 J. B. Moo. 635. manent nature as to be necessarily 

[(r) " In order to maintain the injurious. A simple trespass, evon 
action it was necessary for him to accompanied by a claim of right, 
aver and prove that the act com- is not necessarily injurious to his 

* Sec Pryor 7. IVyor, 7 W. N. Ill, 133 ; 2G L. T., N. S. 768; 27 
L. T., N. S. 257. 
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he may be unable either to interrupt the enjoyment, or 
to compel his tenant to do so ; unless, therefore, some 


reversionary interest.’* Per Barite, 
J., Baxter v. Taylor, 4 B. & Ad. 
7(i. This case was acted upon in 
Simpson v. Savage, 1 C. 15., N. S. 
352, in which the court held that 
no action lies by a reversioner, for 
a smoko nuisance caused by light- 
ing fires in a factory and causing 
smoke to issue, so as to be a nui- 
sance to the reversioner’s tenants 
and make them give notice to cjuit ; 
and a very similar point was de- 
cided in Mum ford v. Oxford , 
1 Worcester atul Wol verlia.mpton 
Ba i 1? vat/ Company , 1 II. & N. 34, 
where the complaint was for caus- 
ing loud noises, and the court held 
that the action would not lie. It 
would be foreign to the subject of 
this book to discuss the question 
how far these cases can he recon- 
ciled with the old authorities re- 
ferred to by the court in Jlrll v. 
Midland Bail/vay Company, 10 
C. B., N. S. 287, as to tlic right of 
action for causing tenants to leave 
their tenements. Jn both eases 
the court relied upon the fact that 
the injury complained of was not 
of a permanent character, although 
unquestionably the repetition of 
such acts would furnish evidence 
against the reversioner, whether 
he might be able to rebut it or 
not. In Kidgill v. Moor , 9 C. B. 
372, Manle , J., referring to the 
dictum of Barite, B., in Baxter v. 
Taylor , says, “ My brother Barite 
does not say that it would noi be 
evidence if the party claimed a 
right of way and meant to assert 
it;*’ and in Tickle v. Brown, 4 


A. & E. 378, Batteson, J., said, 
" before the statute the acts of the 
tenants would have been evidence 
against the reversioner, though 
their declarations were not so.” 
In Balk v. Skinner, 18 Q. B. 575, 
where, there being a user of twenty 
years, during the first fifteen years 
of which the premises were under 
lease, Brie, J., said, if this case 
bad arisen before the statute, there 
would have been good evidence to 
go to the jury, notwithstanding 
the existence of the tenancy, and 
the question is still to be left to 
the jury in the same way; and see 
the judgments in Daniel v. North , 
J 1 East, 372, and Linehan v. 
Deckle, 0 Ir. C. L. It. 305. 

It seems unjust to deprive the re- 
versioner of an immediate remedy 
in respect of acts which may at 
a future time furnish evidence 
against, him, and which though he 
may possibly in many cases be 
able then to rebut, must in all 
eases involve him in trouble and 
expense, by affecting the evidence 
of his right. The point is akin to 
that which is raised in actions by 
reversioners for obstructions by 
others to the enjoyment of ease- 
ments by their tenants, the ground 
of which action is, thutithc evi- 
dence of the right of the rever- 
sioner to the casement is affected, 
as his acquiescence in the ob- 
struction would furnish cvidcnco 
against him of a renunciation and 
abandonment of it. See per Tin- 
dal, C. J., Bower y. Hill, 1 Bing. 
N. C. 540. 


Persons 
against whom 
enjoyment is 
valid. 
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Persons 
against whom 
enjoyment is 
valid. 

Effect of notice 
by reversioner. 


positive act, as a notice, intimating his dissent, be suffi- 
cient to obviate the effect of the user giving a right, he 
would not be brought into the condition of a valens 
agere , without which the prescription ought not to run 
against him. 

Uracton, treating of the qualities of a possession 
necessary to confer a right, appears to consider that 
such notices, at all events, if followed up by an action 
as soon as the party is in a condition to bring one, will 
amount to an interruption. 

“ Continuam dico ita quod non sit interrupta; intcr- 


In Kid gill v. Moor, 9 C. II. 304, 
the plain tiff sued for the locking 
of a gate across a way to which 
the tenants of the plaintiffs were 
entitled in respect of the tenement, 
of which he was reversioner, and 
it was objected, on motion in 
arrest of judgment, that the act 
complained of was not of a per- 
manent character ; hut the court 
held that the declaration was good, 
as such an act. might operate as an 
injury to the reversionary interest, 
and that the question whether tho 
plaintiff is injured in liis rever- 
sionary cstaic is one of fact for the 
jury. Manic, J., said, “ I cannot 
doubt that there may be such a 
locking and chaining of a gate as 
would amount to as permanent an 
injury to the plaintiff’s reversion- 
ary interest as the building of a 
wall ; and the allegation that the 
plaintiff was injured in his rever- 
sionary interest is an allegation of 
matter of fact, * * • which is for 
the jury to lind according to the 
evidence. 1 ’ Aud in The Metro- 
politan Association v. Fetch , 5 


C. B., N. S. 504, a declaration in 
an action by a reversioner for 
obstructing ancient lights by tho 
erection of a hoarding, was sus- 
tained, the court holding that such 
an erection might be an injury to 
the reversion, and that it was for 
the jury to determine. In that 
case also the judges laydown that 
the way in which the act might 
injure the reversioner would be by 
affording evidence in. denial of 
the right . According to the last 
class of cases, the jury might find 
for plaintiff if the act complained 
of would furnish any evidence in 
denial of the right. It is difficult to 
discover any principle upon which 
the reversioner Miould be without 
remedy by action iu respect of a 
series of separate acts of obstruc- 
tion furnishing evidence in denial 
of the right, while he has such 
action in tho case of the wooden 
hoarding intervening, or why a 
scries of trespasses in the assertion 
of a right of way should not give 
a right of action to a reversioner.] 
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rumpi enim poterit multis modis sine violentia adhibita, Persons 

. . . . . . . against wbom 

per denuntiationem et impetrationcm diligentem, et dili- enjoyment is 

gentem prosequutionem, et per talem interruptioncm, — — d -‘ 

nunquam acquiret possidens ex tempore liberum tene- 

mentum” ( s ). 

And in speaking of this precise case — of a particular 
estate existing in the servient tenement during the user 
of the easement — he seems to be clearly of opinion that 
such a prohibition will be sufficient to preserve his 
right. x 

“ Si autem fuerit seisin a clandcstina, scilicet in ab- 
sentia domi norum vel ill is ignorantibus, et si scircnt 
csscnt prohibituri, licet hoc fiat dc consensu vel dissi- 
mulationc ballivorum, valere non debet” (t). 

In the case of Arkwright v. Gell(u), great stress 
was laid by the court upon the difficulty, on the part of 
the servient owner, of resisting the enjoyment. 

“But though,” says Mr. Serjeant Williams, “an [ 111 ] 

uninterrupted possession for twenty years or upwards 
should be sufficient evidence to be left to a jury to pre- 
sume a grant; yet the rule must ever be taken with 
this qualification, that the possession was with the acqui- 
escence of him who* was seised of an estate of inherit- 
ance . For if a tenant for term of years, or life, per- 
mits another to enjoy an easement on his estate for 
twenty years or upwards, without interruption, and 
then the particular estate determines, such user^tnll 
not affect him who has the inheritance in reversion or 
remainder; but when it vests in possession lie may 
dispute the right to the easement, and the length of 
possession will be no answer to his claim. Thus, where 

(0 Lib. 2, f. 61 b. (f) Lib. 4, f. 221. 

(*) 5M.&W. 203. 


G. 


O 
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Persons A. being: tenant for life, with a power to make a join- 
against whom in 

enjoyment is ture, which ho afterwards executed, gave license to B. 

in 1747, to erect a wear on the river T. in xi.’s soil, for 

the purpose of watering B.’s meadows, and then A. 
died, and the jointress entered and continued seised 
down to the year 1799, when the tenant of A.’s farm 
diverted the water of the river from the wear ; upon 
which the tenant of 15. ’s farm brought an action on the 
case for diverting the water; it was held by the court 
of K. 11. that the uninterrupted possession of the wear 
for so many years, with acquiescence of the particular 
tenants for life, did not affect him who had the inherit- 
ance in reversion; but as the court entertained some 
doubt of the fact of the license, and as the verdict for 
the plaintiff would not conclude the rights of the parties, 
they did not think it right to disturb the verdict: but 
the court w as of opinion upon the point of law as above 
stated” (a:). 

[ 112 ] In Daniel v. North ( 7 /), which was an action for ob- 

structing ancient lights, it appeared that the premises 
on which the obstruction was erected had been occu- 
pied, during twenty years, by a tenant at will, and 
there was no evidence that the ow ner of those premises 
was aw'arc of such enjoyment. 

Lord EUenborovgh observed, on the argument for 
a new trial, “ IIow can such a presumption be raised 
against the landlord, without showing that he knew of 
the fact when he was not in possession, and received no 
immediate injury from it at the time?” I 11 delivering 
his judgment his Lordship said, The foundation of 

(,t) 2 Wins. Saund. 175 e. ; 2 been any user except in the time 
Notes to Saund. 500. [Nota, it of the particular tenant.] 
did not appear that there had (y) 11 East, 372. 
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presuming a grant against any party is, that the exer- 
cise of the adverse right on which such presumption is 
founded was against a party capable of making the 
grant.; and that cannot be presumed against him, unless 
there were some probable means of his knowing what 
was done against him; and it cannot be laid down 
as a rule of law, that the enjoyment of the plaintiff’s 
windows during the occupation of the opposite premises 
by a tenant, though for twenty years, without the 
knowledge of the landlord, will bind the latter, and 
there is no evidence stated in the report from whence 
his knowledge should be presumed.” 

So in Barker v. Richardson ( z ), where lights had been 
enjoyed for more than twenty years contiguous to land 
which, within that period, had been glebe land, but was 
conveyed to a purchaser under the statute 55 Geo. 3, 
c. 144, it was held that no action would lie against such 
purchaser for building so as to obstruct the lights, inas- 
much as the rectoi’, who was tenant for life, could not 
grant the easement, and therefore no valid grant could 
be presumed. 

The cases above cited were decided before the passing 
of the recent statute 2 & 3 Will. 4, c. 71, and it is im- 
portant to observe, that the law with regard to the case- 
ment of window lights under that statute stands upon 
an entirely different footing from that applicable^ 
all other casements; at all events, with regard to its 
acquisition. 

By the statute, twenty years’ enjoyment of the access 
of light to a house or building, without interruption, 
confers an absolute and indefeasible right, unless such 

(s) 4 B. & A. 679; see also Runcorn v. Doe dcm. Cooper , 5 B. & C. 
696; 8 Dowl. & R. 450. 

O 2 
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Persons r 
against whom 
enjoyment is 
valid. 


[ U3. ] 

Persons bound 
by the statute. 
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Persons user was had under some written agreement. No pro- 
vision appears to bo made for the circumstance of the 
valul. premises, upon which the restriction is to be imposed, 
having been during the whole or any part of the time 
in the possession of a tenant — for the ignorance or ac- 
quiescence of the landlord — or even for cases in which 
it may have been absolutely impossible for liim to have 
interfered at any time during the twenty years. 

The cases, therefore, of ancient windows above cited 
arc [not] now of application, [except in cases where 
by reason of the claimant not suing in time, he is 
driven to rely on the common law right, having regard 
to the decisions upon sect. 3, cited ante, p. 171, note(i)] ; 
but as the statute docs not appear to have made any 
material alteration in the law as applicable to the user 
of other easements for a period of twenty years, these 
decisions arc at all events authorities in the case of all 
those rights to which, before the passing of the statute, 
the law of light was analogous (a). 

“ During the period of a tenancy for life, the exercise 
of an easement will not affect the fee. In order to do 
that, there must have been that period of enjoyment 
against the owner of the fee” (i). 

(a) See Wall v. Nixon, 3 Smith, nancy for life to a plea of enjoy- 
3ir». [The statute docs not apply ment under the act, the fee wil 
to any negative easement except be bound by the enjoyment under 
lign;^ tho law as to those other and against the tenant for life, 
rights cannot therefore he affected This point could not arise in 
by it.] Bright v. Wallter , where the 

(ft) For Cnriam in Bright v. point was not raised on a traverse 
Walker, 1 C., M. & R. 222; [but of a pica under the statute, but 
this does not apply to light (see upon a tra verso of a declaration 
l&mcn v. Philip*, ante, p. 172, alleging a right in general terms, 
note) ; and in the case of other under which traverse every pos- 
cascments, if the reversioner docs Bible objection was open.] 
not reply the existence of the tc- 
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With regard to all [affirmative] casements, the law Persona 
A A A M A . . . , , . against whom 

as to the servient tenement not being iu the possession enjoyment i% 

of the owner of the inheritance, where knowledge in fact _ va1 ^ 

on his part can be shown, would appear to be the same [ 3 

as before the statute. But where the servient tenement 


“ upon, over, or from which any way, or other conve- 
nient watercourse, or use of water,” is claimed, has 
been held under any term of years exceeding three 
years from the granting thereof, the user during the 
continuance of such term is excluded in the compu- 
tation of the period of forty years (c), provided the 
owner asserts his rights within three years after the 
expiration of the term (rf). 


( 0 ) Both of the period of twenty 
and forty years. Per Cur. in 
lirifjht v. Walker, 1 C., M. & K. 
211. [But the judges in B. R. 
in Palh y. Sh inner , were clearly of 
opinion that the forty years’ period 
only is nlTected by sect. 8, and 
Erie, A., said, “ The 8th section 
applies expressly to the compu- 
tation of an enjoyment for forty 
years; it would be contrary to all 
the rules of construction to hold 
that it applies also to the compu- 
tation of an enjoyment for twenty 
yours. The only possiblo ground 
fov such a conclusion is found in 
JJriffht v. Walker. But there the 
question was as to Llic exclusion 
of a tenancy for life, and the court 
was clearly right in holding that 
such a tenancy must be excluded 
from the computation of twenty 
years' enjoyment. It is so ex- 
cluded under sect. 7, and I do not 
soo that its exclusion is made more 
clear by sect. 8; I do not think 
the learned judge ever meant to 


say that a tenancy for years must 
be excluded from the computa- 
tion of an enjoyment fur twenty 
years.”] 

[00 In Pa Ik v. Skinner , IS 
Q. 15. 1575, a way had been used for 
twenty years, d u ri n g the ii rst fi ftccn 
of which the servient tenement had 
been under lease, and it did not 
appear whether the reversioner 
knew of the user during the lease, 
but at all events no resistance was 
made either during the fifteen 
years or the. remaining years for 
which the land was in possession 
of the reversioner. Erie, J M told 
the jury that the fact of the land 
having been in lease for thnjtfflbcn 
years would not defeat the user,, 
and upon a rule nisi for a new 
trial, for misdirection, the question 
principally argued was whether the 
8th section of the statute applied 
to a twenty years' user, so that 
the tenancy should be "excluded,” 
and the court expressed a clear 
opinion that it did not; but Eric, 
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Persons 
Against whom 
enjoyment is 
valid. 


In Bright v. Walker (e), where an action was by one 
lessee of the Bishop of Worcester against another lessee 


J., said, it' this disc had arisen 
before the statute, “ there would 
“ hare been good critic nee to go 
'* tot he jury of a user as of right 
“ for twenty ycars f not withstand- 
11 iny the existence of the tc - 
“ nancy}' 

It should seem that any objec- 
tion in respect of the land having 
been in lease which might have 
been taken at the common law 
may still be taken to a user for 
twenty years under the statute, 
although the statutory process of 
excluding the time of the lease is 
not open except in the case of 
forty years’ user. 

On the oilier hand, in the ease 
of forty years’ user, unless the re- 
versioner should resist the claim 
within three years from the ter- 
mination of the lenaney, lie could 
not set up the existence of the 
lease in any way— -not by way of 
exclusion from the computation, 
by reason of the express condition 
imposed by sect. 8, of resisting 
within the three years above men- 
tioned, and not as at the common 
law by reason of the provisions of 
sect. 2, which, though they allow a 
twenty years’ uSer to he defeated 
41 any other way" in which the 
same Ai< the common law might 
'be defeated, do not a 1 low the forty 
years’ user to he so defeated, hut 
only by showing that the enjoy- 
ment was had under a wiitten 
agreement, so that hut for the 8th 
section the reversioner could make 
no use of the fact of the tenancy 
at all. 


In short, there are two distinct 
ways in which the existence of a 
term of years may he taken ad- 
vantage of : — 

i. As showing, in connection 
with the other circumstances of 
the ease, that there has not been 
enjoyment binding against the re- 
versioner, ex. gr. ns in the ease of 
an enjoyment for twenty years, 
commencing during tenancy and 
continued through it, and not 
known to him and his agents. 

*2. As entitling the reversioner 
to have the period of enjoyment 
during the term excluded from 
the period of computation, so as 
virtually to extend the period of 
enjoyment required to he proved. 

The first way was open at the 
common law, and is left untouched 
by the stalntc in so far as the 
period of twenty years’ user is 
concerned, but is not left, in the 
ease of the forty years* user. The 
second way is the creature of the 
statute, and, according to the case 
of Pttlk v. Shin tier, is only appli- 
cable to a case of forty years’ user ; 
but if the person resisting the 
claim does not, by resisting it 
within three years from the end of 
the term, comply with the condi- 
tion upon which only by the 8th 
section he can take advantage of 
the statutory inode of altogether 
excluding the term from the com- 
putation of the period of enjoy- 
ment, lie is debarred from setting 
up the fact of the existence of the 
tenancy for years at all.] 

(c) 1 C., M. & R. 211. 
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for obstructing a way, the evidence of the right con- lersons 
. ■ _ . - . , . against whom - 

sisted ol an user for twenty years, during winch time enjoyment is 

the land of the defendant had been in lease for lives ; 
the Court of Exchequer held that the plaintiff had 
gained no right by such user against the bishop or any 
other person. But no evidence was given, nor was the 
question in any way raised, of the knowledge or acqui- 
escence of the bishop (/). 

Upon the point how far the reversioner is bound by 
an enjoyment had during the continuance of a particular 
estate, two questions of great doubt and difficulty have 
been introduced by the statute : — 

1st. Supposing the reversioner, being aware of the 
fact, from time to time gives a parol or written notice' 
of liis dissent to the enjoyment of the easement, any 
active interference cm his part being prevented by the 
existence of the particular estate ( g ) — 

2nd. Supposing the reversioner to bo in total igno- [ 115 j 

ranee of any such enjoyment having been had during 
the continuance of the particular estate, and in conse- 
quence of such ignorance not to have availed him- 
self of the exception in liis favour contained in the sta- 
tute (Zr) — 


[(/) The life tenancy being ah - 
salntrly excluded by sect. 7 in 
computing the period of twenty 
years, the knowledge or acquies- 
cence should seem to be im ma- 
terial. It has already been pointed 
out, that in Bright v. II 'alftcr the 
question way raised in a form which 
enabled the person resisting the 
claim to take every possible objec- 
tion under tlic uct without the ne- 
cessity of specially pleading the 
existence of the tenancy for life.] 


[(y) In this case, if the user is 
of twenty years, scrnblc, he would 
not be bound ; if of forty, lie cer- 
tainly would, unless he resided 
within three years from tl^j expi- 
ration of the term. Scm. Sec 
unto, p. 108.] 

[(/i) In this case, if the user is 
of twenty years he would not he 
hound ; if of forty, ho certainly 
would, unless lie resisted within 
three years from the expiration of 
the term. Scm. Sec ante, p. 198.] 
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Persons l n cither of these cases would a valid right to an 
against whom . . 

enjoyment is easement be acquired r 

valid. At all events, if the user of any easement had actually 
commenced before the property over which it was 
claimed passed into the possession of the lessee, the 
mere fact of such tenancy having continued during a 
period of twenty years will not, it seems, be sufficient 
to defeat the right acquired by the lapse of time, unless 
it be also shown that the landlord, up to the time of 
granting the lease, was in ignorance that any such 
right was claimed. Thus, where a house was proved 
to have been built thirty-eight years, during the whole 
of which time there had been windows towards the 
adjoining premises, and these premises had belonged 
for a number of years to a family residing at a distance, 
none of whom were proved to have ever seen them, 
and they had been occupied by the same tenant during 
the last twenty years — the court held, that, after such 
a long enjoyment, the windows must be considered 
ancient windows, and that the plaintiff was conse- 
quently entitled to recover for their obstruction (7). 
Bayleij) J., in his judgment, says, “ The right is proved 
to have existed for thirty-eight years ; the commence- 
ment of it is not shown. It is possible that the pre- 
mises both of the plaintiff and defendant once belonged 
to the same person, and that he conferred on the plain- 
ti&h&ud those under whom she claims, a right to have 
the windows free from obstruction. Daniel v. North 
[ 116 ] has been relied on to show that the tenancy rebutted 

the presumptioa of a grant, but this is a very different 
case. Here tenancy was shown to have existed for 
twenty years, but the origin of the plaintiff’s right was 
(?) Gross Vi Lewis, 2 B. & C. 686; S. C, 4 D. & R. 234. 
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not traced.” And Littledalc, J., adds, “ It was proved ^ 

that the windows had existed for thirty-eight years, and enjoyment is 

the tenancy for twenty. How the land was occupied — 1?L 

for eighteen years before that time did not appear. 

I think that quite sufficient to found the presumption 
of a grant” (A) 

As the claim of an easement is in derogation of the 
ordinary rights of property, it lies upon the party assert- 
ing such claim in opposition to common right, in all 
cases to support his case by evidence. In Cross v. 

Lewis , the absence of any evidence as to the earlier 
state of the windows was indeed held to operate in 
favour of the plaintiff— the party claiming the ease- 
ment; but the substantial proof, viz. of the user for a 
period of twenty years, had already been given by the 
claimant; and this, unrebutted by any evidence to take 
the case out of the ordinary rule, was of course sufficient 
to establish the easement. 

From the observations of the learned judge in the 
above case, it would appear, that, provided the existence 
of the easement prior to the commencement of the 
tenancy was shown, and a sufficient length of enjoy- 
ment had taken place to afford evidence of a grant, the 
burthen of proof would be thrown upon the owner of 
the land sought to be made liable to the easement ; and 
unless he could show such previous user to have taken 
place without his knowledge, the right to the casifthcnt 
would be established (7). 

Indeed it should seem from this case that proof of 
enjoyment for twenty years was in all cases primd facie 

[(&) See Path v, Skinner, ante, ( l ) See Gray v. Bond, 2 Brod, 

p. 197.] & Bing. 667; 5 J. B. Moo. 027. 
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Persons 
against whom 
enjoyment is 
valid. 

Him 


Disabilities in 
computing 
twenty years. 


evidence of a title which must be rebutted by the owner 
of the servient tenement. 

With respect to the party against whom the right is 
to be established, as a grant from the owner of the ser- 
vient tenement is to be presumed, disability on his part 
to execute such a grant will exclude the presumption 
which would otherwise arise from user during the con- 
tinuance of such disability. 

]>y the recent statute, iu all cases of computing the 
twenty years’ user, except in the case of light, the time 
during 'which the servient owner mav have been an 
infant, idiot, non compos mentis, feme covert, or tenant 
for life, or during which any action or suit to dispute 
the right afterwards abated by the death of any party 
may have been pending, is excluded (wi). No provision 
is made for the case of a party being beyond the seas 
during the whole or any part of the period of pre- 
scription (n). 


[(*») Under the 7th section these 
pounds may be absolutely ex- 
cluded, if properly pleaded, from 
the computation of the time of 
enjoyment, but independently of 
that advantage nmy still be taken 
of any of them, as at the common 
law, in respect of the shorter periods 
of enjoyment, though not of the 
longer, ante, p. U)8, note ; and in 
rcsjjcrt of statutory disabilities to 
grantTns in the case of Mill v. 
New Forest- Commissioners , 18 
C. 11. CO; Rochdale. Canal Com- 
pany v. R/tdclijf , 18 Q. U. 287), 


a distinction appears to exist 
between those cases where there 
is simply no power to grant, and 
in those where there is an absolute 
prohibition; in the latter case it 
should seem that an enjoyment, 
even for the longer period, would 
confer no right,* though in the 
former it might. In neither cun 
any right bo gained under the 
statute by enjoyment for the 
shorter period ; see p. ICO, note.] 
[(w) But in such case, although 
the time of such absence could 
not he absolutely excluded under 


* Staffordshire and 11 orcegitr shirr. Canal Company v. Jiivminy - 
ham Canal Company , 11 .7ui\, N. S. 71; affirmed in liouse of Lords, 
L. II., 1 II. Lds. 254; National Guaranteed Manure Company v. 
Donald, 4 II. & N. 8. 
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Before tlio passing of the statute, an enjoyment of an Persons 
casement for twenty years would have been evidence enjoyment is 

from which a jury might have found a lion-existing grant 

from the owner of the particular estate, which would 
have been binding on him, although it could not affect 
the rights of the reversioner; but it was held in the case 
of Bright v. Walker that by virtue of the statute no 
such modified right to an easement can he acquired. 

To be valid against any, under the statute, it must be 
valid against all who have any estate in the land; [but 
this rule does not apply to the case of light, to which, 
by reason of the provisions of sect. 3, one lessee may 
acquire, as against another lessee under the same rever- 
sioner, a valid title to the light ( 0 ).] 

“ The important question/’ said Baron Parke , in 
Bright v. Walker ( p), “is, whether this enjoyment, as 
it cannot give a title against all persons having estates 
in the locus in quo, gives a title as against the lessee and [ 118 ] 

the defendants claiming under him, or not at all? We 
have had considerable difficulty in coming to a conclu- 
sion on this point ; but, upon the fullest consideration, 
we think that no title at all is gained by an user which 
docs not g'vc a valid title against all, and permanently 
affect the see. Before the statute, this possession would 
indeed have been evidence to support a plea or claim by 
a non-existing grant from the termor in the locus in quo 
to the termor under whom the plaintiff* claims, though 
such a claim w r as by no means a matter of ordinary 

sect. 7, the fact might he set up [(<>) Frcivni v. Philips , ante, 
under sect. 2, if the person absjnt p. 172.] 

could show ignorance by himself (y,) I C., M. & It. 220; Mou- 
rn his agents of the fact of the mouth Canal Company v. liar- 
enjoyment (luring the shorter ford. Id. (ill. 
period, but not the longer.] 
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Persons occurrence; and in practice the usual course was to 

enjoyment is state a grqnt by an owner in fee to an owner m lee. 

Yalld ‘ But, ‘since the statute, such a qualified right, we think, 

is not given by an enjoyment for twenty years. For, in 
the first place, the statute is ‘for shortening the time 
of prescription and if the periods mentioned in it are 
to be deemed new times of prescription, it must have 
been intended that the enjoyment for those periods should 
give a good title against all, for titles by immemorial pre- 
scription arc absolute and valid against all. They arc 
such as absolutely bind the fee in the land. And, in the 
next place, the statute nowhere contains aft)' intimation 
that there may be different classes of rights, qualified 
and absolute — valid as to some persons, and invalid as 
to others. From hence we arc led to conclude, that an 
enjoyment of twenty years, if it give not a good title 
against all, gives no good title at all ; and as it is clear 
that this enjoyment, whilst the land was held by a tenant 
for life, cannot affect the reversion in the bishop now, 
and is therefore not good as against every one, it is not 
good as against any one, and, therefore, not against the 
defendant.” * 

[ 119 ] In this instance the enjoyment had continued during 

twenty years only. AVliere, however, the full period 
of forty years has elapsed, as that would confer a right 
to the easement, subject to the condition only that the 
reversioner interfered within three years after the deter- 
mination of the particular estate, as in the cases of con- 
ditional estates, a valid right is given as against all the 
World, until by the happening of the condition the estate 
is defeated. 


England v. Wall , 10 M. & W. 699, 
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" The enjoyment of the right during forty years/’ Perms 
said the court in Wright v. Williams "alleged in enjoymenUa 1 
the pleas, being admitted, the replications, which 'State valid * 
only an existing tenancy for life, arc no answer; for the 
time of a tenancy for life in a person who might other- 
wise. be capable of resisting the claim, though excluded 
by the 7th section from the computation of the shorter 
period of twenty years absolutely , is, by the 8th section, 
excluded from the computation of the longer period 
of forty years conditionally only ; that is, provided the 
reversioner expectant on the determination of the term 
for life shall within three years (that is, probably, before 
the end of three years), after such determination, resist 
the right ; and it does not appear that the plaintiff is 
entitled to the reversion expectant on that lease , though 
it is averred that lie has a reversion expectant on the 
determination of the interest of the tenant in possession. 

The tenancy for the life of Lord Dinorbon, the cestui que 
vie , is therefore not to be excluded, on these pleadings, 
from the period of forty years ; and, such period being 
complete, the defendant is entitled to an indefeasible 
right to the casement claimed.” * 

(<t) l M. & w. 100. 


* User for twenty yoars by the tenant and occupier of clay works is 
sufficient to give him a prescriptive title to a watercourse ( Oared v. 
Mariyn , 10 C. B., N. S. 732); and the use of a stream from time 
immemorial by tin bounders, who merely have a right by custom 
to work the tin, is sufficient to give a right by immemorial prescrip- 
tion to the owner of the land— the presumption being that the stream 
was originally diverted by arrangement with the owner. < [Ivimey y. 
Stocker , L. R., 1 Ch. Ap. 396.) 

A tenant cannot prescribe for an casement against his landlord. The 
possession of the tenant is the possession of his landlord ; and it seems 
to be on utter violation of first principles of the relation of landlord 
and tenant to suppose that the occupation of the. tenant, whose occupa- 



206 


ACQUISITION OF EASEMENTS 


Persons to 
whoitf user 
-will give an 
casement. 

[ 120 ] 


Although the user by which it is sought to acquire an 
casement must be that of the party in possession of the 
dominant tenement, yet any user under a claim of right 
in respect of such tenement will be in contemplation of 
law user by such possessor. Hence it appears that there 
is no disability (r) of any kind to destroy the effect of 
such user ; unless, indeed, the extreme case adverted to 
in the civil law be supposed — of the only user being by 
a person not having the use of reason, in which case no 
right was acquired, the intention to assert a right not 
existing. This was illustrated by the instance of putting 
something into the hand of a man when asleep (a*). 

User by an infant capable of understanding what he 


- [(*■) Except a statutory inca- 
pacity. See National Manure 
Company v. Donald , i [I. &N. 8.] 
(a) Euriosus ct pupillus sine 
tutoris auctoritatenou potest inci- 
pere possidcrc ; quia aiTcctioncm 
tcncncli non hah cut, licet maxi mo 
eorporc suo rem continuant; sicuti 
si quia Jormicuti aliqnid in mauu 


ponat. Sod pupillus tutorc auctoro 
incipiet possidcrc. Olilins quidem 
ct Nervu (ilius, etiam sine tutoris 
auctoritatc possidcrc inciporo posse 
pupillnm aiunt; cam onini rem 
facti, non juris esse: quae sententia 
rccipi potest, si ejus rctatis flint lit 
intcllcctum capiaut.— L. 1,8. 3, IT. 
do adq. vcl amit. poss. 


tiou of close A. is the occupation of his landlord, could by that occupa- 
tion acquire an easement over close 15., also belonging to Ins landlord; 
the duty of the tenant being that, if he passes over close 15., he should 
do nothing on it more than his leaso authorized him co do. ( Gayford 
v. Moffatt , L. K., 4 Ch. 135; Daniel v. Andmon t 8 Jnr., N. S. 3^8.) 
The principle that ti tenant, can do nothing to injure his landlord’s 
interest does not apply to the case of unity of possession by the tenant 
of land over which the easement of light is claimed, aiul the house in 
respect of which it is claimed, during part of the period of twenty 
years during which lmht has been enjoyed. Until the whole period 
has elapsed the legislature gives no right or title to damnify the 
neighbour’s property by preventing him from doing as he pleases w'ith 
it. There is nothing in the tenant’s act in taking the adjacent land 
to prejudice the landlord’s right, because the landlord had no right 
anterior to the lapse of twenty years. {Lady man v. Grave , L. I?., 
6 Ch. 768.) 
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was doing was sufficient to acquire the servitude. So 
also was user by a tenant or servant, even without the 
owner’s knowledge (t). 

[User under an act of parliament authorizing a man 
to use any particular casement, could not be made 
available to eke out a period of twenty years’ enjoy- 
ment, although continued after the repeal of the act for 
a sufficient number of years to make, together with the 
years of enjoyment under it, the period of twenty (n).~\ 


SECT. 3. — Qualities of the Enjoyment. 

In order that the enjoyment, which is the quasi pos- 
session of an easement, may confer a right to it by length 
of time, it must have been open, peaceable, and “as of 
right ” (,t). 

The effect of the enjoyment being to raise the pre- 
sumption of a consent on the part of the owner of the 
servient tenement, it is obvious that no such inference of 
consent can be drawn, unless it be shown that he was 
aware of the user, and, being so aware, made no attempt 
to interfere with its exercise. Still less can such consent 
be implied, but rather the contrary, where he has con- 
tested the right to the user, or where, in consequence of 


(t) Is cujus colon ns, aut. hospes, 
fiut quis alius iter ad fundum fecit; 
usus vide tur itinera, vel actu, vol 
via.ct idcirco interdict, umhnbchit; 
ctiam si ignovavil cujus fundus 
csset, per quem irct, relit icro cum 
scrvitutein. — L. 1, s. 7, ft. dc ili- 
nere. 

[(ft) Kiuloch v. Nerile , G M. & 
W. 806. If, however, there had 
been a user prior to the act, or 


any other evidence to show that 
the user l>v the claimant w as in- 
dependent of the act, the cuse 
would he otherwise.] 

(j?) “ The sort of possession that 
is required to establish a prescrip- 
tion is the same in the civil law, 
the law of Jersey, and onr common 
law,*' per Lord M'ynfortl in JJcnext 
v. Pijfon, 1\ C. 1 lvnapp, 70. 


Versons to 
whom user 
will give on 
easement. 


[ 121 ] 


Nee vi, nec 
clam, nec pre- 
cario. 
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Qualities of SU ch opposition, an interruption in the user has actually 
t h e enjoy ment. pi ace> Even supposing these defects of the user 

not to exist, still the effect of the user would be destroyed 
if it were shown that it took place by the express permis- 
sion of the owner of the servient tenement, for in such a 
case the user would not have been had with the intention 
of acquiring or exorcising a right. The presumption, 
however, is, that a party enjoying an easement acted 
under a claim of right until the contrary is shown (?/). 

The civil law expressed the essential qualities of the 
user, by the clear and concise rule that it should be 
" hec vi, nec clam, nee precario” (z). 

The doctrine of the law of England, as cited by Lord 
[ 122 ] Colte , from liracton, exactly agrees with the civil law'. 

The possession must be long, continuous, and peaceable. 
Long, that is, " during the time required by law ; con- 
tinuous, that is, uninterrupted by any lawful impediment; 
and peaceful, because, if it be contentious, and the oppo- 
sition be on good grounds, the party will be in the same 
condition as at the beginning of his enjoyment. There 
must be ‘ longus usus nec per vim* nec clam, nec preca- 
rio 5 ” (a). “ Transferuntur dominia sine titulo et tradi- 
tion© per usucaptioncm, scilicet per longam, continuam, 
ct pacificam possessionem. Longa, i. e. per spatium 
temporis per legem definitum. Continuam dico, ita 
quod non sit legitime interrupta. Pacificam dico, quia 
si contentiosa fuerit, idem erit quod prifts, si contentio 
fuerit justa. Ut si verus dominus, statim, cum intrusor 
vel disscissor ingressus fuerit seisinam, nitatur talcs 
viribus repellere, et expellerc, licet id quod inceperit 

(y) Campbell v. Wilson f 3 East, si serv. vind. 

294. (a) Co. Lifcfc. 113, b ; Bracton, 

(z) C. L. 1, ff. de serv. L. 10, ff. lib. 2, f. 51 b. 52 a, 222 b. 
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perduccrc non possit ad effectum, dum tamcn cum 
dcfecerit, diligens sit ad impetrandum et prosequendum. 
Longus usus nec per vim, ncc clam, nec precario, &c.”(6). 


The enjoyment must be peaceable. 

At common law any acts of interruption or opposition, 
from which a jury might infer that the enjoyment was 
not rightful, were sufficient to defeat the effect of the 
enjoyment, the question being whether, under all the 
facts of the case, such enjoyment had been had under a 
concession of right. 

By the statute it is enacted that nothing shall be 
deemed to be an interruption, unless it shall be submitted 
to, or acquiesced in, for the space of a year after the 
party interrupted shall have notice thereof, and of the 
person making or authorizing the same (c). 

It is certainly by no means clear what the precise in- 
tention of the legislature was ; but it appears hardly 
possible that it should have been intended io confer 
a right by user during the prescribed period, however 
“ contentious ” or “litigious ” such user may have been (r/). 
In the case of Bailey v. Appleyard (r), where a right of 
way was claimed, the use of which had been materially 
obstructed by a “ stang,” Patteson , J., left the question 


[(ft) “ Theso words, ‘as of right,’ 
occur in sect. 5 of 2 & 3 Will. 4, 
c. 71. There has been much dif- 
ficulty as to their construction, but 
it seems clear that if the enjoy- 
ment has been clandestine, con- 
tentious or by sufferance, it is not 
of right.” Per Erle t J., 17 Q. B. 
275. This, as already shown, is 
subject to one exception. Sea 
ante, p. 107.] 

G. 


(o) Sec ante, p. 175 ( 0 ). 

{(i) See Wright v. Williams , 1 
M. & W. 100. [And it has been 
held, in Eaton v. Swansea Water - 
7 vorks Company , 17 Q. B. 267, 
that such was not tho intention of 
the legislature. See p. 176.] 

(c) 3 Ncv. & P. 257; S. C. 8 
A. & E. 161, and corrected in noto 
in the same volume. 

r 
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Qualities of to the jury “ whether the stang had prevented the exer- 

the enjoyment. . „ . u „,,x - 

cise of the right (/). * 


(/) The report of the case oE 
Bailey v. Appleyanl was first 
published in 3 N. & P. 1257; it after- 
words appeared in 8 Ad. & El. 
161. On the case, as it appeared 
in these reports, the following ob- 
servation was inode in the first 
edition of this work. “In the 
recent case of Bailey v. Apple- 
yard , the erection of n rail by the 
owner of the servient tenement 
within the shorter period of the 
statutory prescription was held 
sufficient to prevent the acquisi- 
tion of the right ; and it was de- 
cided that it was incumbent on 
the plaintiff to prove an enjoy- 
ment not interrupted, every inter- 
ruption being presumed to be hos- 
tile until the contrary was shown. 
It does not appear from the report 
that in this instance the interrup- 
tion was acquiesced in, or even 
continued for a year. 1 ’ In the 8th 
volume of Adolphus & Ellis, the 
reporters, after adverting to the 
appearance of the above passage, 
gives the following very important 
correction of the report of the case. 
11 The learned judge who tried the 
cause of Bailey v. Appleyard lias 
favoured the reporters with a note 


of the facts proved before him, 
from which it appears that the re- 
port of the case, above referred to, 
and that, in the present volume (p. 
161), are incorrect in representing 
that on the trial any question ulti- 
mately turned upon an interrup- 
tion within thirty years. 

“The plaintiff endeavoured to 
show that tlio tenant of Uppcr- 
liousc Farm (in respect of which 
the plaintiff claimed) had for more 
than thirty years pastured his 
cattle in Toadholcs Lane as far os 
a close called Potovcr Lane, but it 
was proved that a stang, or rail, 
sufficient to prevent cattle from 
passing, had been erected across 
Toadlioles Lane, between Upper- 
house Farm and Potovcr Lane. 
It did not appear when the stung 
was put np ; but it had stood much 
moro than two years beforo its 
removal in 1800. A neighbouring 
proprietor had been accustomed 
to turn his cattle into Toadholcs 
Lane from the Potover Lane end ; 
and tho stang obstructed tlic pas- 
sage of his cattle towards Upper- 
house Farm, as well as the passage 
of cattle from Upper-house Farm 
into tho part of Toadholcs Lano 


* An act of partial interruption, instead of destroying tlic easement 
claimed, may qualify it, and be evidence of another easement. Thus, 
where a wear across a river was claimed by prescription, and a miller, 
whose mill was on its banks, had caused a fender to be shut down, the 
court hold this not fatal to tho claimant’s right, thinking that there was 
nothing to prevent a second easement being acquired, as subordinate to 
that already existing, if the subject matter admitted of it. {Iloilo v, 
Whyte, L. R., 3 Q. E. 302.) 
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By the civil law any enjoyment was said to be forcible ^Qualities 
to which opposition was offered, either by word or deed, the en j°yrcent. 
by the owner of the servient tenement ( g ). 

The enjoyment must be open. 

The user of an casement may be secret, either from Nec clam, 
the mode in which a party enjoys it, or from the nature 
of the casement itself. 

Instances of the former kind arc where the right is 
exercised by stealth, or in the night (A). 


between tlic stang and Potovcr 
Lane. By agreement between the 
two proprietors in 1801), a gate was 
put up at the end of Potovcr Lane ; 
the stang was then removed ; and 
from that time the cattle of the 
plaintiff’s predecessor depastured 
tlio whole of Toudholes Lane up to 
the gate. The plaintiff's counsel 
argued that t lie stang was not ne- 
cessarily an interruption of the 
plaintiff's enjoyment of pasture 
over the lo< us in quo ; and that, if 
it was not, the evidence showed an 
enjoyment of many years before 
1 Si O. The learned judge left it 
to the jury to say whether the 
stang had prevent, ni the exercise 
of the right. Verdict for the de- 
fendant. 

“ No question, therefore, at tho 
trial, turned on the effect of au 
interruption ; bnt, if tho stang 
was erected adversely to tho right 
insisted on by tlic plaintiff, ho 
failed in proving a thirty years’ 
enjoyment, because tlic evidence, 
as far as it went, showed that tho 
enjoyment, as claimed, had not 
begun till 1800, and the plaintiff 
had been excluded, and not inter- 
rupted, during the first two years 


of the thirty. And even if it had 
appeared that the stang ought to 
have been treated as an * interrup- 
tion,’ it was plain that it had ex- 
isted and been acquiesced in for 
more than a year. On the motion, 
reported auto, the term ‘inter- 
ruption 9 wus used ; but it was 
evidently unnecessary, for the pur- 
pose of the decision, to employ it 
in any other sense than that of 
obstruction.* 1 

(g) Vi factum videri, Quintus 
M nidus seripsit, si quis contra 
quum proliibcrctur,fcccrit: ct in ill I 
\idetur plena esse Qninti Mucii 
del initio. Sed et si quis jactu vcl 
minimi lnpilli prohibitus faccre, 
perseveravit facerc : bnne quoquo 
vi fccisso videri, Pccdius ct Pom- 
ponius scribuut, eoque jure utimur. 
— L. 1, s. 5, G, ff. quod vi ant clam. 

Prohibitus autem intclligitur, 
quolibet prohibenlis actu : id cst 
vel diccntis sc prohibore, vcl ma- 
nuni opponents, lapillumvo jac- 
tnntis prohibendi gratii. — Ibid. L. 
20, s. 1. 

(A) Itaquo clam nanciscitur 
possessionem, qui futuram con- 
troversiam metuens, ignnrantc eo, 
quern metuit, furtive in posses- 
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Qualities of Instances of the latter kind occur where a claim is 

the enjoyment. to an extraordinary degree of support to a house 

[ 124 ] f rom the neighbouring soil* in consequence of an exca- 

vation on the parly’s own land, not visible to the 
neighbour (i). 

A consideration of this rule would, it appears, afford 
an answer in the affirmative to the question incidentally 
raised in the case of Dodd v. Holme (A), — whether, in 
order to acquire a right to support for a house by anti- 
quity of possession, it must originally have been built 
with that degree of strength and coherence which may 
reasonably be expected to be found in a well-built 
house, — for as there might be nothing in the external 
appearance of the house to give notice to the owner of 
the adjoining land that the weakness with which it was 
built caused it to require a. greater degree of support 
from his soil than a well-built house would have re- 
quired, and quoad such additional support the enjoy- 
ment would have been secret, no presumption of a grant 
©f it on his part could be implied. 

The same reasoning would also apply to the case of 
an ancient house, originally well-built, becoming weaker 
from the want of proper repair. A man believing there 
were no minerals on his own land might bo willing to 
[ 125 ] subject it to the easement of support to a well-built 

house, which would diminish the value of his property 


sioncm. ingreditur.— L. C, IT. do 
adq. vel limit, poss. 

Tulis usus non valcbit, cum .sit 
clandestine, ct idem erit si noc- 
tnrnus.— Uractou, lib. 2, f . 52 b. 

Ant in absentia domini.— Ibid. 
Lib. 4, f. 221 a. 

See Dawson v. DuJtc of Nor- 
folk, 1 Price, 240. [See as to the 


case of a bailiff claiming a right 
by user over his master's properly, 
Officers of State v. Earl of Had- 
dington , 5 AVils. & Shaw, Sc. 
App. 570.] 

(i) Partridge v. Scott, 3 M. & 
W. 229. 

(ft) 1 A. & E. 493; 3 Ncv. & 
Man. 739, 
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only in the event of his wishing to mine in it, although 
he would refuse to restrict himself from digging a foun- 
dation for any building he might require ; which would 
possibly be the case were he bound to afford the support 
necessary to sustain a rickety and ill-built edifice. 

This reasoning also applies to the claim of support 
from adjoining houses (/).* 

By the civil law it was sufficient to vitiate the user, 
if, from the acts of the party, an intention of conceal- 
ment could be inferred (?«). This intention might be 
deduced from the manner in which the act was done, 
and the Digest contains a variety of instances in which 
such an intention was inferred from the facts (n). 

The enjoyment must be as of right. 

Enjojinent had under a license or permission from 
the owner of the servient tenement, as has been already 
remarked, confers no right to the easement. Each re- 
newal of the license rebuts the presumption which would 
otherwise arise, that such enjoyment was had under a 
claim o t right to the easement (o). 


(1) Sec per JWamwetl , B., in 
the case of Solomon, v. Vintners' 
Company , 4 IT. A N. (501, acc. In 
the last-mentioned case the court 
laid down that the Prescription 
Act 2 & 3 Will. 4, c. 71, docs not 
apply to such a right at all ; see 
post, Rights of support to Build- 
ings by Buildings.] 

(*0 Idem Aristopntat/cum quo- 


que clam faccrc, qui cclandi ammo 
habet cuin, quern prohibiturum sc 
intcllegcvil, et id cxistimat, aut cx- 
istimarc debet, sc prohibitum iri. — 
I.. 3, § 8, ff. quod vi aut clam. 

(w) L. 3, §§ 7, 8, ff. quod vi aut 
clam. 

(o) Monmouthshire Canal Com - 
pany v. Harford, 1 C. M. & R. 
614 ; see ante, pp. 154, 170. 


• Ou this ground the diversion of a stream for twenty years by a 
lower proprietor does not affect the rights of a higher proprietor, or 
entitle the lower proprietor to prescribe against him that the diverted 
water shall be pure. ( Stockport Watenvorks Company v. Potter , 3 
II. & C. 326; Sampson v. Hoddinott , 1 C. B., N. S. 590.) 


2ia 

Qualities of ■ 
the enjoyment. 


Nec prec&rio. 
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Qualities of Any admission, whether verbal or otherwise, that the 
enjoyment. en j 0 y men j. jj a( j jj CCn foy permission of the owner of 
the servient tenement, was sufficient, before the recent 
statute, to prevent the acquisition of the right, however 
[ 126 ] long such enjoyment might have continued. “ Si 

autem,” sayB Bracton, “ (scisina) prccaria fuerit et de 
gratid, quae tempestive revocari possit et intempestivc, 
ex longo tempore non acquiritur jus ” (p).* 

By the statute a distinction is made as to the effect 
of a parol license in those cases in which the right is 
declared to be absolute and indefeasible, and those in 

QO Lib. 4, f. 221 a. 


* If the enjoyment commenced by permission it is a question for the 
jury whether it did not continue by permission. ( Craved v. Martyn , 19 
C. B., N. S. 732.) Tho uso of waste water from a canal is not an 
enjoyment as of right. {Staffordshire $ Worcestershire Canal Com - 
pany v. Birmingham Canal Company, L. 11., 1 II. Lds. 254.) 

An enjoyment, in fact, for more than the statutable period is not an 
enjoyment as of right if, during the period, it is known that it is only 
permitted so long as some particular purpose is served. Thus, where 
the diversion of waU.r by a canal company under the powers of their 
act caused the bed of the stream to be silted up, and, on the restoration 
of the water to its original course, tho bed was insufficient to carry off 
the flood waters, it was held that the riparian proprietor had no pre- 
scriptive right to have the diversion continued, beca us e the benefit 
to him of the diversion was u precarious enjoyment. {Mason v. 
Shrewsbury and Hereford It. C., L. li, G Q. B. 578.) 

The plaintiff sought to restrain the defendant from building to the 
obstruction of liis light and air. The defence was that the defendant 
had for many years before he began to build used tlie ground on which 
ho was building as a stack yard, and that stacks of hay and corn 
higher than the buildings complained of, had been placed by him on 
the land, some of which remained for the greater part of tho year. 
Wood , V.-C., held that the plaintiff had not made out his right. The 
defendant had obscured the window's as often as he pleased, and as long 
as he pleased, lhc plaintiff stood in the position of one who, by 
opening his window, took his chance of getting what light ho conld 
against tho neighbouring farmer, who had the right to block him up 
when he liked. ( Brook v. A rvher , 3 W. N. D.) 
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•which there is no such provision. In the former in- Qualities of 
stance, although the enjoyment commenced by permis- ^ enjoyment; 
sion, yet after it has continued during the requisite 
period (forty years in general, and twenty in the case 
of lights), the right cannot be invalidated, except by 
proof that the casement “ was enjoyed by some consent 
or agreement expressly given or made for that purpose 
by deed or wilting (y). 

The latter case is not affected by the statute. 

The “ precarious enjoyment ” of the Civil Law, by 
which, as lias been already seen, no prescriptive right 
could be acquired, is identical with the permissive en- 
joyment of the English law ( r ). 

For the same reason, that the enjoyment must be Unity of pos- 
such as to afford evidence of the acknowledgment of BCBS10 “' 
the right to an easement as such, by the owner of the 
servient tenement, no right is acquired by the enjoyment 
of an easement which has been had during the time of 
a unity of possession of the dominant and servient tene- 
ments; ami it has been decided in a recent case, that, 
in computing the period of twenty years’ enjoyment 
“ next before the action brought,” under the statute, not [ 127 ] 

only must the time during which the unity continued be 
excluded, but that the operation of the unity is to sus- 
pend the process of acquisition while it lasts, and to 


[(</) The effect of the statute 
is that in tlio case of the longer 
periods, a right may he acquired 
by an enjoyment which at the 
common law would have been bad 
as “ a precarious enjoyment see 
ante, p. 167, note. The whole 
matter is explained in Tickle v. 
Brown , 4. A. & E. 3G9.] 

(r) Prccaiinm est, quod preeibus 


petonti utendum eonccditur (tnm- 
diu) qnamdiu is, qui concessit, pa- 
titur. — L. 1, ff. de prccario. 

Vcluti si me prccario rogaveris, 
ut per f unduin meum ire, vdl agerc 
tibi liecat : vel ut in tcctnmvcl in 
arram tedium mcarum still icidimii 
vel lignum in parictem inimissum 
habeas.— Ibid. L. 3. 
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Interruption 
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owner under 
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128 ] 


destroy altogether the effect of the previous user, by 
breaking the continuity of the enjoyment (s). 

A claim under the statute to an easement by enjoy- 
ment during the periods therein specified may be con- 
clusively rebutted, and the user shown not to have been 
as of right, by evidence of a breach of the continuity of 
possession by an act of interruption on tlic part of the 
servient owner acquiesced in for a year after notice 
(sect. 4) (0 ; [and so it may by evidence of repeated 
interruptions of less than a year, if they be sufficient to 
show that the enjoyment was contentious (m).] 

In delivering the judgment of the Court of Exchequer, 
in Bright v. Walker , in which the qualities of an enjoy- 
ment necessary to clothe it with right by lapse of time 
were considered, liar on Parke said (a), “In order to 
establish a right of way, and to bring the case within 
this section (2nd), it must be proved that the claimant 
lias enjoyed it for the full period of twenty years, and 
that lie has done so, 4 as of right for that is the form in 
which, by section 5, such a claim must be pleaded ; and 
the like evidence would have been required before the 
statute to prove a claim by prescription or non-existing 
grant. Therefore, if the way shall appear to have been 
enjoyed by the claimant, not openly and in the manner 
that a person rightfully entitled would have used it, but 
by stealth, as a trespasser w r ould have done — if he shall 
have occasionally asked the permission of the occupier 
of the land — no title w r ould be acquired, because it was 
not enjoyed * as of right.’ For the same reason it would 


(*) Onlcyy. Gardiner, 4 M. & [(w) Eaton y. Swansea Water* 

W. 496; Clayton V. Corby , 2 G. works, 11 b. sup.; 17 Q. B. 267; 
& D. 183; [2 Q. B. 813; liattis- see ante, p. 176, note (o).] 
hill v. Reed, 18 C. B. 696.] (x) 1 C., M. & B. 219. 

[(f) Seo ante, p. 175, note (o).] 
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not, if there had been unity of possession during all or 

part of the time ; for then the claimant would not have — 

enjoyed ( as of right 5 the easement, but the soil itself. 

So it must have been enjoyed without interruption. 

Again, such claim may be defeated in any other way by 
which the same is now liable to be defeated ; that is, 
by the same means by Which a similar claim, arising by 
custom, prescription or grant, would now be defeasible ; 
and, therefore, it may be answered by proof of a grant, 
or of a license, written or parol, for a limited period, 
comprising the whole or part of the twenty years , or of 
the absence or ignorance of the parties interested in 
opposing the claim , and their agents , during the whole 
time that it was exercised 

The authority of this case, and the doctrines laid 
down by the court in it, were fully recognized in The 
Monmouthshire Canal Company v. Harford (y), and 
Tickle v. Brown (z). * 

(y) 1 C., M, & R. 614. (z) 4 A. & E. 36‘J. 


* It must also be lawful. The right to have a wear in a river was 
disputed on the ground that the enjoyment was not lawful ; but the 
courts, holding that the statutes prohibiting wears in rivers were con- 
fined to navigable rivers, decided that a wear in a river not navigable 
could be claimed by prescription. ( Bollc v. Whyte , L. R., 3 Q. B. 
286; Lord Lcconfeld y. Lari of Lonsdale , L. R., 5 C. P. G57.) 
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CHAPTER VI. 

Ok' PARTICULAR EASEMENTS AND PARTICULAR NATURAL 
RIGHTS OP A SIMILAR CHARACTER. 


Sect. 1 . — Rights to Water. 

llUNNING water is the subject of easements of 
several kinds. The right to receive a flow of water in a 
natural stream, and transmit it in its accustomed course, 
is an ordinary right of property — a Natural Right : the 
right to interfere with the accustomed course, either by 
penning it back upon the land above, or transmitting it 
altered in quality or quantity to an extent not justified 
by natural right («), is an Easement. 

Tlic right to have a natural stream run in its accus- 
tomed course docs not arise by prescription, but “jure 
naturae,” and of common right as an ordinary incident 
of property ; the right to interfere with this natural 
course, by altering the quality or quantity of the water, 
is an Easement, and is claimable by prescription. 

“ When a man lias a lawful casement or profit by 
prescription, from time whereof, &c., another custom, 
which is also from time whereof^ &c., cannot take it 
away ; for the 011c custom is as ancient as tlic other ; 
as if one has a w T ay over the land of A. to his freehold 
by prescription, from time whereof, &c., A. cannot allege 
a prescription or custom to stop the said way ” (A). 

(o) See p. 233. (ft) Aldrcd’s case , Rep. 58 b. 
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The difficulty here suggested does not arise with 
regard to a natural stream, the right to the flow of it 
not arising by prescription ; and if a man declares for 
a disturbance of the course of a stream, it is a good 
plea to justify the diversion in virtue of an casement so 
to do. 

Bracton appears to consider the obligation to respect Natural rights 
the natural course of a flowing stream as a duty imposed oascmcntsln 
by law ; and that, unless justified by an casement, a running watcr ’ 
man has no more right to divert the course of a stream 
than to discharge water upon his neighbour’s land: 

“Item a jure impoiiitur servitus prredio vicinorum; [ 131 J 

scilicet ne quis stagnum suum altius tollat, per quod 
tenementum vicini submergatur. Item ne faciat fossam 
in suo per quam aquam vicini diver tat, vel per quod ad 
alveum suum pristinum reverti non possit in toto vel in 
parte” (c). 

In the Courts of the United States, which recognize 
and profess to be guided by the principles of the English 
law, tliis point has received much consideration. In an 
elaborate judgment of Mr. .Justice Story, the right to 
have a stream flow on in its accustomed course is laid 
down to be a right universally incident to tlic property 
in the adjoining land, a right which can only be inter- 
fered with by the acquisition of an casement ; and the 
ordinary rights of tlie owners of the adjacent land to 
the natural flow of the stream are distinguished with 
great precision from the acquisitions in derogation of 
the common rights made by an exclusive appropriation 
•of the water. 

** Prima facie ( d ), every proprietor upon each bank of Judgment of 

Start/ , J. 

( o ) Bracton, lib. 4, f. 221 n. 

(f?) Tyler v. Wilkin yon, 4 Mason, U. S. It. 3P7. 
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Judgment of a river is entitled to the land covered with water, in 
— — ry * J * front of his bank, to the middle thread of the stream ; 

or, as it is commonly expressed, ad medium jilum aqua* 
In virtue of this ownership he has a right to the use of 
the water flowing over it in its natural current, without 
diminution or obstruction. But, strictly speaking, he 
has no property in the water itself, but a simple use of 
it, while it passes along. The consequence of this prin- 
ciple is, that no proprietor has a right to use the water 
[ 132 ] to the prejudice of another. It is wholly immaterial 

whether the party be a proprietor above or below in the 
course of the river, the right being common to all the 
proprietors on the river ; no one has a right to diminish 
the quantity which will, according to the natural cur- 
rent, flow to a proprietor below, or to throw it back 
upon a proprietor above. This is the necessary result 
of the perfect equality of right among all the proprietors 


* In 'flic Earl of Zetland v. The Glover Incorporation of Perth 
(L. It., H. Lds. 2 Sc. 70), a question arose ns to the right of fishing in 
the Tay, the usage being the same as the rule, that each should fish ad 
medium Jilum. A drifting island had sprung up which gradually 
increased from the operation of currents, tides and floods. It was con- 
tended by the Earl of Zetland that as it was nearer his side of the river, 
the measurement should be from the outer side of the island ; but it 
was held that the island was to be reckoned as part of the bed of the 
river. Lord Westbury said, that if the island had become annexed to 
the hank, so ns to become a permanent accretion, he should have been of 
opinion that the appellant would have had the right to have the river 
measured from the north side of this permanent accretion. It may be 
doubted whether this circumstance would alter the boundaries of tlio 
riparian proprietors, which is assumed to hare been in the middle of 
the stream from time immemorial. 

In Mayor and Corporation of Carlisle v. Graham (L. R., 4 Ex. 
861), the corporation had a several fishery in a tidal river which changed 
its course, and it was decided that they had no right in the new channel, 
their claim being founded on a grant from the owner of the soil through 
which the river anciently flowed. 
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of that which is common to all. The natural stream, 
existing by the bounty of Providence for the benefit of 
the land through which it flows, is an incident annexed, 
by operation of law, to the land itself. When I speak 
of this common right, I do not mean to be understood 
as holding the doctrine, that there can be no diminution 
whatsoever, and no obstruction or impediment whatso- 
ever, by a riparian proprietor, in the use of the water as 
it flows, for that would be to deny any valuable use of it. 
There may be, and there must be allowed to all, of that 
which is common, a reasonable use. The true test of 
the principle and extent of the use is, whether it is to 
the injury of the other proprietors, or not. There may 
be a diminution in quantity, or a retardation or acce- 
leration of the natural current, indispensable for the 
general and valuable use of the water, perfectly consis- 
tent with the common right. The diminution, retar- 
dation, or acceleration, not positively and sensibly 
injurious, hy diminishing the value of tlie common 
right, is an implied clement in the right of using the 
stream at all. The law here, ns in many other cases, 
acts with a reasonable reference to public convenience 
and general good, and is not betrayed into a narrow 
strictness, subversive of common sense, nor into an 
extravagant looseness, which would destroy private 
rights. The maxim is applied, sic utere tuo ut alienum 
non leedas. 

“ But of a thing common by nature, there may be 
an appropriation by general consent, or grant. Mere 
priority of occupation of running water, without such 
consent or grant, confers no exclusive right. It is not 
like the case of mere occupancy, where the first occupant 
takes by force of his priority of occupancy. That sup- 


Judgment of 
Story, J. 


[ 133 ] 
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Judgment of poses no ownership already existing, and no right to the 
—— one already acquired. But our law awards to the ripa- 
rian proprietors the right to the use in common, as one 
incident to the land : and whoever seeks to found an 
exclusive use must establish a rightful appropriation in 
some manner known and admitted by the law. Now 
this may be either by a grant from all the proprietors, 
whose interest is affected by the particular appropriation, 
or by a long exclusive enjoyment without interruption, 
which affords a just presumption of right. By our law, 
upon principles of public convenience, the term of 
twenty years of exclusive uninterrupted enjoyment has 
been held a conclusive presumption of a grant or right. 
I say of a grant or right — for I very much .doubt 
whether the principle now acted upon, however in its 
origin it may have been confined to presumptions of a 
grant — is now necessarily limited to considerations of 
this nature. The presumption is applied as a presump-, 
tion juris et de jure , wherever, by possibility, a right 
may be acquired in any manner known to the law. 

# * % # # 

“With these two principles in view, the general rights 
of the plaintiffs cannot admit of much controversy. They 
134 ] are riparian proprietors, and, as such, are entitled to the 
natural flow of the l iver without diminution to their 
injury. As owners of the lower dam, and the mills con- 
nected therewith, they had no rights beyond those of 
any other persons, who might have appropriated that 
portion of the stream to the use of their mills; that is, 
their rights are to be measured by the extent of their 
natural appropriation, and use of the water for a period, 
which the law deems a conclusive presumption in favour 
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of rights of this nature. In their character as mill 
owners, they have no title to the flow of the stream be- 
yond the water actually and legally appropriated by the 
mills ; but in their character as riparian proprietors, they 
have annexed to their lands the general flow of the river, 
as far as it has not been already acquired by some prior 
and legally operative appropriation. 

“No doubt, then, can exist as to the right of the 
plaintiffs to the surplus of the natural flow of the stream 
not yet appropriated. Their rights, as riparian pro- 
prietors, are general; and it. is incumbent on the parties, 
who seek to narrow those rights, to establish, by com- 
petent proofs, their own title to divert and use the 
stream.” 

As an casement is something superadded to the 
ordinary rights of property, and it is incumbent on the 
claimant thus seeking to cast a burthen upon his neigh- 
bour to prove his title to it, it is evidently essential, in 
order to determine in what manner and what amount of 
evidence shall be giveu to support the title, to ascertain 
strictly what are the bounds of the ordinary rights of 
property, and where tlie right claimed assumes that 
accessorial character which trenches upon the liberty 
of another. Thus, with reference to the question above 
alluded to, it becomes important to consider whether the 
right to receive the water is one of the ordinary inci- 
dents of the ownership of the soil, or an additional right 
claimed as an easement. 


Judgment of 
Story , J. 


[ J 


In discussing this question, a misconception appears 
to have taken place ; the right to the corporeal thing, 
water itself, has been confounded with the incorporeal 



224 


OF FAHTICUIiAU easements, etc. 


right to have the stream flow in its accustomed manner (*). 
Upon this a further error was founded — that the first 
appropriator of water had a right to continue to divert 
the stream to the extent of such appropriation, no matter 
how injurious such diversion might be to the rights of 
parties who should afterwards seek to use the stream. 

The question has been much debated — what nature of 
property existed by law, or could exist, in air, light and 
water. It has been attempted to rest that right to the 
enjoyment of these elements upon the first occupancy of 
a common right. Thus, Blackstonc, in his chapter on 
“ Title by Occupancy,” after remarking, that a property 
in goods and chattels might bo acquired by occupancy — 
"the original and only primitive method of acquiring 
any property at all lays it down, that "the benefit of 
[ 136 ] the elements — light, air, and water, — can only be ap- 
propriated by occupancy. If I have an ancient window 
overlooking my neighbour’s ground, lie may not erect 
any blind to obstruct the light; but if I build my house 
close to his wall, which darkens it, I cannot compel him 
to demolish his wall, for there the first occupancy is 
rather in him than in me. If my neighbour makes a 
tan-yard, so as to annoy, and render less salubrious the 
air of my house or gardens, the law will furnish me with 
a remedy; but if he is first in possession of the air, and 
I fix my habitation near him, the nuisance is of my own 
seeking, and may continue. If a stream be unoccupied, 
I may erect a mill thereon, and detain the water, yet not 
so as to injure my neighbour’s prior mill or his meadow, 
for he hath, by the first occupancy, acquired a property 
in the current” ( t /). 

(e) Mason v. Hill , 5 B. & Adol. 19 ; 2 Ney. & M. 747'. 

(/■) 2 Black. Com. 402. 
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The last two illustrations appear to be incorrect, and 
directly at variance with the later decisions upon this 
subject (ff). 

Even if it were conceded that these elements are, by 
the law of England, still in common, and subject to be 
made property by occupancy, analogy to the rules which 
govern the acquisition of property by this means, points 
out, that the appropriation of a particular portion could 
give no right of property in more than that portion. 
The abstraction of a measure of water from a flowing 
stream to-day, can give no property in water which may 
possibly hereafter form part of the stream, but which is 
now on the mountains. The present reception of light 
by a window cannot give a prospective property in the 
light itself, which will pass through the window to- 
morrow, and which has not yet emanated from the 
sun. 

The right principle to be collected from the authorities 
is, [that “ the right to have a stream to flow in its 
natural state without diminution or alteration is an 
incident to the property in the land through which it 
passes ; that flowing water is publici juris, not in the 
sense that it is a bonum vacans, to which the first 
occupant may acquire an exclusive right, but that it 
is public and common in this sense only, that all may 
reasonably use it who have a right of access to it, that 
none can have any property (A) in the water itself, except 
in the particular portion which he may think proper to 

(g) JHisi v. Hall, 4 Bing. N. C, [(//,) Except by virtuoof some 

183 ; 8. C. 6 Scott, 500, post ; statute. Sco Proprietors of Med- 
Mason v. Hill, 3 B. & Ad. 304j may v. Earl of Romney, 9 C. B., 
5 B. 8c Ad. 1. N. 8.576.] 


[ 137 ] 


Result of 
authorities. 


a. 


Q 
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abstract from tlie stream and take into his possession, 
and that, during the time of his possession only, but 
that each proprietor of the adjacent land has the right 
to the usufruct of the stream which flows through it, 
and that this right to the benefit and advantage of the 
water flowing past his land is not an absolute and 
exclusive right to the flow of all the water in its natural 
state, but is a right only to the flow of the water, and 
the enjoyment of it, subject to the similar natural right 
; of all the proprietors of the banks on each side to the 
/ reasonable enjoyment of the same stream ; and that it is 
* only, therefore, for an unreasonable and unauthorized 
use of this common benefit that an action will lie; but 
that for such an use it will, even though there may be 
no actual damage to the plaintiff” (i), and that if the 
user by the riparian owner goes beyond his natural 
right, it matters uot how much the plaintiff (whose 
natural right is affected by such user) has used the 
water, or whether he has ever used it at all; in cither 
case his right is equally invaded, and an action is main- 
tainable (A).] 


[(i) Enibrey v. Owen, G Exch. 

.m] 

[(/&) See judgment in SamjMon 
y. Hoddinott , 1 C. 15., N. S. Gil; 
see also 3 Kent’s Commentaries, 
439—445, quoted in the judgment 
in Embrcy v. Onm, uh. sup. In 
Miner v. Oilmonr, 1 2 Moore, P. C 
15li, Lord Aingsdotm, delivering 
judgment on an appeal from Lower 
Canada, after stating tliat there 
was no distinction between the 
English law and that applicable 
to the case beforo their lordships, 
said, “By the general law appli- 
cable to running streams, every 


riparian proprietor has a right to 
wlmt may be called the ordinary 
use of the water flowing past his 
land ; for instance, for the reason- 
able use of the water for liis do- 
mestic purposes and for his cattle, 
and this without regard to the 
effect which such use may have 
in case of a deficiency upon pro- 
prietors lower down the stream. 
But, further, he lias a right to the 
use of it for any purpose, or what 
may be deemed the extraordinary 
use of it, provided that he docs 
not thoreby interfere with the 
rights of other proprietors either 
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It was formerly made a question whether the simple 
fact of the water running in a natural channel to and 


above or below him. Subject to 
this condition, he may dam up the 
stream for the purpose of a mill, 
or divert the water for the purpose 
of irrigation ; but he has no right 
to interrupt the regular flow of the 
stream if he thereby interferes with 
the lawful use of the water by 
other proprietors, and inflicts upon 
them a sensible injury.” * 

In lord v. Commission era of 
City of Sidney, 12 Moore, P C. 
473, it was argued that a riparian 
owner who, by express words in 
the conveyance to him, is excluded 
from the ownership of the bed of 
the stream ad medium filum aqu®, 


(which in the absence of such 
words is implied,) does not possess 
the rights of a riparian proprietor 
to the water of the stream. No 
express decision was pronounced 
as to this (the claimant being held 
entitled to the bed), but their 
lordships said that they did not 
accede to the argument. See also 
the last-mentioned case, as to the 
effect or a reservation in a grant 
of land upon the bank of a river of 
the right to the use of the water, 
upon the rights of the grantee in 
respect of other lands on the same 
stream of which he is owner. 


* In Lord Norhury v. Kit chin (3 F. & F. 292; 9 .Tur., N. S. 132), 

Martin , 13., in his direction to the jury, quoted this passage as con- 
taining the law on the subject, and ruled that the riparian proprietor 
could only tal'o the wat< r lor a purpose of utility, and not to make an 
ornamental poml. The plaintiff** counsel moved for a new trial, on 
the ground that the dictum of JLord A inysdoivn stated the right of a 
ripari .n proprietor 1 oar extensively. The court did not decide that it 
was exactly correct, but discharged the rule on the ground that the 
defendant had not taken an unreasonable quantity of water. The 
stream sent down 333,000 gallons a-day, ami the defendant abstracted 
from 8,000 to 9,000. 

In JVvttall v. Hracnvr.il (L. R., 2 Ex. 9), Martin , B., says, “The 
law has been supposed to be well settled, and in my opinion is nowhere 
more clearly stated than by Lord Kingsdomi in Miner v. Gihnonr ” 

And he cites the above passage, and says that, there is no doubt 
that it is the law. And Channel ! , B., delivering the judgment of 
Pollock, C. B., and himself (p. 13), says, “I quite agree that the pas- 
sage quoted by my brother Martin from Lord Kinysdo ten's judgment 
very clearly, as well as accurately, stales the law applicable to running 
streams.” 

It is not a reasonable use of a river for a riparian proprietor to erect Pickett v. 
a permanent building in the channel of the stream. The opposite pro- Morris. 
prietor may maintain an action against him for so doing without proof 

Q 2 
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through land, is sufficient to confer upon the owner of 
it this right to prevent his neighbour’s interference; 


of actual damage. This was so decided by the House of Lords on a 
Scotch Appeal, and it seems that tho law of England is the same. (Per 
Lord Cr an worth, p. 58.) “By tho law of Scotland, as by the law of 
England, where tho lands of two conterminous proprietors arc separated 
from each other by a running stream of water, each proprietor is prima 
facie owner of tho soil of tho alveus, or bed of the river, ad medium 
filum, aqua. Tho soil of tho alveus is not the common property of the 
two proprietors, but the share of each belongs to him in severalty, so 
that if from any cause the course of the stream should be permanently 
diverted; tho proprietors on either side of the old channel 'would have a 
right to use the soil of th v+ilwus, each of them up to what was medium 
filum aqua , in the same way ns they were entitled to tlie adjoining 
laud. The appellant contended that as a consequence every riparian 
proprietor is at liberty at his pleasure to erect buildings on his share of 
the alveus, so long as the other proprietor cannot show that damage is 
thereby occasioned or likely to be occasioned to him. I do not think 
that this is a true definition of the law*. 

“Iiivers arc liable at times to swell enormously from sudden floods 
and rain, and in these eases there is danger to those who have buildings 
near tho edge of the bank, and indeed to the owners of the banks gone* 
rally, that serious damage may he occasioned to them.” 

lie afterwards says, “ That merely to put a slake in tho river would 
not be actionable, ou the principle of de minimis non curat prator 
and also that it might be demonstrated in such case, not that there was 
an extreme improbability, but even impossibility, of damage resulting to 
any one from the use.” And Lord Chelmsford , L. C., said, “ That it 
would be a perfectly fair use of the rights of a riparian proprietor to 
build a boat-house on its banks, provided he did not thereby obstruct 
| the river or divert its course.” ( Bickctt y. Morris^!Hl^ 1 ft. of Lds., 
* Sc. & D. Ap. 47; see, too, Lord Norbury v. Kitekin, 1 W. N. 36G; ID 
L. T., N. S. 501.) 

And Wood , V.-C., in Orossley v. Light orvler (L. R., 3 Eq. 29G), 
says, “ a riparian proprietor has the right to tho use of the water when- 
ever lie may want to enjoy it. It is quite true that at this moment it 
is not made use of by the plaintiffs for watering their cattle or for any 
- other purpose, but they have a right to the user and a right to interfere 
with anything that injures that right of user in such a manner as that, 
if not interrupted for twenty years, the person so injuring the right 
would acquire a title.” 

In Wilts $ Berks Canal Navigation Co. v. Swindon Waterworks 
Co. (L. R., 9 Cb. 451; affirmed on appeal, 10 W. N. 138), tlie 
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and 'whether there must be some more direct and tan- 
gible perception of the benefit of the water; and if so, 

defendants, a waterworks company, partly from public motives partly 
for private profit, were minded to supply the town of Swindon witli 
water, and wished to use and divert the water of a stream for that 
purpose. The Lords Justices held that such was not a purpose for 
which a riparian proprietor was entitled to take the water from its 
natural course. Actual pecuniary damage was not necessary to give a 
right of action or suit, because it was sufficient to show that the 
defendants were interfering with that whicli was a right, and in a mode 
which might give a future legal right to interfere with the stream when 
it might be wanted, or in a pecuniary point of view be useful to the 
ripnrian proprietor below. 

In Owen v. Davies (0 W. N. 17o ), it was held that a Board of 
Health only had the ordinary right of a riparian proprietor, and was 
not entitled to divert water to their reservoir. 

In the case of a navigable river where the tide flows and reflows, the 
soil in the channel of which belongs to the crown (Com. Dig. Navi- 
gation, A; Gann v. Fishers of 1 Yhit stable, 11 It. of Lds. 207), a 
riparian proprietor cannot complain of an erection in its channel, unless 
it causes him special damage. ( Brown v. Gvgy, 10 Jur., N. S. 525; 
2 Moore, P. C., N. S. 341, a decision on the law of Lower Canada.) 

lie has a right to have the water flow past his land and of access to 
the river, and Lo water his cattle, and is entitled to sue it the waiter is 
^fouled to tliu prejudice of his right, but he cannot sue on a use or in- 
terference with the river not prejudicing liis rights. ( Oldaker v. Unfit , 
ft Dc G., M. & G. 376.) Ho is cntillcd to compensation if his access to 
the river is entirely taken away {Duke of Ihiccleugh v. Metropolitan 
Hoard of Works^ L. R.,5 II. Lds. 118; Metropolitan Board of Works 
v. M* Carthy, L. 7* , 7 11. Lds. 243), but not if it is merely impeded. 
{Kearns v. Cordwainers Co., 6 C. B., N. S. 388; Att.-Gcn. v. Conser- 
vators of Thames , 1 II. & M. 1 ; Lyon v. Fishmongers Co., 10 W. N. 
181). 

In the Ati.-Gcn. v. Dari of Lonsdale (L. R., 7 Eq. 377), Malins, 
V.*C., held that the rights of riparian proprietors on tidal and untidal 
rivers were the same, and that an erection in the bed of the river by 
one riparian proprietor was necessarily tin injury to his opposite 
neighbour. 

A person who has a customary right to water may sue for an abstrac- ( 
tion of the water to which he is entitled without proof of actual 1 
damage. {Harr op r. Hirst , L. R., 4 Ex. 48.) 

Conservators of a navigable river may complain of any unreasonable 
diversion of water to the prejudice of the navigation. As they have no 
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whether a single act of such perception is sufficient; or 
whether such perception of benefit must be continued 
and repeated during such a period of time as would be 
requisite in general to confer an casement. And whether 
the act, or acts, of perception give a right to claim the 
benefit of the entire stream, or to such an extent only as 
may be sufficient to continue the enjoyment already had. 
Whether, for instance, if a stream runs through the lands 
of two neighbouring proprietors, that, per se y gives the 
right to the owner of the lower land to have the stream 
flow on without interruption, and, consequently, to main- 
tain an action against the proprietor above for any 
diversion of the water by him ; or whether it is neces- 
sary that lie must previously have used the water, as by 
[ 138 ] means of a mill, or in some similar manner; or whether 

such usage must have subsisted for the time required to 
give an casement: and whether, if such mill requires 
only one half the usual supply of water of the stream, 
lie can maintain an action for any diversion of the 
stream so long as sufficient water is left to turn his mill^ 

Even the earlier authorities seem clearly to have 
settled, that, if the stream be of sufficient antiquity, a 
single act of perception of the benefit of it is enough to 
give a right to the owner of the land to insist upon the 
stream running on in its accustomed course; at all 
events to such an extent as may be necessary for the 
continuance of such enjoyment (/) ; but although it was 

(/) Healey y. Skate, 0 East, 208; Williams v. Mo eland, 2 B. & C. 
910; 4 Dowl. & It. 5sa. 

personal interest, and only their public duly to perform, they are to be 
treated by the court as judges of the damage, unless the other side can 
show n manifest and palpable cusc of wilfulncss in their desire to 
impede without doing any good to themselves. (Att,*Gen. v. Great 
Eastern Hallway Co., L. 11., 0 Ch. G72.) 
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not then settled that the right to the flow of water in a 
natural stream depends, not upon anticpiity of enjoy- 
ment, but is an ordinary right of property, yet, even in 
that state of the authorities, it is not easy to see how 
the single act of perception could have been supposed 
to give any additional force to the evidence of the 
antiquity of the stream, so as to make it afford a pre- 
sumption of a right, supposing that the mere antiquity 
of the stream, unaccompanied by proof of user, would 
not give rise to such a presumption; and the author 
observed in the second edition of this work that this 
would seem to show, and it lias since been so held in 
the cases already cited, that the right to the flow of 
water is quite independent of any such act of percep- 
tion ; and although it is a well-known rule of law, that 
an action on the case cannot be maintained for a tor- 
tious act, unless the plaintiff shows some actual damage 
resulting from such act to himself (;?/), and although 
there is authority in the books to the effect, that it is 
incumbent on the part}' complaining of the diversion of 
a stream, to show that he lias sustained some damage 
thereby (»), and that he must show that he has already 
applied the stream to some useful purpose, with which 
the diversion interferes, yet this can not now' be con- 
sidered as law according to the recent authorities, in 
which it is decided, that every proprietor of land along 
the stream has, without ever having. used the water, 
a right to maintain an action against any person who 
diverts it, unless the person so diverting it has .acquired 
ft legal title to do so, if the diversion diminishes the 
flow of water to an extent greater than that necessarily 

(mi) Masonv. Jlill, 3 B. & Ad. (?i) Williams v.31orland ) 2B.8c 
00 A; 2 Ncv. & M. 747. C. 010; 4 Doivl. & I i. 580. 


139 ] 
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incident to the reasonable use of the water by the pro- 
prietor above in the exercise of his similar right ; as, 
for instance, if a person erects a mill, and thereby inter- 
feres with the course of the stream to such an extent, he 
is liable to an action for such diversion at the suit of 
any proprietor of land lying lower down the stream, 
although the latter has never applied the water to a 
beneficial purpose, and brings an action only one day 
before the time requisite to give the owner of the mill a 
prescriptive right to a use of the water exceeding the 
natural right. And it is enough for the plaintiff, with- 
out showing actual damage, to show an injury to his 
right to have the flow of the water by proof that the 
defendant has used more of it than he is entitled to use 
as a riparian owner (o). 

If the mill, or other mode of occupation of the water 
be ancient, no doubt ever existed upon the authorities 
as to the owner’s right of action for any obstruction (p). 
And even the earlier decisions appear equally clear, for 
[ 140 ] the more limited proposition, “ That the application of 

a stream to any useful purpose gives a right to have 
the stream run on in its accustomed course, as far, at 
least, as is necessary for such application.” In Cox v. 

[CO antc i P- 226, the judg- the natural right; see Kortliam 

me tits in Rnibrey v. Owen, 6 Exch. v. Hurley, l El. & Bl. 660, ancl 

iJG8, ancl Sampson v. lloddinott, 1 Martin, 15., ie his judgment in 

0. 15., N. S. GH, where the action Rawstvon v. Taylor , 11 Exch. 

as bv a reversions r ; also Wood 3G0. And it also applies to the 

v. Wand, 3 Exeh. 772, and Miner diversion of -water from an arti- 

v. Gihnour, ante, p. 226. This ficial watercourse, when there is a 

principle, that no actual damage right to the flow of such water; 

need he shown to have been caused Rochdale Canal Company r. King t 

in order to sustain an action for 14 Q. B. 12 2. 

diversion of water, applies equally (p) Comyn’s Dig. Action on 

to the right to a flow of water the Case for a Nuisance, A. 
acquired by grant or, user as to 
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Matthews (q), it is said by Lord Hale, “ If a man lias 
a water-course running through his ground and erects 
a mill upon it, he may bring an action for diverting the 
stream, and not say antiquum molendinum ; and upon 
the evidence it will appear whether the defendant hath 
ground through which the stream runs before the plain- 
tiff’s, and that lie used to turn the stream as lie saw 
cause ; for otherwise he cannot justify it, though the 
mill be newly erected.” In Prescott v. Phillips (r), 
Mr. Seijeant Adair ruled, " that nothing short of twenty 
years’ undisturbed possession of water diverted from the 
natural channel, or raised by a weir, could give a party 
an adverse right against those whose lands lay lower 
down the stream, and to whom it was injurious, and 
that a possession of above nineteen years, which was 
shown in that case, was not sufficient.” 

In Bealey v. Shaw (.v), the mills and works of the 
plaintiff and defendants were situated on the banks of the 
river Irwcll. The persons under whom the defendants 
claimed had an ancient weir across the stream, by means 
of which they had an casement to divert a certain quan- 
tity of water. The plaintiff* erected a mill lower down, 
to supply which lie used the portion of water which 
remained undisturbed by the weir. After he had con- 
tinued to do so for four years, the defendants enlarged 
their weir, in 1791, in such a manner as to divert an 
additional quantity of water, to the injury of the plain- 
tiff’s mill, and for this diversion the action was brought. 
At the trial of the cause Graham , B., considered "that 

(?) 1 Vcntris, 237. See also Court of K. B. in Mason v. Hills 
LuttreVs case , 4 Rep. 86. 5 B. & Adol. 25 ; 2 Nev. & M. 

(»•) Cited in Bealey v. Shaw, 6 747. 

East, 213, and recognized by the (a) 6 East, 208: 


Bealey r. 
Shaiv. 


[ 141 ] 
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Healey v. 
Sham. 


[ 142 


the important period for the jury to attend to, as to the 
question of right, was in 1791, when it was clear that 
an increased quantity of water had been drawn by the 
defendants from the river by means of the then newly 
enlarged and deepened sluice, before which time the 
plaintiff’s works had been erected, and he was in the 
enjoyment of so much of the water as had not been 
before appropriated by those under whom the defendants 
claim ; that persons possessing lands on the banks of 
rivers had a right to the flow of water in its natural 
stream, unless there existed before a right in others to 
enjoy or divert any part of it to their own use; that 
every such exclusive right was to be measured by the 
extent of its enjoyment, and if the defendants had in 
1791 taken more water from the river than had ever 
been done by themselves or those under whom they 
claimed, after the plaintiff had appropriated what was 
before left for himself by means of which liis works were 
injured, this was a damage to him, and the continuance 
by the defendants, who succeeded to the premises of the 
sluice so deepened and enlarged, was a continuance of 
the injury for which the action lay.” A verdict having 
been found for the plaintiff on this ruling, a new trial 
was moved for, on the ground that “ the evidence of 
exclusive enjoyment by the defendants, and those from 
whom they claimed, to as much of the water as they had 
occasion for, increased from time to time, as more was 
wanted from 1794 downwards, was evidence to be left 
to the jury, of tlicir exelush e right to the whole of the 
] river water; and that any other person erecting a mill 
afterwards on the same stream, must take it subject to 
the defendants’ prior right to use the whole, and could 
not acquire an adverse title against it under twenty 
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years’ quiet enjoyment.” The before-mentioned cases jjealey r. 

of Cox v. Matthews aiul Prescott v. Phillips were re- — 

ferred to in argument. Lord Ellenho roughs in deliver- 
ing his judgment, said w 1 see no ground for disturbing 
the verdict. If the whole evidence were left to the jury, 
as stated by the learned judge, there can be no question 
upon it, and if the verdict had been for the defendants, 
it could not have been sustained. The general Jaw as 
applied to this subject is, that, independent of any partial 
enjoyment used to he had by another , every man had the 
right to have the advantage of a flow of water in his own 
land , without diminution or alteration; but an adverse 
right may exist, founded on the occupation of another; 
and though the stream be either diminished in quantity, 
or even corrupted in quality, as by means of tlie exer- 
cise of various trades, yet if the occupation of the party 
so taking have existed lor so long a time, that will raise 
the presumption of a grant, the other party whose land 
is below must take the stream subject to such adverse 
right. Here it appears, from 1721 downwards, there 
has been a partial enjoyment of the water of the river 
)>> those occupying ihe defendants’ premises, by means 
of a weir of a given height, and a sluice of given dimen- 
sions. In this state of things the plaintiff, in 1787, 
comes to a spot lower down the stream, and erects a 
weir, mill and other works on his own land, and enjoys 
the rest of the water which the defendants had not been 
accustomed to divert, and this he docs for four years, 

■without objection from any person. Suppose the ques- [ 143 

tion had arisen then, on that enjoyment by the plaintiff, 
of wliat I may say was less than liis natural right, of a 
right abridged by the defendants’ prior occupation of a 
part of the river for their own purposes, what objection 
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Bealey v. could have been made to it ? How could it have been 

l shown that the occupiers of* the defendants 9 premises 

were then in possession of all the water, when it is 
apparent that their use of it was not increased so as to 
deprive the plaintiff* of the benefit of it till 1791, when 
they enlarged their works ; and for the very purpose of 
appropriating to themselves more of the water, they 
enlarged their sluice.” Grose , J., added “ The verdict 
is neither against law nor fact. The plaintiff had a 
right to all the water flowing over his own estate, sub- 
ject only to the casement which the defendants might 
have in it, in respect to the premises which they oc- 
cupied higher up the river. To what extent did that 
go? It appears, prior to the year 1791, the occupiers 
of the defendants 9 premises exercised the right of having 
a weir in the liver of a certain height, and diverting the 
water from the natural channel by means of a sluice of 
certain dimensions. The plaintiff, on the other hand, 
had a right to all the water coming over that weir which 
had not been carried off by such sluice. Then, to 1791, 
the persons under whom the defendants claim converted 
the sluice, which was before a narrow channel, into 
what some of the witnesses call a canal, made both 
wider and deeper than before, and thereby prevented 
the plaintiff from taking the water in the same manner 
that he had done for four years before, and as he was 
entitled to take it. 15y so doing they encroached on 
his right, and deprived him of a benefit which was 
[ 144 ] attached to his estate. It was an extension of a right 

before exercised by them, and a material injury to the 
plaintiff.” Lawrence , J., commenced his judgment by* 
saying, “ I think the law was very correctly stated by 
the learned judge at the trial.” Le Blanc , J., after 
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recognizing the ruling of the learned judge who pre- v - 

sided at the trial, continued, “ The true rule is, that — 

after the erection of works and the appropriation by the 
owner of land of a certain quantity of the water flowing 
over it, if the proprietor of other land afterwards takes 
what remains, the first-mentioned owner — however lie 
might, before such second appropriation, have taken to 
himself so much more — cannot do so afterwards.” 

In the case of Saunders v. Newman (t ) , it appeared Saunter* y, 

Nemnan. 

ill evidence that the plaintiff’s mill was built upon the 
site of an ancient mill which had existed on that spot 
for the space of at least forty years before. In 1801 
this old mill was burnt down, and the plaintiff then built 
the present mill, with a wheel of the same dimensions 
and on the same level with the former one. Since that 
period, however, he had erected a new wheel of different 
dimensions, requiring less water. The level of the water, 
however, continued the same. It was for an injury to 
this last wheel that an action was brought. The decla- 
ration stated the plaintiff’s possession of a water-mill, 
and that the defendant was possessed of another mill 
and mill-pond ; and that the water of a certain stream [ 145 ] 

from time immemorial had flowed, and still of right 
ought to flow, in its usual channel under the mill of the 
plaintiff, and from thence into the mill and mill-pond of 
the defendant, and from the mill and mill-pond of the 
defendant in its usual channel, without being penned or 
forced back, so as to occasion any injury to the plain- 
tiff’s mill : yet the defendant, wrongfully kept and con- 
tinued a hatch-dam or mill-head belonging to his mill- 
pond raised to a much greater height than the same 
(0 1 B. & A. 258. This action was tried in 1817. 
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Saunders v. had theretofore been* while large quantities of the water 
^ Ag> vman. ^ ^ s t r earn, which ought to have flowed and escaped 

out of the defendant’s mill-pond in its usual channel 
below the same mill and away from the plaintiff’s mill, 
were greatly prevented from so flowing and escaping, 
and by reason of such obstruction quantities of the 
water and stream were penned and forced back against 
the wheel of flic plaintiff's mill, whereby he was pre- 
vented from working it. Upon these facts. Burroughs J., 
was of opinion, “ That, as this was an action founded on 
the plaintiff’s possession, and for an injury to that pos- 
session, and as he had not enjoyed his mill in the state 
in which it was when the injury was sustained for the 
space of twenty years, he was not entitled to recover ; 
that if the mill had remained in the state in which it 
was when rebuilt in 1801, he would have been enabled 
to maintain his action for an injury, but he thought fit 
to alter it, and to make a new wheel so materially 
different from the former, that the evidence of his right 
was gone ; and this being his own voluntary act, the 
learned judge thought that he could not maintain an 
action on the ground of possession, for he could only 
[ 146 ] support it by a medium of proof, not that this was the 

same wheel, but that if the old wheel had remained the 
acts of the defendant would have injured him in that 
state.” The plaintiff having been nonsuited, it was 
contended, on showing cause against a rule for a new 
trial, that the plaintiff must show a prescriptive right to 
the mill, and 1 Jtollc, Abr. 107, pi. 16, was cited, where 
it was said, "If l have a mill by prescription, and 
another erect a new mill, and force back the water on 
my mill so as to do me an injury, I may have my action 
on the case.” Lord Ellcnhorough said, in giving judg- 
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ment, “ The plaintiff in this case declared that he was 
possessed of a mill, and that the water had been used 
to flow in a particular manner. Now, if by any altera- 
tion lower down the stream the water be prevented 
from escaping as it has usually done, and that be to the 
prejudice of the owner of the mill, it seems to me to 
form the ground of an action against the party so ob- 
structing the water. If, indeed, the plaintiff had stated 
in the declaration his right to be in respect of a mill 
of a given construction, the result might have been 
different ; but in the present case there must be a new 
trial.” Bayley , J., added, 6C I do not sec how the 
alteration of the wheel can make any difference in this 
case, at least so far as to withdraw it from the con- 
sideration of the jury ; it seems to me that all the alle- 
gations in the declaration wore proved. The plaintiff 
proved that he was possessed of a mill, and that the 
water flowed from time immemorial in a particular 
channel, and that the defendant lmd obstructed it. The 
objection, therefore, if any, must be upon the record. 
If a person stops the current of a stream which has 
immemorial]}' flowed in a given direction, and thereby 
prejudices another, he subjects himself to an action.” 
Abbott , J., said, “ When a mill lias been erected upon 
a stream for a Jong period of time, it gives to the owner 
a right that the water shall continue to flow to and from 
the mill in the manner in which it lias been accustomed 
to flow during all that time: the owner is not bound to 
use the water in the same precise manner, or to apply it 
to die same mill; if he wore, that would stop all im- 
provement in machinery. If, indeed, the alterations 
made from time to time prejudiced the right of the 
lower mill, the case would be different ; but here the 


Saunders v. 
Newman , 
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Saunders v. 


Williams v. 
Borland. 

r 148 


alteration is by no means injurious. The old wheel 
drew more water than the now one.” Holroyd , J., 
after citing the judgment of Le Blanc , J., in Bealey v. 
Shaw, continued — “ The defendant, therefore, had no 
right to use the water in this caso after the erection of 
the plaintiffs mill in a different manner than it had been 
accustomed to be used before ; for at all events, by that 
act the plaintiff appropriated to himself the water flow- 
ing in that particular way. N ow the water used to flow 
without the obstruction complained of. The' defendant, 
therefore, can have no right to turn the water back upon 
the plaintiff’s mill. The change of the wheel can make 
no difference, because, at the time it was done, it was 
certainly lawful for the plaintiff to make the alteration. 
Then, if that be so, the defendant by his subsequent 
act cannot deprive the plaintiff of an advantage which 
he has already lawfully acquired.” 

The case of Williams v. Morland (11) has been sup- 
posed to be somewhat at variance with the doctrine laid 
down in the cases already cited : but when viewed with 
the light thrown upon it by more recent decisions (a*), it 
appears to present nothing inconsistent with the prin- 
ciple already laid down ; though it may be conceded, 
that some of the expressions made use of bv the learned 
judges in that case are rather ambiguous. The declara- 
tion in that case stated, “ That the plaintiff, by reason of 
a dwelling-house and land, &c., enjoyed the benefit and 
advantage of the water of a stream, called the Lee river, 
which ought to flow past the premises of the plaintiff, 
for supplying them with water; that the defendant 

(u) 2 B. & Cr. 9105 4 Dowl. & («)'See Mason v. Hill , 0 B. & 

R. 683. Ad. 1 ; 2 Nev. & M. 747. 
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erected a flood-gate, and thereby prevented the water william y- 

from running and flowing in its regular course, and — 

caused the water of the stream to run in a different 

direction, and with increased violence and impetuosity 

against the banks of the plaintiff, and undermined, 

washed away, damaged and destroyed them.” There 

was a second more general count, which also charged 

the injuiy to be to the banks of the plaintiff. At the 

trial, before Graham , B., the jury found that no damage 

had been done to the plaintiff's banks, but that their 

bad condition was caused by the plaintiff’s neglect to 

repair them ; but the jury added, that they thought the 

defendant should not stop the water iy summer time. It 

was then insisted, that the plaintiff was entitled, upon 

this finding, to a verdict, because the defendant had 

stopped the water from coming to the plaintiff’s premises 

in the summer time. But the learned judge was of 

opinion, that, inasmuch as the plaintiff, in his declaration, [ 149 ] 

did not complain that he was deprived of a supply of 

water, but that the natural course of the stream was 

altered, and that the water was caused to flow with 

greater impetuosity against liis lands, whereby the banks 

were injured, and as the jury had found that the banks 

were not injured by such flowing of the water, the 

defendant was entitled to a verdict. Liberty, however, 

was given to the plaintiff to move to enter a verdict for 

him ; but the rule nisi was discharged without hearing 

the defendant’s counsel. 

The true ground of the decision of the Court of 
King’s Bench in this case appears to be that taken by 
the learned judge at nisi prius, viz. that the action was 
brought without reference to any easement at all, for an 
alleged wrongful act of the defendant in throwing back 

G. R 
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water on the plaintiff's land , and injuring his banks; a 
ground of action that totally failed in proof (y). The 
observations of the learned judges, as to the general law 
of flowing water, were totally uncalled for by the ques- 
tion then before the court. “Flowing water,” said 
Bay ley, J., “is originally publici juris ; so soon as it 
is appropriated by an individual, his right is co-exten- 
sive with the beneficial use to which he appropriated it ; 
subject to that right all the rest of the water remains 
publici juris” 

In Liggins v. Inge (z\ already cited, the precise 
question now treated of did not arise : the original 
right of the plaintiff to the flowing water was not 
denied, and the case turned entirely on the effect of a 
parol license. In the judgments in Williams v. Mor- 
land, as well as in Liggins v. Inge , there are dicta to 
the effect, “ that, by the law of England, the possessor 
who first appropriates any part of water flowing through 
his land to his own use, has a right to the use of so 
much as he then appropriates against any other : ” but 
more recent decisions, in which all the authorities have 
been elaborately reviewed and considered, have estab- 
lished that this position is correct only if taken with the 
qualification, u that, by such appropriation, no greater 
right is claimed than to a flow of water in its usual and 
accustomed course;” it being clearly settled, that no 
.appropriation, except for such a period as will confer 
an casement, can diminish the natural rights of other 
parties possessing lands along the course of the stream. 

(y) Sec per Curiam in Mason (r) 7 Bing. 682; 6 Moo. &. P. 
v. Hill, 6 B. & Ad. 20; 2 Nev. 712. 

& M. 747. 
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“ The right to the use of water,” said Sir J. Leach , 
in Wright v. Howard («), “rests upon clear and settled 
principles ; prim a facie, the proprietor of each bank of 
a stream is the proprietor of half the land covered by the 
stream, but there is no property in the water. Every 
proprietor has an equal right to use the water which 
flows in the stream, and consequently no proprietor can 
have the right to use the water to the prejudice of any 
other proprietor. Without the consent of the other 
proprietors who may be affected by his operations, no 
proprietor can either diminish the quantity of water 
which would otherwise descend to the proprietors below, 
or throw the water back upon the proprietors above. 
Every proprietor who claims a right either to throw the 
water back above, or to diminish the quantity of water 
which is to descend below, must, in order to maintain 
his claim, cither prove an actual grant or license from 
the proprietors affected by his operations, or must prove 
an uninterrupted enjoyment of twenty years.” The 
learned judge then added, “that an action will lie at 
any time within twenty years where injury happens to 
arise in consequence of the new purpose of the party to 
avail himself of his common right” ( ft). 

The case of Mason v. THU (c), which may be consi- 
dered as having settled the Jaw on this point (d), came 
twice before the Court of King’s Bench, and on both 
occasions, elaborate judgments were pronounced, both 

(<*) 1 Sim. & Stuart, 100. Marquis of Rreadalbane^mg^ 

(ft) Rex v. Trafford , 1 B. & Ad. N. S. 414. 

874; S. C. in error, 8 Bing. 204; (c) 3 B. & Ad. 304; 5 B. & Ad. 

1 Moo. & Scott, 401; 2 Cr. Sc J. 1; 2 M. & Ncv. 747. 

265; which appears to have been [(<£) See judgment in Emhrey 
compromised ; Menxies v. Tht ▼. Owen, G Ex. 369, acc.] 

R 2 
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Mason v. Hill. 
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Mato* y. Hill. My sanctioning the principle, “that if the owner of 
~ j an( j adjoining. a stream has once appropriated the water 

to a beneficial purpose, he may maintain an action 
against any person diverting it from its usual course, 
tliouffh such diversion be the continuation of an act done 

c; 

previous to that beneficial appropriation on liis part, 
provided such diversion has not continued for a Sufficient 
length of time to confer an easement.” 

The declaration stated, “ that the plaintiff was law- 
fully possessed of a small manufactory and premises, and 
by reason thereof ought to have had and enjoyed the 
[ 152 ] benefit and advantage of the water of a certain stream, 

which had been used to run and flow, and of right ought 
still to run and flow, to his mill, &c., in great purity 
and plenty, to supply the same Avith water for working, 
using and enjoying the same, and for other necessary 
purposes; that the defendants, by a certain dam and 
obstructions across the stream above the plaintiff’s pre- 
mises, impounded, penned back, and stopped the water, 
and by pipes, stiles, &c., diverted it from the plaintiff’s 
premises, and prevented it from fioAving along the usual 
and proper course; and further, that the defendants 
injuriously heated, corrupted, and spoiled the water, so 
that it became of no use to the plaintiff, whereby he was 
prcA cnted from using his mill and premises in so exten- 
sive and beneficial a manner as lie otherwise would have 
done.” At the trial before Bosanquety J., the following 
appeared to be the facts of the case. The plaintiff and 
the defendants had land contiguous to the stream ; the 
land of the defendants being situate on a part of the 
stream above the land of the plaintiff. The stream acted 
as a sewer to part of the town of Newcastle-undcivLyne, 
and the water was consequently foul and muddy ; it had 
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been unprofitable to both parties until it was diverted Mason v. JIUL 
by the defendants : this diversion took place in 1818, by 
the defendants erecting a weir or dam across the stream 
at the part, contiguous to their own land. By means of 
this weir, and of channels and reservoirs made in their 
land, great part of the water was conveyed to certain 
buildings belonging to them at some distance from the 
weir, and there used as part of the supply of water 
necessary for a steam engine. About ten years after 
this diversion, the plaintiff made a channel in his land 
contiguous to the stream, for conveying the water to [ 153 ] 

some buildings belonging to him at a little distance from 
the stream, for the purpose of some process of manu- 
facture not previously carried on there. Some attempts 
at accommodation between the parties took place, but 
were ineffectual or unsatisfactory, and therefore the 
action was brought: the plaintiff’s works were occa- 
sionally suspended for want of the water diverted by the 
defendants, and which, alter it had been used by them, 
was suffered to pass away into a level below the plain- 
tiff’s works. 

It was contended on llic part of the defendants, that 
as they had first appropriated the use of the water in 
the sewer to beneficial purposes without injuring the 
plaintiff, they had acquired a light thereto, and were not 
answerable for the diversion ; and Williams v. Norland 
was cited. The learned judge acting upon that authority 
directed the jury to find a verdict for the defendants. 

In the ensuing term a rule was obtained for a new 
trial, on the ground that the defendants, who had di- 
verted the water, could acquire no right to have it flow 
in its new clianncl by mere appropriation without twenty 
years’ unmolested enjoyment. Cause having been shown 
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Mason y. Hill, against tlic rule, the court took time to consider their 
judgment, which was .afterwards declared by Lord Ten- 
ter den. After stating the facts of the case, his lordship 
proceeded, “ In this state of things the present action 
was brought ; and for the defendants it was insisted, that 
they, having first appropriated the water beneficially to 
their use, at a time when the appropriation was not in- 
[ 154 1 jurious to the plaintiff, had a right to the water and to 

the use of it, notwithstanding the diversion had, by sub- 
sequent acts of the plaintiff, become injurious to him. 
The plaintiff, on the other hand, insisted that the de- 
fondants did not, nor could by law, acquire a right to the 
water by a diversion and enjoyment for a period short of 
twenty years. The several decisions and dicta oflearned 
judges on this subject w r cre quoted at the bar, and need 
not be repeated. It appears to have been held that a 
person could not complain of a diversion or obstruction 
of water, from which, at the time of liis complaint, he 
suffered nothing; which seems to have been on the 
ground, that in such a case it w as injuria sine damno. 
It is not now necessary to say whether such a principle 
should be admitted. The only decision upon a question 
like that in the present case, is the judgment of the 
present Master of the llolls, then Vice-Chancellor, in 
the case of Wright v. Hoioard (< e ). This judgment is 
expressed in language so perspicuous and comprehensive, 
that I shall here quote it.” 

His lordship then cited the judgment of the Master 
of the llolls as above given ( f ), and concluded by say- 
ing, “Wc all agree in the judgment thus delivered ; and 
upon the authority of that decision and the reasoning 
of the learned judge, w r e are of opinion, that the de- 
(<?) 1 Sim. & Stu. 190. (/) Ante, p. 243. 
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fendants did not acquire a right by tlieir appropriation Magon v. ffllh 
against the use which the plaintiff afterwards sought to 
make of the water ; and consequently the rule for a new 
trial must be made absolute.” 

On the second trial the jury found a special verdict, 
the substance of which is set out in the judgment of 
the court, which was delivered by Lord Denman , C. J., [ 155 ] 

after time had been taken by the court to consider. 

After stating the pleadings, his lordship proceeded as 
follows : — 

“ The substance of the special verdict is this : The 
defendant’s mill was erected in 1818 ; the plaintiff’s in 
1823, on a piece of land, the former owner and occupier 
of which had, for twenty years prior to 1818, appro- 
priated the water of the stream and springs for watering 
his cattle and irrigating that land. 

" At the time when the defendant’s mill was erected, 
the then owner and occupier of the plaintiff's land gave 
a parol license to the defendants to make a dam at a 
particular place above, where the Sitchtccll Tree stood, t 
and to take what water they pleased from that point to 
their mill, which water was so taken, and returned by 
pipes into the stream, above the spot where the plain- 
tiff’s mill was afterwards erected. 

"In 1818, the defendants conducted part of the water 
of the Over Canal Springs, which had before flowed 
into the stream, into a reservoir for the use of their 
mill. 

“ After the plaintiff erected his mill, namely, in 1828, 
he appropriated to its use all the surplus water, viz. that 
which flowed over and through the dam ; that from 
the Over Canal Springs , which was not conducted into 
the reservoir; and all from the Sitchwell Spring (which 
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Mason r. imi. was another feeder of the brook) ; and also that which 
^ ^ was returned by the defendants into the stream* 

“ In January, 1829, the plaintiff demolished the dam 
at the Sitchwell Spring. The defendants erected a new 
dam lower down, and by means of it diverted from the 
J\ 158 ] plaintiff’s mill, at some times, dll the stream, including 
all the water so appropriated; at others, a part of it, 
and returned the remainder in a heated state into the 
stream. 

“ And the questions upon this special verdict are, — 

“ Whether the plaintiff is entitled to recover for the 
diversion of the whole water of the stream, or of any 
and what part of it, or for the heating of the part re- 
turned? 

" That the plaintiff has* a right to a verdict for the 
injury sustained by the abstraction of the whole of the 
surplus water 9 and by the abstraction of part and the 
heating of the remainder of that surplus water, does not 
admit of the least doubt. In any view of the law on 
this subject, — whether the right to the use of flowing 
water be in the first occupant, as the defendants allege, 
or in the possessor of the land through which it flow's 
in its natural course, as is contended on the other side, 
— the plaintiff was entitled to this surplus, for he filled 
both characters ; he was the first occupant of it, and 
the owner and occupier of the land through which it 
flowed. In this respect the case is exactly like that of 
Bealey v. Shaw ( g ). 

“ The learned, counsel for the defendants argued, that 
inasmuch as the plaintiff pulled down the dam at the 
Sitchwell Tree , in consequence of which the new dam 
was erected, he must be considered as the author of the 
(, 9 ) 6 East, 208. 
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mischief, and has no right to complain of it. It is^ Maton 
however, quite impossible to sustain such a position. 

If the plaintiff committed a wrongful act in demolishing 

the dam, the defendants might have restored it, or 

brought an action; they bad no right to construct 

another at a different place, and by means of it abstract t 137 ] 

more water than the other did. 

** The remaining questions are, whether the plaintiff 
can recover, in respect of the abstracting, or the injury 
by heating, of that portion of water which was before 
diverted by the license of the then owner and occupier 
of the plaintiff’s field ; and, secondly, in respect of that 
portion of the Over Canal Springs which was conveyed 
in 1818 to tlie defendants’ reservoir; both of which 
portions have been at one rime entirely, and at another 
partially abstracted, and in the latter case returned in 
a heated state into the brook ; and we are of opinion 
that the plaintiff is entitled to recover in respect of 
both. 

“ As to the first of these portions, the defendants con- 
tend that the plaintiff has no right of action, because 
the former owner and occupier of his land gave an irre- 
vocable license by parol to the defendants to divert so 
much water by the Sitchivell Tree Dam : and to prove 
that a parol license to divert water, which had been 
acted upon by the person to whom it was given, and. 
expense incurred in consequence, is irrevocable, the 
case of Liggins v. Inge (A) was cited. But, admitting 
that the license to abstract the water at that particular 
point, and by means of that dam, was iirevocablc, and 
therefore that the plaintiff was a wrongdoer in pulling 
the dam down, it by no means follows that the plaintiff 
(70 7 Bing. 682; 5 Moo. & P. 712. 
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lt u$on y. Bi ll, is not to recover for an equal portion of water abstracted 
£ . 158 ] at a different place. In the first place, the license is 

not general to take away at any pointy but at this only; 
and in the second place, if the license had been general, 
to take away at any place , it would have been clearly 
revocable, except as to such places where it had been 
acted upon, and expense incurred (for it is on that ground 
only that such a license can be irrevocable); and as 
it was revoked before the last dam was erected, the 
defendants could not justify the abstraction of any 
portion of the water by virtue of the license at such 
dam. 


“ The last question is, whether the plaintiff ought to 
recover in respect of that portion of the water which was 
diverted from the Over Canal Springs, and collected in 
a tank in 1818. This was taken without license, and 
appropriated by the defendants to the use of their mills 
before any other appropriation, but has not been so ap- 
propriated for twenty years; and the point to be decided 
is, whether the defendants, by so doing, acquired any 
right to this against the plaintiff, through whose field it 
would otherwise have flowed in its natural course; and 
wre arc of opinion that they did not. 

“ This point might, perhaps, be disposed of in favour 
of the plaintiff, even admitting the law to be as contended 
for by the defendants, that the first occupant acquires 
a right to flowing water ; for, by this special verdict, all 
the water of the brook is found to have been appropriated 
by Ashley the father, and used for twenty years up to 
the year 1818, for watering his cattle and irrigating the 
field now the plaintiff’s. A right to use the water, thus 
acquired by occupancy, in right of the field, must have 
[ 159 ] passed to the plaintiff, and could not be lost by mere 
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non-user from 1819 to 1829; and the total or partial M ason v. HiU. 

abstraction of the water may be an injury to such a right 

in point of law, though no actual damage is found by the 

jury to have been sustained in that respect. But we do 

not wish to rest a judgment for the plaintiff on this 

narrow ground. We think it much better to discuss, 

and, as far as we are able, to settle the principle on 

which rights of this nature depend. 

The proposition for which the plaintiff contends is, 
that the possessor of land, through which a natural 
stream runs, has a right to the advantages of that stream 
flowing in its natural course, and to use it when he 
pleases, for any purposes of his own, not inconsistent 
with a similar right in the proprietors of the land above 
and below — that neither can any proprietor above dimi- 
nish the quantity, or injure the quality of water, which 
would otherwise descend, nor can any proprietor below 
throw back the water without his license or grant: — and 
that, whether the loss, by diversion, of the general benefit 
of such a stream be or be not such an injury in point of 
law, as to sustain an action without some special damage, 
yet, as soon as the proprietor of the land has applied it 
to some purpose of utility, or is prevented from so doing 
by the diversion, he has a right of action against flic 
person diverting. 

6< The proposition of the defendants is, that the right 
to flowing water is publici juris, and' that the first person 
who can get possession of the stream, and apply it to a 
useful purpose, has a good title to it against all the 
world, including the proprietor of the land below, who 
has no right of action against him, unless such proprietor [ 160] 

has already applied the stream to some useful purpose 
alsb, with which the diversion interferes ; and, in default 
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Afaton y, IfliZ. of his having done so, may altogether deprive him of 
the benefit of the water. 

In deciding this question, we might content our- 
selves by referring to, and relying on, the judgment of 
this court in this case, on the motion for a new trial (f) ; 
but as the point is of importance, and the form in which 
it is now again presented to us leads to a belief that it 
will be carried to a court of error, wc think it right to 
give the reasons for our judgment more at large.” 

“ The position, that the first occupant of running 
water for a beneficial purpose has a good title to it, is 
perfectly true in this sense, that neither the owner of 
the land below can pen back the water, nor the owner 
of the land above divert it to his prejudice. In this, as 
in other cases of injuries to real property, possession is 
a good title against a wrong-doer ; and the owner of 
the land who applies the stream that runs through it to 
the use of a mill newly erected, or other purposes, if the 
stream is diverted or obstructed, may recover for the 
consequential injury to the mill. The Earl of Rutland v. 
Bowler ( j). But it is a very different question, whether 
he cau take away from the owner of the land below one 
of its natural advantages, which is capable of being 
applied to profitable purposes, and generally increases 
the fertility of the soil, even when unapplied, and de- 
prive him of it altogether by anticipating him in its 
[ 161 ] application to a useful purpose. If this be so, a con- 

siderable part of the value of an estate, which, in manu- 
facturing districts particularly, is much enhanced by the 
existence of an unappropriated stream of water with a 
fall within its limits, might at any time be taken away ; 
and, by parity of reasoning, a valuable mineral or brine 
(i) 3 B. & Ad. 304. (J) Palmer, 290. 
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spring might he abstracted from the proprietor in whose Mason v. Hilb ' 
land it arises, and converted to the profit of another. 

“We think that this proposition has originated in a 
mistaken view of the principles laid down in the decided 
cases of Healey v. Shaw (A), Saunders v. Newman (/), 

Williams v. Morland (jn). It appears to us also, that 
the doctrine of Blackstone and the dicta of learned 
judges, both in some of those cases and in that of Cox 
v. Matthews («), have been misconceived. 

“ In the case of Bcaley v. Shaw , the point decided 
was, that the owner of land through which a natural 
stream ran, (which was diminished in quantity by having 
been in part appropriated to the use of works above, for 
twenty years and more, without objection,) might, after 
erecting a mill on his own land, maintain an action 
against the proprietor of those works, for an injury to 
that mill, by a further subsequent diversion of the water. 

This decision is in exact, accordance with the proposition 

contended for by the plaintiff, that the owner of the 

land through which the stream flows, may, as soon as 

lie has converted it to a purpose producing benefit to 

himself, maintain an action against the owner of the 

land above, for a subsequent act, by which that benefit [ 162 "j 

is diminished, and it does not in any degree support the 

position, that the first occupant of a stream of w r ater 

lias a right to it against the proprietor of land below\ 

Lord Ellenborough distinctly lays down the rule of law 
to be, that, 5 independent of any particular enjoyment 
used to be had by another, every man has a right to 
have the advantage of a flow of water in his own land f 
without diminution or alteration. But an adverse right 


(ft) (> East, 208. 

(Z) 1 B. & A. 258. 


(»0 2B. & C. 010. 
(») 1 Vcntr. 237. 
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ABM** r. Hill, may exist, founded on the occupation of another ; and 
though the stream be either diminished in quantity or 
even corrupted in quality, as by means of the exercise 
of certain trades, yet if the occupation of the party so 
taking or using it have existed for so long a time as may 
raise the presumption of a grant, the other party, whose 
land is below, must take the stream, subject to such 
adverse right.’ Mr. Justice Lawrence confirms the 
opinion of Mr. Baron Graham on the trial, that c persons 
possessing lands on the banks of rivers had a right to 
the flow of the water in its natural stream, unless there 
existed before a right in others to enjoy or divert any 
part of it to their own use.’ Mr. Justice Le Blanc in 
his judgment, says as follows : — ‘ The true rule is, that, 
after the erection of works, and the appropriation, by 
the owner of land, of a certain quantity of the water 
flowing over it, if a proprietor of other land afterwards 
takes what remains, the first-mentioned owner, however 
he might , before such second appropriation^ have taken to 
himself so much more , cannot do so afterwards;’ and this 
expression, in which, in truth, that learned judge cannot 
be considered as giving any opinion upon the effect of a 
prior appropriation, is the only part of the case which 

£ 163 ] has any tendency to support the doctrine contended for 

by the defendants. 

“ The case of Saunders v. Newman ( o ) is no authority 
upon this question, and is cited only to show, that Mr. 
Justice Holroyd quotes the opinion of Le Blanc 9 J., 
above mentioned ; and lie confirms it, so far as this, that 
the plaintiff, by erecting his new mill, appropriated to 
himself the water in its then state, and had a right of 


(<?) 1 13. & A. 258. 
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action for any subsequent alteration, to the prejudice Maton v. 
of his mill ; about which there is no Question: 

“ The last and principal authority cited is that of 
Williams v. Morland (p ). 

" The case itself decides no more than this : that the 
plaintiff, having in his declaration complained that the 
defendants had, by a flood-gate across the stream above, 
prevented the water from running in its regular course 
through the plaintiff’s land, and caused it to flow with 
increased force and impetuosity, and thereby under- 
mined and damaged the plaintiffs banks, could not 
recover, the jury having found that no such damage was 
sustained. The judgments of all the judges proceed 
upon this ground ; though there are some observations 
made by my brother Bay ley , which would seem at first 
sight to favour the proposition contended for by the 
defendants. 

“ These observations arc, that ff flowing water is ori- 
ginally publici juris. So soon as it is appropriated by 
an individual, his right is co-extcnsivc with the beneficial 
use to which he appropriates it. Subject to that right, 
all the rest of the water remains publici juris. The 
party who obtains a right to the exclusive enjoyment of [ 164 ] 

the water, does so in derogation of the primitive right 
of the public. Now, if this be the true character of the 
right to water, a party complaining of the breach of 
such right ought to show that he is prevented from 
having water which he has acquired a right to use for 
some beneficial purpose’ (q). 

" The dictum of Lord Chief Justice Tin dal in Lig- 
gins v. Inge ( r ) is to this effect:— 4 Water flowing in a 


(jfO 2 B. & C. 910. (q) 2 B. & C. 913. (r) 7 Bing. 692. 
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'j$w» v* mu. stream, it is well settled by the law of England , is pub- 
j- c . j uriSu jjj the Homan law, running water, light, 
and air, were considered as some of those things which 
were res communes, and which were defined, things, the 
property of which belongs to no person, but tire use to 
all. And by the law of England , the person who first 
appropriates any part of this water flowing through his 
land to his own use, has the right to the use of so much 
as he then appropriates, against any other;' and for that 
he cites Healey v. Shaw and others (s) 9 which case, how- 
ever, is no authority for tins position, as far as relates 
to the owner of the land below ; and probably, therefore, 
the Lord Chief Justice intended the expression ‘ any 
other’ to apply only to those who diverted or obstructed 
the stream. To these dicta may be added the passage 
from Blackstone’s Commentaries, vol. ii. p. 14: — ‘ There 
are some few things which, notwithstanding the general 
introduction and continuance of property, must still 
unavoidably remain in common, being such wherein 
nothing but an usufructuary property is capable of being 
had; and therefore they still belong to the first occupant, 
[ 165 ] during the time he holds possession of thorn, and no 

longer. Such (among others) are the elements of light, 
air, and water, which a man may occupy by means of 
his windows, his gardens, his mills, and other con- 
veniences: such, also, arc the generality of those animals 
which are said to be forte naturae, or of a wild and un- 
tameable disposition, which any man may seize upon 
and keep for his own use or pleasure. All these things, 
so long as they remain in possession, every man has a 
right to enjoy without disturbance; but if once they 
escape from his custody, or he voluntarily abandons the 
(*) G Last, 280. 
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use of them, they return to the common stock, and any Mason ▼. BiU* 
man else has an equal right to seize and enjoy them 
afterwards.’ 

* And, 2 Blackstonc’s Commentaries, p. 18. * Water 

is a moveable wandering thing, and must of necessity 
continue common by the law of nature; so that I can 
only have a temporary, transient, usufructuary property 
therein; wherefore if a body of water runs out of my 
pond into another man’h, I have no right to reclaim it.’ 

“ None of these dicta, when properly understood with 
reference to the cases in which they were cited, and the 
original authorities in the Homan law, from which the 
position that water is publici juris is deduced, ought to 
be considered as authorities, that the first occupier or 
first person who chooses to appropriate a natural stream „ 
to a useful purpose, has a title against the owner of land 
below, and may deprive him of the benefit of the natural 
flow of water. 

“The Roman law is (2 In at. tit. 1, s. 1) as follows: — 
c JEt quidem naturali jure, connmmia sunt omnium hscc: 
aer, aqua profluens, et mare, et per hoc littora maris.’ [ 166 ] 

It is worthy of remark that Fleta, enumerating the res 
communes, omils ‘aqua profluens,’ Lib. iii. eh. 1. Vin- 
nius, in his commentary on the Institutes, explains the 
meaning of the text, — c Commiinia sunt, qua*, a natur& 
ad omnium usum prodita, in nullius adhuc ditionem aut 
dominium pervenerunt: Hue pertinent pra*cipue acr et 
mare, quso cum propter immensitatem, turn propter 
usum, quem in commune omnibus debent, jure gentium 
divisa non sunt, sed relicta in suo jure et esse prirruevo, 
ideoque nec dividi potuerunt. Item aqua profluens, hoc 
est aqua jugis, qu8B vel ab imbribus collccta, vel e venis 
terras scaturiens, perpetuum fluxum agit, flumenque aut 

G. s 
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Mdion v. Bill rivum perennem facit. Postrcmft propter mare, etiam 
littora maris. In liisce rebus duo sunt, qua? jure naturali 
omnibus competunt. Primum communis omnium est 
harum rerum usus, ad quem naturit comparatae sunt: 
turn siquid earum rerum per naturam occupari potest, 
id eatenris occupantis fit, quatenris ea occupatione usus 
ille promiscuus non heditur.’ Arid he proceeds to de- 
scribe the use of water, ‘ aqua profluens ad lavandum et 
potandum unicuique jure naturali conccssa. 9 

“ The law as to rivers is , 6 flumiua autem omnia et 
portus publico, sunt, ideoque jus piscandi omnibus com- 
mune est in portu fluminibusque.’ And Virinius, in liis 
commentary on tliis last passage, says, k unicuique licet 
in flumine publico navigarc et piscari.’ And lie proceeds 
to distinguish between a river and its water: the former 
being, as it were, a perpetual body, and under the do- 
minion of those in whose territories it is contained; the 
latter being continually changing, and incapable, whilst 
it is there, of becoming the subject of property, like 
the air and sea. 

.[ 167 ^ “ l n ^ ie book 43, tit. 13, in public rivers, 

whether navigable or not , it appears that every one was 
forbidden to lower the water or narrow the course of 
the stream, or in any way to alter it, to the prejudice 
of those who dwelt near. Tit. 12 distinguishes between 
public and private rivers; and in section 4, it is said, 
that private rivers in no way differ from any other 
private place. 

“From these authorities, it seems that the Roman 
law considered running water, not as a bonum vacans in 
which any one might acquire a property ; but as public 
or common, in this sense only , that all might drink it, 
or apply it to the necessary purposes of siipporting life ; 
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mill on the banks of tlie flried-up stream, or drive his Wtfat inter* 
i i . i A fersnee with 1 

cattle there to water, at any time belore the disturbing water action- 

party had acquired an easement ; but, as it is conceded ab * e ' 

that “deterioration of the value of the premises ” (/) 
is sufficient to confer a right of action, it is scarcely 
possible to imagine a case, in which the diversion of a 
running stream of water would not be attended with tlic 
result of diminishing the value of the land through 
which it flows (y). 

Independently, however, of this view of the case, and 
assuming that no actual damage is shown to arise from 
the diversion, an action may he maintained for it, on the 
ground that the undisturbed continuation of such acts, 
without the express consent of the owner of the land, 
would be evidence of a right to do them (A). 


In Ashby v. White ( /), Lord Ilolt says, “ Every injury 
imports a damage, though it does not cost the party one 
farthing, and it is impossible to prove the contrary; for 
a damage is not merely pecuniary, but an injury imports 
a damage where a man is thereby hindered of his right.” 
After adverting to some eases of trespass, such as a cuff 
on the car, though it cost the receiver nothing, “not so 
mucli as a little diachylon he further says, “In these 
cases the action is brought vi ct armis. But for invasion 
of another’s franchise, trespass vi et, armis does not lie, 
but an action of trespass on the case ; as where a man 


(/) Per Jlolroyd , ,T., in Wil- 
liams v. Norland, 2 B. & Cr. 01 15- 

(g) See Fay v. Prentice, 1 C. R. 
828, [and Beaton r. Weate , 5 E. 
& B. 986.] 

(h) Yovng v. Spencer, 10 B. & 
C. 145; Baxter v. Taylor , 4 B. & 


Ad. 72; Ilopwood v. Scholficld, 2 
M, & llob. 34. [Sec judgment 
of Coleridge , J., Rochdale Canal 
Company y. King, 14 Q. IJ. 135, 
and judgment, Wood v. Wand, 3 
Kxcb. 772.] 

(0 2 Ld. Rajm. 955. 
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has retorna brevium , he shall have an action against any 
one who enters and invades his franchise though he lose 
nothing by it.” 

This doctrine was fully recognized by JParke, B., in 
delivering the judgment of the Court of Exchequer in 
Williams v. Mostyn (h). In this case, however, it was 
not essential to decide that point, because the court held 
that the plaintiff had failed to show any right that had 
been violated. 

In Ashby v. White it is very well known the judg- 
ment was arrested against the opinion of Lord Holt, 
but this judgment of the majority was reversed in the 
House of Lords. This reversal gave rise to a furious 
controversy between the two Houses of Parliament, and 
the Lords appointed a committee, to be assisted by the 
Lord Chief Justice of 1 the Queen’s Bench and the Lord 
Chief Baron, to report on the state of the case (/). This 
report (7/2) is an elaborate argument in support of the 
reversal : Lord Holt is said to have had the principal 
share in its production. The same doctrine is repeated 
in it. “ It was said in arguing this case, that the plain- 
tiff had no damage, or at least that there was no such 
injury or damage done to him as would support an 
action. The answer to that is, that the Law will never 
imagine any such thing as injuria sine damno; every 
injury imports damage in the nature of it.” 

“ Wherever any act,” says Mr. Serjeant Williams, 
“ injures another’s right, and would be evidence in 
future in favour of the wrong-doer, an action may be 

W 4 M. & W. 153. hatim in the author’s edition of 

(l) Journ. H. L. 27th Mar, Lord Itaym. in a note to Asfihy v. 
1704-5, p. 627. White . 

(in) Idem. It is set out \cr- 
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maintained for an invasion of the right without proof of 
any specific injury, and this seems to be a governing 
principle in cases of this kind. As in the case of 
Patrick v. Greenway , tried before Lawrence , J., at 
Oxford Spring Assizes, 1796, which was an action of 
trespass for fishing in the plaintiff’s several fishery, it 
appeared in evidence that the defendant fished there, 
but did not take any fish, neither was it alleged in the 
declaration that the defendant caught any fish. The 
plaintiff obtained a verdict, which, in the following 
term, Easter, 1796, the defendant moved to set aside ; 
but the Court of Common Pleas refused even a rule to 
show cause, upon the ground that the act of fishing was 
not only an infringement of the plaintiff’s right, but 
would hereafter be evidence of the using and exercising 
of the right by the defendant, if such an act were over- 
looked ” ( n ). 

In the American Courts this point lias been decided; 
it has there also been held, “that no previous appropri- 
ation by the act of man is requisite to give a right 
of action for diverting a stream from its natural 
course ” (o). 

Per Curiam, “ A mill privilege, not yet occupied, is 
valuable for the purpose to which it may be applied. 
It is a property which no one can have a legal right to 
impair or destroy, by diverting from it the natural flow 
of the stream upon which its value depends ; although it 
maybe impaired by the exercise of certain lawful rights 
originating in prior occupancy. If an unlawful diversion 

(») 1 Wins. Samid. 346 1>, note (a) Blanchard and another , 
to Mellor v. Spateman ; 1 Notes plaintiffs in error, v. Baker and 
to S&und. 62G. See note (/) Lo another , 1832, 8 Greenleafs Re- 
odit. 1845. 1 Notes to Saund. ports in tho Supremo Court of 

627, note (a). Maine. 
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[ 174 ] 


is suffered for twenty years, it ripens into a right, which 
camiot be controverted# If the party injured cannot be 
allowed in the meantime to vindicate his right by action, 
it would depend upon the will of others, whether he 
should be permitted or not to enjoy that species of pro- 
perty.” 

The court cited the case of Hobson v. Todd (p), in 
which, in an action brought by a commoner who had 
himself surcharged against another commoner for putting 
his beasts on the common, it was held he might recover: 
and it being objected that the plaintiff had shown no 
damage, Bullcr , J., said, “ There is also another ground 
on which this action may be supported, which is, that 
the right has been injured ; and if a commoner cannot 
bring such an action as this, because his cattle had 
grass enough to prevent them from starving, he must 
permit a wrong-door, like the defendant, to gain a right 
by the length of possession.” 

This doctrine of Buller , J., was commented on and 
recognized as law by Grose , .1., in Pindar v. IV ads - 
and is consistent with the judgment of the 
Court of Common Pleas in a recent important case (r). 

The correctness of the principle laid down by Bailer , 
J., has been questioned, but only on the ground of its 
applicability to the particular case then before the court 
— as an action might, at all events, have been maintained 
by the lord, and the acquisition of a title by the wrong- 
doer thus prevented ; and that to allow such an action 
by a commoner, without special damage, would tend to 
a multiplicity of suits. “ The law,” says Mr. Serjeant 
Williams, citing the cases of Hobson v. Todd and Pindar 


(;;) 4 T. R 71. 
(2) 2 East, 161. 


(r) Boner v. FI ill, 1 JJing. N. C\ 
655; S. C. 2 Scott, 540. 
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v. Wadsworth , “ considers the right of the commoner 

as Injured by such an act, and therefore allows him to 

bring an action for it, to prevent a wrong-doer from 
gaining a right by repeated acts of encroachment (5). 

[These points may, however, now be considered as 
settled according to the judgments already referred to, 
which confirm the views of the author expressed in the 
second edition, that no act of appropriation is necessary, 
and that no actual damage need be shown if the right 
to the flow of the stream in its natural state be infringed 
by a use of it beyond that which every riparian owner 
is entitled to (£). 


(s') 1 Wins. Saund. 316 a, note; 
1 Notes to Sannd. l»26, ami judg- 
ment in Wood v. Wand, 3 Exeh. 

772, 773. 

[(/) Emhrey y. Often, 6 Exeli. 
353; Sampson v. Iloddinutt , L 
C. B., N. S. 51)0. P*ce also the 
judgments cited supra, p. 225, nml 
in Wood y. Wand , 3 Exeh. 772, 

773, and Co\ ridge, J., in Jlorh- 
dah ('anal Company v. A />/, 
M Q. 13. 135. The question, wlmt 
is :t lawful user of the water by 
each riparian owner in the exer- 
cise of his natural right, depends 
upon the eircumsiances of eaeli 
case; us the extent to which the 
enjoyment of, or power to enjoy, 
the Sow of the stream by other 
riparian owners inay he affected. 
l>y the acts of one, depends upon 
tho size of the stream, the velocity 
of the current, the nature of the 
soil, and a variety of other facts. 
It is entirely a question of degree, 
and it is impossible to define pre- 
cisely tho limits which separate the 
permitted use of the stream from 


its wrongful application. (See tho 
judgments in Embrcy v. Owen , 
li Exeh. 371—373, in which case 
the question w'as, whether the de- 
fendant had infringed the plain- 
till's right by using the winter for 
irrigation: Stintpson v. Jloddi - 
no[\ 1 C. 13., N. S. fill, fiJ2, in 
which the question was as to the 
right to impede tho flow by occa- 
sionally shutting sluices: and tho 
case put by Cult' rid ye, J., in Chase- 
more v. llichards , 2 H. & N. K)0, 
of a man exhausting the running 
water by irrigation, which would 
be clearly illegal, though the ab- 
straction of tho same amount of 
water from a large river might 
have been perfectly legal.) Tho 
qnehlion in each ease should seem 
to be, is the user such as to affect 
tho natural flow of tho water of 
the stream to an extent greater 
than that which is necessarily in- 
cident to tho common enjoyment 
of the stream by all the riparian 
owners? If it be, theu it may bo 
made tho subject of an action by 
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The natural right to the flow of water applies, how- 
ever; only to water flowing in some defined natural 
channel ; and therefore the owner of land upon which 
there is surface water rising out of springy or boggy 
ground and flowing in no definite channel, or water 
rising occasionally at one spot, but having no defined 
course, has a right to get rid of such water by draining 
the land or in any w ay he pleases, although, if not so 
disposed of, it might ultimately have reached the course 
of a natural stream (w). 

The court laid down that the right of the riparian 
owner to the natural flow of water cannot extend further 
than the right to the flow’ of the stream itself and to the 
water flowing in some defined natural channel, either 
subteiTancan or on the surface, communicating directly 
with the stream itself; and in Broadbcnt v. Bams - 
botharn (.r), the ow ner of the soil was held not to be 
liable to an action for draining a poiul, the water of 
which occasionally, when it exceeded a certain depth, 
escaped and squandered itself over the surface, some of 
it augmenting a natural stream, but by no defined chan- 
nel; and see also the case of Ch a senior e v. Richards (y) 9 
which confirms these authorities. 

On the other hand it was decided in Duddcn v. 
Guardians of the Glutton Union (z), that where the 
source of a stream is a natural spring, rising out of the 
ground in a continuous flow and passing away in a 

any owner whose actir.il u^c of or ordinary nscs is pointed out, p. 22G, 
power to nse the wsiter is affected note (>fe). 

by it. The question can only arise (*#) Ilamtron y. Taylor , 11 
in practice with reference to some Ex eh. 300. 
extraordinary use of the water; the (./■) 1 1 Ex ill. 002. 
distinction between which and its (y) Cited post, p. 287. 

(z) 1 II. & N. G27.] 
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natural channel, a diversion of such stream, by sinking 
a tank at the fountain-head and so collecting the water 
there and leading it away, is equally actionable with a 
diversion in any other part of the channel, the defined 
channel commencing at the very source (a).] * 

By the Civil Law a servitude of water flowing in its 
accustomed course might be obtained by the enjoyment 
of a stream of water during the requisite period; and 
although originally no such right could be valid, unless 
binding upon the owner of the land in which the spring 
rose, yet this rule was afterwards relaxed (b). Such a 
servitude appears to have been valid if the water in- 
creased the value of the dominant estate, or was capable 


[(rz) Upon the question of fiict, 
what is water flowing in a defined 
natural channel, sec Ihc case of 
Manor v. Harwell , V.-C. S., 6 
Jnr.,N. S. 1211.1; 2 (Jiff. 410; on 
appeal, 1 Do <J., E. & J. .">29; 7 
Jur., N. S. 78iS; and see the ob- 
servations on that ease, post, p. 
28(>,] 

( b ) Scrvitas aquae duccndoc vcl 


hfturicnd.T, nisi cx capitc vcl ex 
fonto, constitui non potest; hodie 
taruen ex qnocunqnc loco constitui 
solct. — L. 9, ff. Do serv. pried, 
rust. 

Si aqnara per possessionem Mar- 
tialis eo scicnte duxisti, semtutem 
cxcmplo rerum immobilium tem- 
pore qnaisisti.— C. L. 2, IF. Do 
serv. ct nquii. 


* “Their Lordships have not before them the particular texts of 
Voet, upon which, all the judges seem to concur in holding that if the 
streams do rise in the appellant's land be is by the law of the colony- 
entitled to do what he pleases with their waters. Their lordships are 
not satisfied that this proposition is truo without qualification; or that 
by the Roman Dutch law, as by the law of England, the rights of the 
lower proprietors would not attach upon water which had once flowed 
beyond the appellant’s land in a known and definite channel, even 
though it had its source within that land.” ( Van Breda v. Silbcrbaur , 
L. It., 3 r. C. 99.) 
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Easements. 


of being appropriated to a purpose of utility (c), or even 
of pleasure (d). 

It has been already seen, with regard to running 
water, that every proprietor on its banks has a right to 
claim that the stream should HHl Oil ill its accustomed 
course. This applies as well to the right to discharge 
the water as to receive it. 

In addition to the natural right to receive flowing 
water in its accustomed course — casements of an affir- 
mative nature, the object of which is to interfere with 
the natural course of the stream, may be acquired bv 
user over a stream flowing through a man’s hind or 
through his neighbour’s land ( e ). Thus a right may be 
acquired to throw back upon the land of proprietors 
higher up the stream, flit', water which, unless so re- 
flected, would, by the force of gravity, pass from it; or 
to discharge the water upon the land lying lower down 
the stream, either injured in quality, or with a degree of 
Wee greater or less than the natural current (/). 


( c ) Si manifesto doccri possit 
jus aquae ex vetcrc more atquc ob- 
servatione per ccrta loca proflu- 
entia utilitatcm certis fundis irri- 
gandi causa exhiberc; procurator 
neater nc quid contra vetcrom 
(formarn) atquc solomnem morcm 
innovetur, providebit.— Ibid. L. 7. 

Labeo scrihit, etiam hi Viator 
hoc interdicto dc aquis frigidis 
sentiat; tamcn dc calidis aquU 
intcrdicta non esse rienegamla. 
Hamqne haram quoque aquarum 
usnm cssc ncccssarium; nonnun- 
quam enim refrigerate usuro irri- 
gandis agris prast&nt: his accedit, 
quod in quibusdam iocis, et qnum 


calitlaj sunt, irrigandis tamen agris 
necessariju sunt — nfc Jlicrapoii : 
constat enim apnd lliernpolitunos 
in A hi a agrum aqua calidi rigari. 
Kb quamvis ea sit aqua, quui ad 
rigaodos non sit nocessaria, tamcn 
nemo ambig'jfc Iiis interdictis locum 
fore.— -L. I, § 33, if. Dc aqua qiiot. 
ct a?fit<. 

(d) Hoc jure ntiiiiur ut etiam 
non ad irrigandum, sed pccoria 
causa vcl arnamitatis, aqua daci 
possit.— L. 3, ibid. 

[(tf) See judgment in Savipson 
v. Jloddinott , 1 C. B., N. S. 611.] 

[(/) But in order to acquire a 
right to use or to affect the water in 
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The right claimed by the defendant in Saunders v. Easements. 
Newman , already cited, is an instance of the former 
class of affirmative easements ( g )- 

In Wright v. Williams (A), it was held that a right 
to let off upon the neighbouring land water which had 
been used for the precipitation of minerals, and was 

a manner not justified by natural the quality or the Telocity of the 
right, so as to abridge the natural water; and the period and all 

rights of the other riparian owners other requisites of the user are 

to the use of the stream, it must like those of all other affirmative 

he shown that the user relied upon easements, and have been already 

was such as to affect either the discussed.] 

actual use that those other owners (g) Ante, p. 237; 1 B. & A, 
have made of the stream, or their 258. [Houston v. Weate, 5 EL & 

power to use it (if so minded), so JJL 08(5, is nn instance of a right 

us to raise the presumption of a so acquired by the owners of the 

grant, and so render the tenements dominant tenement to go from 

of those other owners servient tene- time to time upon the servient te* 

incuts: Sampson v. Jloddinott, ncmeiit, for the purpose of divert- 

nb. sup., where it is laid down by ing the water of a natural stream 

the court, that all persons ha\ing flowing along it, so as to cause it 

lands on the margin of a flowing to puss through that tenement by 
stream have, by nature, certain an artificial cut to the dominant 

rights to use the water of that tenement, for the purpose of slip- 
stream, whether they exercise those plying cattle with water. In that 

rights or not; and they may begin case the right claimed was not to 

to exercise them whenever they tlic continual How of the lvatcr, 

will. By usage they may acquire and in that respect it differs from 
a right to use the water in a the ordinary case of the owner 

manner not justified by their na- of a mill not upon tlic bank of a 

tural rights; but such acquired river, who has acquired by user 

right has no operation against the the right to divert the river to his 

natural rights of other landowners mill by an artificial cut through a 

on the stream, unless the user by neighbour’s land. The use of ar- 

which it was acquired affects the tificial aids, as mill leats, 8rc., by 

use that they have made of the a riparian owner, docs not in any 

Btrcnm or their power to use it, way affect his natural right to the 

bo as to raise the presumption of use of the water. If the rights of 

a grant, and so render their tone- other proprietors are not infringed 

ments servient tenements. The thereby, he may employ such 

same rules apply whether the right means as he thinks proper.] 

claimed is to affect the quantity, (A) 1 M. & W, 77. 
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Easements, thereby rendered noxious, was an easement, and might 
be acquired, like any other easement, by user (*). 

Though every one in building is bound so to construct 
his house as not to overhang his neighbour’s property, 
and construct his roof in such a manner as not to throw 

[ 176 ] the rain water upon the neighbouring land (j), yet there 

appears to be authority in our law for the position, that 
a man may acquire a right, by user, to project his waU 
or caves over tlic boundary line of his property, or dis- 


[(i) Ami in Carlyon v. Love- 
ring , 1 II. & N. 707, the Court of 
Exchequer decided, that a right to 
Use a natural stream for the pur- 
pose of washing ore, and carrying 
away sand, stones, rubble and other 
stuff dislodged and severed from 
the soil in the working of a ini no 
aud winning the ore, and to cause 
the stream to overflow its banks, 
might be acquired by custom or 
prescription at the common law, 
or by user under Lord Tentcrdcn’s 
Act. In Murgatroyd v. Hob in - 
son. 7 El. & 111.301, it was argued 
that aright to use a natural stream 
for the purpose of washing away 
the ashes from a steam engine and 
other sweepings of a mill on the 
hank of the stream, could not ho 
acquired under Lord Tcntcrdcn’s 
Act, as being unreasonable anil 
destructive of the property of the 
owners lower down the stream ; the 
court pronounced no opinion upon 
the question, as the case went off 
on another point, but no valid dis- 
tinction can be made between this 
and the case last cited. The owner 
lower down clearly might grunt 
the right claimed in one case as 


well as in the other, and if so, ac- 
cording to the judgment in Car- 
lyon v. Lo coring, the statute would 
apply. In Carlyon v. Lovering , 
the court held that the right being 
limited by reference to the neces- 
sary working of the mine, could 
not be considered unreasonable, 
and might be claimed by prescrip- 
tion or custom ; although no doubt 
any objection, on the ground of 
the claim being unreasonable and 
destructive, would be equally ap- 
plicable to it if set up by way of 
eustoii), under Lord Tentcrdcn’s 
Act, as if set up by custom at the 
common law, as the second sec- 
tion is confined to such claims as 
might lawfully have been made at 
the common law; see ante, p. 4, 
note ( h ), and p. 20, note (*). See 
also Moore v. Webb, 1 C. B., N. S. 
073, where a claim of right to 
foul a stream by using it for the 
tanning business was set np under 
the act; and Stockport Water- 
works Company y. Potter , 7 II. & 
N. ICO.] 

(J) Com. Dig. Action on the 
Case for a Nuisance, A. 
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charge the rain running from the roof of his house upon Easements. 
the adjoining land. 

The existence of such a right, both as to the eaves 
and water droppings, is recognized by the Court of 
Exchequer in Thomas v. Thomas (A). 

There arc ancient decisions, recognizing the same ease- 
ment, in the case of a discharge of water on the neigh- 
bouring land by means of a gutter or leaden pipe (/). 

“If a man hath a sue, that is to say a spout, above 
his house, by which the water used to fall from his house, 
and another levies a house paramount the spout, so that 
the water cannot fall as it was wont, but foils upon the 
walls of the house, by which the timber of tire house 
perishes, this is a nuisance ” (/«). [In the case of Ptjer v. 

Carter (?/,), there was an easement of both kinds for the 
defendant to have the rain water flow from liis eaves on 
to the plaintilf’s roof, and for the plaintiff to have such 
water, together with the water originally falling on his 
own roof, carried away together by a drain on the 
defendant’s land.]* 

These two classes of casements arc distinctly recog- 
nized by the Civil Law, under the head of Urban Servi- 
tudes, “that a man shall receive upon liis house or land 
the flumeu or slillicidium of. his neighbour” (0). 


(ft) 2 Cr., M. & Ros. 34. 

( l ) Lady Ilrorvna's case , cited 
in Sury v. Figott, Palmer, 446; 
Comyn’s Dig. Action on the case 
for Nuisance, A.; Jiaten's case, 
0 Rep. 53 b, recognized in Fay 
v. Identic c, J O. B. 828. 

(vi) Iiollc, Abridg. Nusans, G. 5, 


citing IS Edw. 3, 22 b; Vin. Abr. 
Nu sauce, G. 5. 

[(*) Cited ante, p. 101.] 

(y) Ut stillicidium vel tinmen 
rccipiat quia in sedes suas, vel in 
aream, vel in cloacnra. — I. L. 1, ff. 
de scjlt. pried. 


* Harr op v. Hirst , L. R., 4 
C Chanc. ICG. 


Exch. 43; Watts v. Kelson, L. R., 


G. 


T 
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Easements. a The difference,” says Vinnius in his Commentary on 
this passage, cc between the flumcn and the stillicidium,is 
this — the latter is the rain falling from the roof by drops 
(guttatim et stillatim); the jiumen , is when it is poured 
forth in a continuous stream from the lower part of the 
[ 177 ] building. The servitude of receiving the stillicidium 

exists when my neighbour is compelled to receive upon 
his house the rain water running from my roof; the 
servitude of receiving the Jiumen , when he is compelled 
to receive the same flowing in a channel or conduit, and 
falling with force on his house.” 

The Civil, as well as the English law, prohibited a 
• See page 315, man from projecting the wall or roof* ofliis house over 
Bote, the boundary line of his neighbour's land, even though, 

by spouts, or other means, the fall of water therefrom 
might be prevented: but a right to do so might be ac- 
quired by user; and when such projection did not, in 
any manner, rest upon the neighbour’s soil, it was called 
jus projiciendi ; where the projection was merely in- 
tended to protect the wall, either by creating shade 
against the heat of the sun, or keeping off the rain, it 
was the jus protegendi . “ There is this difference 

between the right of projecting over and that of placing 
upon the neighbour’s property — that the projection is 
carried out ( proveherctur) in such a manner as not to 
rest anywhere (nusquam requiesceret), as a balcony or 
eaves ; while the thing ‘ placed upon’ is so put as to rest 
on something, ‘as a beam or rafter’” (jy). 

( p ) Inter projcctum et immis- sent; immissum autem, quod ita 
sum hoc interesao, ait Labeo: quod ficrct, ut aliquo loco requiesceret, 
projcctum essetid; quod ita prove- veluti tigua, trabes, qum immittc- 
lieretur ut nusquam requiesceret, mntur.— L. 242, { 1, ff. de v. s. 
qualia mocniana, et suggrunda es- 
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By the term water-course, is usually understood a Bnbtemmemw 

stream of water flowing above ground ; but questions - - 

of a similar nature arise with reference to the right to [ 3 

water flowing in a subterraneous channel. In the case 
of a well, it is known that the supply of water is in 
general furnished by percolation through the neigh- 
bouring soil, so that the digging of a deeper well therein 
will divert the water from its course, and thus dry up 
the former well. If the right to water thus percolating 
is identical with that to water flowing above ground, it 
is manifest that antient possession would be unnecessary 
to confer a title to water flowing to a well, in the course 
of nature, from a superior elevation. 

In the first edition of ibis work it was said that the 


antient flow of a stream without interruption by the 
occupant of land above, is evidence of his assent to the 
continuance of such flow(y); but that, itli regard to 
underground fill rations, as their course — and even their 
very existence -may be unknown to him, no such pre- 
sumption ought to be drawn ; because, as has been already 
shown, such a presumption ought not to be furnished by 


(i q ) Water, it was said in an old of tlic higher land might have 

case, nntura sna dcsiemiit, and in modified that course, there seems 

some sense a water-course may he no reason for not applying the 

said to be a gift of nature ; but the usual principles of prescription to 

right seems to depend, as in other the case of u river, and looking at 

cases, on the. express or presumed the long continued mode of cn joy- 

grant of the superior and servient incut ns the evidence of the amount 

owner. " The law of water-courses of the right to the flow of water, 

is tlic same whether natural or [The cases cited in the former part 

artificial/’ Per Cur. Mayor v. of this chapter, however, show that 

fJhadwicJe, 11 A. & TC. In this is not the true principle, and 

many cases, such as a river which the dictum in Mayor v. Chadwick , 

has always flowed in the same cited in the note, cannot now bo 

course, it obviously must linvo considered as law; sco also the 

been directed in it by nature judgment in Wood v. lVaud, cited 

alone; bat inasmuch as the tenant post.] 

T 2 



m 

~ Subterraneous 
cbannels. 


* Sec page 291, 
post, ace. 


[ 179 ] 


Cooper v. 
Barber. 


Balxton v. 
Boosted. 
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any enjoyment which is had either “ vi—clam — or pre- 
C ario .” Moreover, supposing such actual knowledge to 
exist, it is difficult to sec in what manner he could pre- 
vent the right being acquired ; he could clearly maintain 
no action ; and, in the majority of instances, he could 
not indicate his dissent, by cutting off the veins supplying 
the neighbouring well or fountain, without serious detri- 
ment to his own property. A further objection* to an 
casement of this kind arises from the indefinite nature 
and great extent of the obligation which would bc^ im- 
posed by it; instances have occurred where excavations 
have had the effect of draining land, although at the 
distance of some miles. 

In Cooper v. Barber (r) the defendant had, for many 
years past, penned back a stream for the purposes of 
irrigation, the consequence of which was, that the water 
percolated through the neighbouring soil ; the court 
appear to have been of opinion that no right to cause 
such percolation was acquired by the user, and that the 
adjoining owner, on receiving injury from it upon erect- 
ing a house, might bring an action for it. 

A more recent case (s) appears to be somewhat at 
variance with this doctrine : it may however be observed, 
that the correctness of the ruling of Lord EUenborough y 
at Nisi Priiis , could not be questioned, as the cause 
was compromised. “ The plaintiff and defendant were 
respectively owners of adjoining closes on the banks of 
the river Medway. As far back as could be recollected, 
there bad been a gush of water from a hole in the plain- 
tiff’s close, which used to run from thence, on the sur- 
face of the ground, to the river. About twenty-seven 

(r) 3 Taunt. 99. (s) Balston v. Boosted, 1 

Camp, 463. 
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years before the action was brought, a bath was erected Subterraneoo* - 
by the then occupier of the close near where the spring - - — 

. J \ BaUtonr*^ 

issued forth, anu the water was conducted into it by a BamUd 
pipe. From that time till the present cause of action 
arose, the bath was amply supplied with water, and a 
considerable profit was derived from letting out the use 
of it to the public. In 1805 (the action being brought 
in 1808), the plaintiff purchased this close, and erected 
a paper manufactory upon it, for which a copious supply [ 180 ] 

of spring water is essentially requisite. About the same 
time the defendant, becoming owner of the adjoining 
close, opened a stone quarry in it. As the excavations 
proceeded, considerable quantities of water were found, 
which interrupted the workmen. A deep drain was 
afterwards made to carry it off into the river, and the 
quarry was left dry. But in the meantime, the water 
flowing into the plaintiff’s bath had been gradually de- 
creasing, and, subsequently to the making of the drain, 
did not amount to more than an eighth or tenth part of 
its former quantity.” For this diversion the action was 
brought. “ The defence intended to be set up w F as, that 
the plaintiff had no exclusive right to the supply of water 
he claimed, as the principle on which twenty years’ 
enjoyment of running w r atcr confers a right to it, appeared 
from the cases to be, that, after an adverse possession for 
so long a time, a grant was to be presumed from the 
owners of the land further up the stream; and such a 
grant could not be presumed here, as, previously to the 
drain being made, probably no individual knew that the 
plaintiff’s spring was ted by water percolating through 
the strata in the dose now occupied by the defendant/’ 

But Lord Ellenborough ruled, “That the only question 
was, whether the diminution of the supply of water to 
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Subterraneous the plaintiff’s bath had been caused by the drain dug by 
channels. ^ defendant ; and tliat tlicre could be no doubt but 
^B&nsted. /that twenty years’ exclusive enjoyment of water in any 
(particular manner affords a conclusive presumption of 
| right in the party so enjoying it.” It was afterwards 
agreed, on the recommendation of the court, that the 
water should be conveyed from the defendant’s quarry 
[ 181 ] to the plaintiff’s bath in the manner to be directed by 

an arbitrator, and a juror was withdrawn. 

The proposition laid down by Lord EUcnlorongh in 
the above case appears to include under the same general 
rule water-courses of all descriptions, whether the stream 
flows in the ordinary manner above ground, or only 
emerges after having made its way through the adjoining 
land below the surface of the earth. 

Since the above observations were made, in the first 
edition of the work, the point in question, at least as to 
the extent of the identity, in point of legal incident, of 
open and underground streams, lias received judicial de- 
termination by the Court of Exchequer Chamber. The 
Acton T, case of Acton v. Jilundell{t) decided that the owner 
of land through which water flows in a subterraneous 
course has no right or interest in it which will enable 
him to maintain an action against a landowner who, in 
dairying on mining operations in his own land in the 
usual manner, drains away the water from the land of 
the first-mentioned owner, arid lays his wrell dry. Tindal , 
C. J., delivered the judgment of the court as follows : 
“ The plaintiff below, w r ho is also the plaintiff in error, 
in his action on the case, declared in the first count for 
the disturbance of his right to the w'ater of certain under- 
ground springs , streams and watercourses , which, as lie 
(0 12 M. & W. 324. 
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alleged, ought of right to run, flow and percolate into 
the closes of the plaintiff, for supplying certain mills 
with water ; and in the second count for the draining off 
the water of a certain spring or well of water in a certain 
close of the plaintiff, by reason of the possession of which 
close, as he alleged, he ought of right to have the use, 
benefit and enjoyment of the water of the said spring or 
well for the convenient use of his dose. The defendants 
by their pleas traversed the rights in the manner alleged 
in those counts respectively. At the trial the plaintiff 
proved, that, within twenty years before the commence- 
ment of the suit, viz. in the latter end of 1821, a former 
owner and occupier of certain land and a cotton-mill, 
now belonging to the plaintiff, had sunk and made in 
such land a well for raising water for the working of 
the mill ; and that the defendants, in the year 1837, had 
sunk a. coal-pit in the land of one of the defendants at 
about three-quarters of a^nile from the plaintiff’s w r cil, 
and about three years after sunk a second at a some- 
what less distance ; the consequence of which sinkings 
w r as, that, by the first, the supply of water was consider- 
ably diminished, ami by the second was rendered alto- 
gether insufficient for the purposes of the mill. The 
learned judge before whom the cause was tried directed 
the jury, that, if the defendants had proceeded and acted 
in the usual and proper manner on the land, for the pur- 
pose of working and winning a coal-mine therein, they 
might lawfully do so, and that the. plaintiff’s evidence 
was not sufficient to support the allegations in his de- 
claration as traversed by the second and third pleas. 
Against this direction of the judge the counsel for the 
plaintiff' tendered the bill of exceptions which has boon 
argued before us. And after hearing Such argument, 
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channels. 

Acton v. 
Blundell . 


and consideration of the case, we are of opinion that the 
direction of the learned judge was correct in point of 
law. 

“The question argued before us lias been in sub- 
stance this : whether the right to the enjoyment of an 
underground spring, or of a well supplied by such under- 
ground spring, is governed by the same rule of law as 
that -which applies to, and regulates, a water-course 
flowing on the surface. 

“ The rule of law which governs the enjoyment of 
a stream flowing in its natural course over the surface 
of land belonging to different proprietors is well estab- 
lished ; each proprietor of the land has a right to the 
advantage of the stream flowing in its natural course 
over his land to use the same as lie pleases, for any pur- 
poses of his own, not inconsistent with a similar right 
in the proprietors of the land above or below; so that, 
neither can any proprietor above diminish the quantity 
or injure the quality of the water which would otherwise 
naturally descend, nor can any proprietor below throw 
back the water without the licence or the grant of the 
proprietor above. The law is laid down in those pre- 
cise terms by the Court of King’s Bench in the case of 
Mason v. Hill (j:), and substantially is declined by tlic 
Vice-Chancellor in the ease of Wright v. Howard (y), 
and such we consider a correct exposition of the law. 
And if the right to the enjoyment of underground springs, 
or to a well supplied thereby, is to be governed by the 
same law, then undoubtedly the defendants could not 
justify the sinking of the coal-pits, and the direction 
given by the learned judge would be wrong. 

“ But we think, on considering the grounds and origin 
00 5 B. & Ad. lj 2 Nev. Sc M. 747. (y) 1 S. & S. 190. 
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of the law which is held to govern running streams, the 
consequences which would result if the same law is made 
applicable to springs beneath the surface, and, lastly, the 
authorities to be found in the books, so far as any infer- 
ence can be drawn from them bearing on the point now 
under discussion, that there is a marked and substantial 
difference between the two cases, and that they arc not 
to be governed by the same rule oflaw. 

" The ground and origin of the law which governs 
streams running in their natural course would seem to 
be this, that the right enjoyed by the several proprietors 
of the lands over which they flow is, and always has 
been, public and notorious : that the enjoyment has been 
long continued — in ordinary cases, indeed, time out of 
mind — and uninterrupted ; each man knowing what he 
receives and what has always been received from the 
higher lands, and what he transmits .and what has always 
been transmitted to the lower. 'Flic rule, therefore, either 
assumes for its ibundation the implied assent and agree- 
ment. of the proprietor.^ of the different lands from all 
ages, or perhaps it may be considered as a rule of posi- 
tive law, (which would seem to be the opinion of FI eta 
and of lllaekstono,) the origin of which is lost by the 
progress of time; or it may not be unfitly treated as 
laid down by Mr. Justice Story , in his judgment in the 
case of Tyler v. Wilkinson , in the courts of the United 
States (r), as c an incident to the land ; and that whoever 
seeks to found an exclusive use must establish a rightful 
appropriation in some manner known and admitted by 
the law/ lint in the case of a well sunk by a proprietor 
in his own land, the wati'r which feeds it from a neigh- 
bouring soil does not flow openly in the sight of the 
(z) 4 Mason's (American) Reports, 401. 


Snbterrancoati 

channels. 

Ac ton v. 
Blundell. 



282 


OF PARTICULAR EASEMENTS, ETC. 


' Subterraneous 
channels. 

Acton v. 
Blundell. 


neighbouring proprietor, but through the hidden veins 
of the earth beneath its surface ; no man can tell what 
changes these underground sources have undergone in 
tlie progress of time; it may well be, that it is only 
yesterday’s date, that they first took the course and 
direction which enabled them to supply the well : again, 
no proprietor knows what portion of water is taken from 
beneath his own soil ; how much he gives originally, or 
how much lie transmits only, or how much lie receives : 
on the contrary, until the well is sunk, and the water 
collected by draining into it, there cannot properly be 
said, with reference to the well, to be any flow of water 
at all. In the case, therefore, of the well, there can be 
no ground for implying anv mutual consent or agree- 
ment, for ages past, between the owners of the several 
lands beneath which the underground springs may exist, 
which is one of the foundations on which the law as to 
running streams is supposed to be built ; nor, for the 
same reason, can any trace of a positive, law be inferred 
from long-cont inued acquiescence and submission, whilst 
the very existence of the underground springs or of the 
well may be unknown to the proprietors of the soil. 

u But the difference between the two cases with respect 
to the consequences, if the same law is to be applied to 
both, is still more, apparent. In the case <:f the running 
stream, the owner of the soil merely transmits the water 
over its surface : he receives as much from his higher 
neighbour as he sends down to his neighbour below : he 
is neither better nor worse : the level of the water re- 
mains the same. But if the man who sinks the well in 
his own land can acquire by that act an absolute arid 
indefeasible right- to the water that, collects in it, he has 
the power of preventing liis neighbour from making any 
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use of the spring in his own soil which shall interfere 
with the enjoyment of the well. He has the power, still 
further, of debarring the owner of the land in which the 
spring is first found, or through which it is transmitted, 
from draining his land for the proper cultivation of the 
soil ; and thus, by an act which is voluntary on his part, 
and which may be entirely unsuspected by liis neigh- 
bour, he may impose on such neighbour the necessity 
of bearing a heavy ex pensc, if the latter has erected ma- 
chinery for the purposes of mining, and discovers when 
too late, that the appropriation of the water has already 
been made. Further, the advantage on one side, and 
the detriment to the other, may bear no proportion. 
The well maybe sunk to supply a cottage, or a drinking- 
place for cattle. ; whilst the owner of the adjoining land 
may be prevented from winning metals and minerals of 
inestimable value. And, lastly, there is no limit of space 
within which the claim of right to an underground spring 
can be confined; in the*, present case the nearest coal-pit 
is at the distance of half a mile from the well, it is ob- 
vious the hnv must equally apply if there is an interval 
of many miles. 

Considering, therefore, the state of circumstances 
upon which the law is grounded in the one case to be 
entirely dissimilar from those which exist in the other ; 
and that the application of the same rule to both would 
lead, in many cases, to consequences at once unreason- 
able and unjust; w r e feel ourselves warranted in holding, 
upon principle, that the case now under discussion 
does not fall within the rule which obtains as to sur- 
face streams, nor is it to be governed by analogv there- 
with. 

u No case has been cited on either side bearing 
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directly on the subject in dispute. Tlic case of Cooper 
v. Barber (a), which approaches the nearest to it, seems 
to make against the proposition contended for by the 
plaintiff. In that case the defendant had for many 
years penned back a stream for the purpose of irriga- 
tion, in consequence of -which the water had percolated 
through a porous and gravelly soil into the plaintiff’s 
land 5 but as this percolation had been insensible; and 
unknown by the plaintiff until the land was applied for 
building purposes, the court held, that the defendant had 
gained no right thereby, so as to justify its continuance. 
The case of Partridge v. Scott (b) is an authority to 
show, that a mail, by building a bouse, on the extremity 
of his own land, does not thereby acquire any riglit of 
easement, for support or otherwise, over the adjoining 
land of his neighbour. It is said in that case, 4 he has no 
right to load his own soil, so as to make it require the 
support of that of his neighbour, unless he has some 
grant to that effect.’ It must follow, by parity of reason, 
that, if he digs a well in his own land so close to the 
soil of his neighbour, as to require the support of a rib 
of clay or of stone in his neighbour's land to retain the 
water in the well, no action would lie against the owner 
of the adjacent land for digging away such clay or stone, 
which is his own property, and thereby lotting out the 
water; and it would seem to make no difference as to 
the legal rights of the parties, if the. well stands some 
distance within the plaintiff's boundary, and the digging 
by the defendant, which occasions the water to flow 
from the well, is some distance within the defendant’s 
.boundary: which is, in sub-hmre, the very case before 
us. 


(a) 5 Taunt. 99. 


(b) 3 M. & W. 230. 
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“ The Roman law forms no rule, binding in itself. Subterraneous 

. , c han nels, 

upon the subjects of these realms : but in deciding a case , 

. . _ Acton v. ' 

upon principle, where no direct authority can be cited Blundell* 

from our books, it affords no small evidence of the 
soundness of ihe conclusion at which we have arrived, 
if it proves to be supported by that law, the fruit of the 
researches of the most learned men, the collective wis- 
dom of ages and the groundwork of tlic municipal law, 


of most of the countries in Europe. 

“ The authority of one at least of tlic learned Roman 
lawyers appears decisive upon the point in favour of the 
defendants; of some others the opinion is expressed with 
more obscurity. In the Digest, lib. 39, tit. 3, l)e aqua, 
ot aqua* phi vim arceml.e, s. 12, ‘Denique Marcelhis 
scribit, Cum co, qui in suo fodiens, vicini fontem avertit, 
nihil posse agi,nce do dolo actionem: ot sane non debet 
habere; si non animo vicino nocendi, sed suum agrum 
meliorcm faciendi, id fecit.’ 

“It is scarcely necessary to say, that we intimate no 
opinion whatever as to what might be tlic rule of law, 
if there had been an uninterrupted user of the right for 
more than the last twenty years ; hut, confining ourselves 
strictly to the facts stated in the bill of exceptions, wc 
think the present case, for the reasons above given, is 
not to bo governed by the law which applies to rivers 
and flowing streams, but that it rather fills within that 
principle, which gives to the owner of the soil all that 
lies beneath its surface ; that the land immediately below 
is his property, whether it is solid rock, or porous ground, 
or venous earth, or part soil, part water; that the person 
who owns the surface may dig therein, and apply all that 
is there found to his own purposes at his free will and 
pleasure ; and that if, in the exercise of such right, he 



386 


OF PARTICULAR EASEMENTS, ETC. 


Subterraneous 

channels. 


Recognized in 
Cha&emore v. 
Richards, 
post, p. 287. 


intercepts or drains off the water collected from under- 
ground springs in liis neighbour’s well, this inconvenience 
to his neighbour falls within the description of dammun 
absque injuria, which cannot become the ground of an 
action. 

ft Wc think, therefore, the direction given by the 
learned judge at the trial was correct, and that the judg- 
ment already given for the defendants in the court below 
must bo affirmed. Judgment affirmed” (t*). 

Though the court studiously abstained from giving 
any opinion as to what their judgment would have been 
had the well been shown to he antient, the arguments 
the judges advance seem to show that the antiquity of 
the well would not have fortified the right ; [the prin- 
ciple of the decision of the House of Lords in Chase- 
more v. Richards, post, lias settled the point]. 

In Dickinson v. Grand Junction Canal Company (d) 9 
the Court of Exchequer laid down that an action would 
lie against a landowner for digging a well and so pre- 
venting subterraneous water from reaching a natural 


[(<?) The principle ot' Acton v. 
Ulundcll applies to the case of 
draining off the water already 
collected in a well, and not merely 
to that of intercepting the water 
which would otherwise have flowed 
into it. Sew River Company, 
app., v. Johnson, resp., 2 K. & K. 
435. In F.nnor v. /inner I / , 2 (i 3 IT. 
410 (on appeal, 1 J)e 0., F. & J. 
529), according to the report, it 
might be supposed that the Vice- 
Chancellor was of opinion, that 
the question, whether the prin- 
ciples established by ( 'haxnuore v. 
Richard* are applicable to a par- 
ticular case, is affected by the dis- 


tance through which the water 
would have to percolate before 
reaching the plaintiffs land, hut 
it is impossible to reconcile thin 
■view i\ith the existing authorities; 
and probably it it 'mid be found 
that the opinion expressed by his 
honor on that part ot the case 
amounted really to a finding of 
fart, that the interruption com- 
plained of was like tlmL of the in- 
lerriiptioii of a natural stream at 
its very source (see auto, p. 2(19); 
hut whether the facts would jus- 
tify such n finding is a question 
which cannot be here discussed.] 
(d) 7 Exch. 282. 
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surface stream, which it would otherwise have reached. Subterraneous 

and this whether the water was part of an underground 

water-course, or would have reached the stream by per- * 

eolation through Ihe intervening strata ; but this opinion 
has been overruled by the decision of the House of 
Lords in Chascmorc v. Richards (Y), affirming the judg- 
ment of the Court of Exchequer Chamber (/). The 
facts of that case appear from the opinion of the Judges, 
which was acted on by the House of Lords. That 
opinion was as follows : — 

t( It appears by the facts that arc found in this case. Opinion of the 
that the plaintiff is the occupier of an antient mill on the ^ctasemore v. 
river Wandle, and that for more than sixty years before Shards. 
the present action lie. and all the preceding occupiers of 
the mill used and enjoyed, as of right, the flow of the 
river for the purpose of working their mill. Jt also 
appears that the river Wandle is, and always has been, 
supplied, above the plaintiff's mill, in part by the water 
produced by the rainfall on a district of many thousand 
acres in extent, comprising the town of Croydon and its 
vicinity. The water of the ra in fall sinks into the ground 
to various depths, and then flows and percolates through 
the strata to the river Wandle, part rising to the surface, 
and part find mg its way underground in courses which 
continually vary; The defendant represents the mem- 
bers of the Local Hoard of Health of Croydon, who, 
for the purpose of supplying the town of Croydon with 
water, and for other sanitary purposes, sank a well in 
tlieir own land in the town of Croydon, and about a 
quarter of a mile from the river Wandle; and pumped 
up large quantities of water from their well for the 
supply of the town of Croydon ; and by means of the 
(e) 7 II. of L. 349. (/) 2 II. & N. 168. 
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well and the pumping, tlic local board of health did 
divert abstract and intercept underground water, but 
underground water only, that otherwise would have 
flowed and found its way into the river Waudlc, and so 
to the plaintiff’s mill; and the quantity so diverted 
abstracted and intercepted was sufficient to be of sen- 
sible value towards the working of the plaintiffs mill. 
The question is, whether the plaintiff* can maintain an 
action against the defendant for this diversion abstrac- 
tion and interception of the underground water. 

“ Thedaw respecting the right to w ater flowing in de- 
finite, visible channels may be considered as pretty well 
settled by several modern decisions, and is very clearly 
enunciated in the judgment of the Court of Exchequer 
in the case of Embrvy v. Owen (y). lint the law, as laid 
down in those cases, is inapplicable to the case of sub- 
terranean water not flow ing in any definite channel, nor 
indeed at all, in the ordinary sense, but percolating or 
oozing through the soil, more or less, according to the 
quantity of rain that may chance to fall. The inappli- 
cability of the general law r , respecting rights to water, to 
such a case, has been recognized and observed upon by 
many judges whose opinions are of the greatest weight 
and authority. Jn the case of Jlawstron v. Taylor (A), 
Baron Parke , in the course of delivering judgment, says, 
‘ This is the case of common surface water flowing in 
no definite channel, though contributing to the supply of 
the plaintiff* ? s mill. The water having no definite course, 
and the supply not being constant, the plaintiff is not 
entitled to it. The right to have a stream running in 
its natural direction does not depend upon a supposed 
grant, but injure nature.’ 

(y) C Exch. Hep. 303. 


(h) 11 Exch. Hep. 382. 
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“ In delivering the judgment of the Court of Exchequer 
in the subsequent case of Broadbent v. Ramsbotham (i), 
Haron Alder son observes, that c all the water falling 
from heaven, and shed upon the surface of a hill, at the 
foot of which a brook runs, must, by the natural force of 
gravity, find its way to the bottom, and so into the brook ; 
but this does not prevent the owner of the land on 
which it falls from dealing with it as he may please, 
and appropriating it. lie cannot do so if the water 
lias arrived at and is flowing in some definite channel. 
There is here no watercourse at all.’ 

“In the earlier case of Acton v. Blundell (/<), the 
Court of Exchequer Chamber w r as of opinion that the 
owner of the surface might apply subterranean w ater as 
he pleased, and that any inconvenience to his neighbour 
from so doing was damnum absque injuria, and gave no 
ground of action. 

“There is no case or authority of which 1 am aware 
that can be cited in support of the position contended 
for by the plaintiff, or in which the right to subterranean 
percolating water adverse to that of the owner of the 
soil came in question, except the nisi prius case of Bal- 
ston v. Bensled{l),i\nd Dickinson v. The Grand Junction 
Canal Company (in'). 

“In the first of these cases, Lord JSllenborough is 
reported to have expressed an opinion that twenty years’ 
enjoyment of the use of water in any manner afforded an 
exclusive presumption of right. This opinion amounted 
only to the dictum of an eminent judge," followed by no 
decision upon the point., for the case ended in the with- 
drawal of a juror, and is directly at variance with the 

(i) 11 Excli. Ucp. 602, 6lt>. (/) 1 Camp. 462. 

(A) 11 Mec. & Wcls. 324. (w) 7 Exch. Rep. 282. 
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judgment of the Court of Exchequer in the other case, 
upon which the plaintiff relies, of Dickinson v. The 
Grand Junction Canal Company, in which the Court 
declared (w) ‘that the right to have a stream running in 
its natural course is not by a presumed grant from long 
acquiescence on the part of the riparian proprietors 
above and below, but is ex jure naturcr , and an incident 
of property as much as the right to have the soil itself 
in its natural state, unaltered by the acts of a neigh- 
bouring proprietor, who cannot dig so as to deprive it 
of the support of his land.’ 

“ In the case of Dickinson v. The Grand Junction 
Canal Company , the very question now before your 
Lordships’ house arose, and that case is relied upon by 
the plaintiff as a decisive authority in his favour. The 
Court of Exchequer was of opinion that the company, 
by digging a well and pumping out the water, and so 
intercepting and diverting underground and percolating 
water which would otherwise have gone into a stream 
which flowed to the plaintiff's mill, and was applied to 
the working of it, had become liable to an action for the 
infringement of a right at common law. In the same 
judgment, however, the court refers {o) to the ease of 
Acton v. Blundell apparently with approbation, and 
observes, c that the existence and state of underground 
water is generally unknown before a well is made ; and 
nflor it is made there is a difficulty in knowing, cer- 
tainly, how much, if any, of the water of the well, when 
the ground was in its natural state, belonged to the 
owner in right of bis property in the soil, and how much 
belonged to his neighbour. These practical uncertainties 
make it very reasonable not to apply the rules which 

(») 7 Exch. Rep. (##) 7 Kxcli. Rep. 300. 
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regulate the enjoyment of streams and waters above 
ground to subterranean waters.’ But the court, without 
at all adverting to this distinction which it had adopted, 

treated the case of underground percolating water as 

governed by the same rules as would obtain in the case 
of visible streams and watercourses above ground; and 
no remark or comment was made or reason assigned by 
the court for arriving at a conclusion which not only does 
not seem warranted by the premises previously adopted, 
but is in effect hardly consistent with them. The plain- 
tiff in that ease was held to have a cause of action, inde- 
pendently of any infringement of a right at common law, 
by reason of the breach of an agreement between the 
parties ami of ail act of parliament ; and a decision upon 
the right at common law seems no! to have been neces- 
sary for determining the suit between the parties. These 
considerations greatly weaken the effect of the ease of 
Dickinson v. The Grand Junction Canal Company, as 
an authority against the defendant upon the point now 
in question, but it. is an authority in his favour to show 
that a right to water is not by a presumed grant from 
long acquiescence, but, if it exists at all, is jure uaturce, 
and that the rides of law that regulate the rights of par- 
ties to the use of water are hardly, or rather not at all, 
applicable to the case of waters percolaling underground. 

“ In such a case as the present, is any right derived 
from the use of the water of the river Wandlc for upwards 
of twenty years for working the plaintiff's mill? Any 
such right against another, founded upon length of en- 
joyment, is supposed to have originated in some grant 
which is presumed from the owner of what is sometimes 
called the servient tenement. But what grant can be 
presumed in the case of percolating waters, depending 
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upon tlie quantity of rain falling or the natural moisture 
of the soil, and in the absence of any visible means of 
knowing to what extent, if at all, the enjoyment of the 
plaintiff’s mill would be affected by any water percolating 
in and out of tlio defendant’s or any other laud ? The 
presumption of a grant only arises where the person 
against whom it is to be raised might have prevented 
the exercise of the subject of the presumed grant ; but 
how could he prevent or stop the percolation of water? 
The Court of Exchequer, indeed, in the case of Dick - 
in son v. The Grand Junction Canal Co mj) any, expressly 
repudiates the notion that such a right as that in ques- 
tion can be founded on a presumed grant, but declares 
that with respect to running water it is jure naturce. If 
so, a fortiori , the right, if it exists at all, in the case of 
subterranean percolating water, Injure naturce , and not 
by presumed grant, and the circumstance of the mill 
being ancient would in that case make no difference. 

The question then is, whether the plaintiff lias such 
a right as he claims jure naturce to prevent the defendant 
sinking a well in his own ground at a distance from the 
mill, and so absorbing the water percolating in and into 
his own ground beneath the surface, if such absorption 
has the effect of diminishing the quantity of water which 
would otherwise find its way into the river Wandlc, and 
by such diminution affects the working of the plaintiff’s 
mill. It is impossible to reconcile such a right with the 
natural and ordinary rights of landowners, or to fix any 
reasonable limits to the exercise of such a right. Such 
a right as that contended for by the plaintiff would in- 
terfere w r ith, if not prevent, the draining of land by the 
owner. Suppose, as it was put at the bar in argument, 
a man sank a w r ell upon his own land, and the amount 
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of percolating water which found a way into it had no 
sensible effect upon the quantity of water in the river 
which ran to the plaintiff’s mill* no action would be 
maintainable; but if many landowners sank wells upon 
their own lands; and thereby absorbed so much of the 
percolating water, by the united effect of all the wells, 
as would sensibly and injuriously diminish the quantity 
of water in the river, though no one well alone would 
have that effect, could an action be maintained against 
any one of them, and, if any, which — for it is clear that 
no action could be maintained against, them join tly ? 

“ In the course of the argument one of your lordships 
( Lord Urovgham) adverted to the French Artesian well 
at the Abattoir tie GrmdU\ which was said to draw" part 
of its supplies from a distance of forty miles, but. under- 
ground, and, as far as is known, from percolating water. 
In the present case the water which finds its w r ay into 
the defendant’s well is drained from, and percolates 
through, an extensive district, but it is impossible to 
say how much from any part. If the rain which has 
fallen may not be, intercepted whilst it is merely perco- 
lating through the. soil, no man could safely collect the 
rain water as it fell into a pond ; nor would he have a 
right to intercept its fall, before it. reached the ground, 
by extensive roofing, from which it might, be conveyed 
to tanks, to the sensible diminution of water which had, 
before the erection of such impediments, reached the 
ground and flowed to the plaintiff’s mill. In the present 
case the defendant’s well is only a quarter of a mile from 
the river Wandlc ; but the question would have been 
the same if the distance bad been ten or twenty or 
more miles distant, provided the effect had been to pre- 
vent underground percolating water from finding its 
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way into the river, and increasing its quantity, to the 
detriment of the plaintiff’s mill. Such a right as that 
claimed by the plaintiff is so indefinite and unlimited 
that, unsupported as it is by any weight of authority, 
we do not think that it can bo well founded, or that the 
present action is maintainable ; and we therefore answer 
your lordships’ question in the negative/’ 

The judgment of the House of Lords was in favour 
of the defendant, and affirms the principles laid down 
in the above opinion (/>). 

It follows from tlic series of authorities already re- 
ferred to, that no action will lie against a man who, by 
digging wells or cutting drains in his own land, thereby 
drains his neighbour’s land also by intercepting the flow 
of the water percolating through the pores of the soil, 
and which, but for such digging or draining, ’would have 
reached his neighbour’s land, or by causing the water 
already collected in fact on his neighbour’s soil to per- 
colate away from and out of it. Sec the case of New 
liivcr Company , App. v. Johnson , Rcsp. (y), in which 
it was attempted without success to distinguish the two 
cases, and so to narrow the effect of the authorities 
already cited.] * 


(p) The question sometimes 
arises, whether a man is liable, not 
for intercepting, hut for causing 
the Jtonr of subterranean water 
into his neighbour's) land. As to 


this sec Smith v. Aenrick , 7 C. B. 
o 1 discussed post, p. old 

pacing. 

[(yi 2K&r,43i,.] 


* Jt. v. Mri ropolitaii Hoard of Works (3 B. & H. 710) was decided 
on the same principle. It was there held that the claimant was not 
entitled to compensation for the abstraction of water from underground 
sprinps, which rose in his land and fed his ponds, by a sewer made by 
the Metropolitan Commissioners of Sewers under their act of parliament 
in adjoining land. And this notwithstanding the act provided not 
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By the civil law every man had a right to dig in his Subterraneous 
own land for the purpose of improving it, although he ■ — 


only that compensation should be made to all persons sustaining da- 
mage by the works authoi ized, but also that compensation should be 
made if the. commissioners interfered with or prejudicially affected any 
ancient mill or any right connected therewith, or other right to the use 
of water. Cochburn, Cl. J., dissented from the judgment on the ground 
that this special provision showed the intention of the legislature to give 
compensation in till cases in which damage might arise to water rights, 
whether such damage, if occasioned by the works of an adjoining pro- 
prietor, would have been actionable or not. (See also Grand Junction, 
('anal Company v. Shuyar^h. R. f G Ch. 4 S3.) 

The same law applies where the surface and the mines beneath it 
belong to different owners, and \\ here the surface lias been granted and 
the mines retained. The owner of the mine is not responsible, if, in 
working the mines, he drains the water from the surface. u The grant 
of the surface cannot carry with it more than the absolute ownership 
of the entire soil would include. The absolute ownership is held not to 
include a right to be protected from loss of water by percolation with 
openings nuide in the soil of the neighbouring owner. How then can 
the grant of the surface only he held to include such a protection? To 
hold otherwise might not improbably result in rendering the reservation 
of mines and minerals wholly unless. Percolation of water into mines 
is nn almost necc-s.-nry incident of mining. And if the. grant of the 
surface carries with it a right to be protected from any loss of surface 
water by percolation, the owner the surface would hold the owner of 
the mines at his merci , IV .r he would be entitled by injunction to inhibit 
the working or mines at all. It i> not at variance with this view that 
the case of Whitehead v. Curb a (Z 11. & N. 8 70) was decided, because 
in that case there v>as a lease and a distinct grant of the injured 
springs ro nomine ( Uallacorkish , AY. f'ompmiy v. Jfarr/son, 
L. K., r> i\ c. 40, <;:{.) 

'Where land was granted for building subject to a chief rent, and 
cottages were built upon it, and the owner afterwards granted the adja- 
cent land to the builders of a church, whose executions so far drained 
the land on which the cottages stood that the soil subsided arid they 
became cracked and damaged, tho church builders were held not re- 
sponsible. The court said, “ although there is no doubt that a nmn 
has no right to withdraw from liis neighbour the support of adjacent, 
soil, there is nothing at, common law to present his draining that- soil if 
for any reason it becomes necessary or convenient for him to do so. It 
inay indeed be, that when one grants hind to another for some special 
purpose,— for building puqioscs, for example,— then since, according to 
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Subtemneous should thereby intercept the water, which supplied his 
channels. — neighbour’s fountain (r). 

Artificial With regard to water-courses altogether artificial, 

water-courses. _ - . , 

there seems no reason to doubt that the long-continued 

submission of the servient owner to the discharge of 
water upon his tenement, or to the conducting of it 
through liis land by the owner of the dominant tene- 
ment, will confer the right to continue the discharge of 
the water, or to continue to receive the supply of it, that 


(r) Marcell ns scribit, Cum co, 
qui in suo fodiens, vicini fontem 
avertit, nihil posse agi : ncc de 
dolo actionem : et sane non debet 
habere, si non animo vicino no- 
cendi, seel Bunm agrnm mcliorcm 
faciendi, id fecit.—L. 1, § 12, IT. 
de aq. ct aq. pi. arc. 

Si in meo aqua irrumpnt, qua* 
cx tno fundo vonas habcat; si cus 


venas incidcris, ot ob id desierit 
nd me aqua pervenire, tu non vi- 
deris vi fecissc, si nnlla servitus 
inilii co nomine debita fucrit; uec 
interdicto ‘ Quod vi aut clam* te- 
nons. — L. 21, ff. de aq. ct aq. pi. 
arc. 

Vide etiaui L. 24, § 12, IT. de 
dainuo infccto. 


the old maxim, n man cannot derogate from bis own grant, the grantor 
cannot do anything whatever with bis own land which might have the 
effect of rendering the land granted les*. fit for the special purpose in 
question than it otherwise might have been.” They held that there wa* 
nothing in the grant to the plaintiff to warrant the inference of an 
implied condition to prevent the defendant from doing with the adja- 
cent land what was incidental to its ordinary use, viz., draining it in 
order to render it more capable of being adapted to building purposes. 
(Popple well v. lioflJ/insnn , L. It., 4 Exch. 248.) 

But although a man is not bound to prevent the water percolating 
through his land from coining to bis neighbour, or may drain the water 
from his neighbour's land, be cannot foul the water percolating from 
his land to his neighbour’s injury. ( Womerxlcy y. Church, 17 L. T.. 
N. S. 190.) 

A grant of all streams of water that may be found in land, when at 
the time of the grant there is but one stream and several wells, includes 
the underground water in the land. The grantor cannot, nor can any 
one claiming under him, do anything the effect of which is to drain 
such underground water from tl.c land. ( W hitehead v. Parks, 2 II. & 
N. 870.) 
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is, to continue to receive the supply of it through the 
land of the servient owner (s). 

A question of much greater difficulty arises in the 
case of a discharge of water, when the servient owner 
seeks to compel the dominant to continue it, and to 
prevent him from altering its course, and thus attempts 
to invert their relative positions, and himself to become 
dominant. 

The chief objection to such a claim is, that there is no 
submission (patientia) by the dominant owner to the en- 
joyment of the water had by the servient — he discharges 
the water for his own convenience, and to what use the 
other may apply it when so discharged is immaterial to 
him — he has no means of preventing such an application 
but by disconl inuing the? discharge, and thus depriving 
himself of the benefit of his own easement. 

It may be. said that., according to this argument, the, 
party discharging the water could acquire no right where 
the other party immediately on receiving it applied it to 
some useful purpose — as the latter had submitted to it 
only because il was advantageous to himself. The answer 
to this objection is, that, there is a submission by the 
receiving party, which does not exist in the case of the 
discharging party. The active step, the immission of 
water, is the act of the latter. It is optional with the 
servient owner to submit to the imrnissiou or to oppose 

it. The motives which influence him to do one or the 
other are immaterial. The real inquiry in such cases 
must be by whose act the water was first caused to flow. 

(s) Since flic first edition of author'd proposition that a right 
this book it has been so laid don n may he acquired by a man to con- 
in Magor v. Chndn:\ck t 11 A. Sc E. duct water to his land across that 
671 ; [this case has been observed of his neighbour, though from an 
upon as to other points in Wood artificial source, is untouched.] 
v. Waud t post, p. 308 j but the 


Subterraneous 

channels. 


Right to re- 
ceive water. 

[ 182 ] 
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Supposing it to be unknown by which party the flow 
'■? of water was caused, and that the flow is beneficial to 
the owners of both tenements, — to the one by the dis- 
charge, to the other by the use to which he puts the 

water on receiving it, — it would probably be presumed 
that a reciprocal easement did exist. 

The important, case of Arkwright x. Gell(t) turned 
upon the right of the party receiving water drained from 
a mine, to compel the owners of the mine to continue 
such discharge. The court decided that no such right 
existed in that case. 

] “ The plain tills in this case,” said Lord Abingrr, on 

delivering the judgment of the Court of Exchequer, in 
the case of Arkwright v. Gell y “ are the occupiers of 
certain cotton mills, at Cromford, in the county of Derby, 
and complain of an illegal diversion, by the defendants, 
of the water to w hich they were of right entitled for the 
supply of tlioir mills. The defendants „by their pleas 
deny that right, and also insist that they have not been 
guilty of any illegal diversion. A special case was re- 
served on the trial, for the opinion of the court, stating 
a great number of documents and facts, upon which the 
court are not merely to give their judgment on matters 
of law*, but to take the office of the jury, by determining 
whether any and what inferences of fact ought to be 
drawrn from the facts stated. This course leads to one. 
great inconvenience, as it. tends to confound the ride of 
] law with an inference of fact only, which inference might 
have been varied by a very slight circumstance. 

“From the facts and documents, however, the ease 
appears to be this: — In the beginning of the last century. 


(./; 5 M. &, w. 203 . 
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certain adventurers had in part constructed, and were Arkwright v. 

proceeding to continue a sough* now called the Crom- 1— 

ford Sough, for the purpose of draining a portion of the 

mineral field in the wapentake of Wirksworth. How 


they acquired the right to make that sough is not stated; 
it was, however, without doubt, either by virtue of the 
custom of ruining there prevalent, or by the express 
license of the owner of the soil through which it was 
made. The adventurers received tlicir remuneration in 
the shape of a certain portion of the ore raised from the 
mines within the level lying near and benefited by the 
sough (technically called, within the title of the sough,) 
in consequence of an agreement with the proprietors of 
the mines. The right to this easement, with its accom- 
panying advantages, appears to have been the subject 
of sale and conveyance in that district; for in 1738 the 
proprietors leased it for 999 years for a pecuniary con- 
sideration, with a reservation by way of rent of a part 
of the profits. Mr. A rk wright, under whom the plaintiffs 
claim, and all whose rights they may be assumed to 
have had, by demise from him, when the cause of action 
accrued, became, in 1830, the purchaser of the reversion 
expectant on the determination of that lease, and lie also 
acquired a portion of the interest of the lessees by a. 
conveyance from some of them. It does not appear to 
us that this circumstance affects the question between 
the parties to this suit. 

“ After the sough had been constructed, and a con- 
stant flow of water thereby conducted from the mines, 
the late Sir Richard Arkwright, the father of Mr. Ark- 
wright, obtained, in the y«ar 1771, a lease for eighty- 
four years, from the lord of the manor of Cromford, [ 185 ] 

(who, upon the special case, is alleged to have been the 
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Arkwright v. owner of the hind through which the Cromford Sough 

was made, and also the owner of a piece of land between 

the mouth of the sough and the brook into which the 
water was conveyed,) of that piece of land, the brook 
and the ‘stream of water issuing and coming from 
Cromford Sough/ with the right of erecting mills on the 
piece of land. In 1772, Sir liichard Arkwright erected 
extensive cotton mills thereon, and in April, 1789, he 
purchased that land and the fee-simple in the mills and 
the manor of Cromford, including the lands through 
which the Cromford Sough was made. 

“ In the mean time, another company of adventurers 
had begun to construct another mining sough, called 
the Meerbrook Sough, on a much lower level in the 
adjoining township of Wirksworth. The defendants 
represent and have all the rights of that company of 
adventurers, and must, like the proprietors of the Crom- 
ford Sough, be assumed to have acted, cither by virtue 
of a mining custom or by express license of the owner 
of the soil, confirmed by the Cromford Inclosure Act 
in 1802, and also to have had the authority, prior or 
subsequent, of the owners of the mines drained by that 
sough, and contributing a certain portion of the ore by 
way of recompense. These facts are not distinctly found, 
but wc think wc must infer that such was the case, and 
consequently that the defendants stand in the same rela- 
tion to the plaintiffs as if the owners of those mines had 
themselves, with the consent of the owner of the soil, 
constructed the sough lor the purpose of freeing their 
mines from water; for whether they made the sough 
themselves, or through the agency of the adventurers, 
is immaterial. In 1813 the defendants, being themselves 
[ 186 ] proprietors of mines drained by it, extended the Meer- 
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brook Sough, having made an agreement with the then Arkwright vl 

proprietors of the Cromford Sough, and of other mines — G Z llm - ^ — 

un watered by it, and which appeared to have been then 

worked down to the level of that sough, for the purpose 

of regulating their respective rights, and the recompense 

to be paid by the latter to the former sot of adventurers 

for the benefit to be derived by them by the extension 

of this sough, and the unwatcring by means of it of a 

further portion of their mineral field below the level of 

the former sough. 

“ The new sough was, therefore, constructed by the 
consent of some, if not all, of those mine owners who 
had formerly used the Cromford Sough, and in part for 
their benefit; and this circumstance places the defen- 
dants in the same position in respect to the diversion of 
the surplus water, as if they themselves had been owners 
of part of the mineral field formerly drained by the 
Cromford Sough, and were now proceeding to unwater 
a further portion of the same field by means of the new 
sough. When the Mocrbrook Sough was thus extended, 
the water was found to flow into it, ami flood-gates were 
constructed at the end, the closing of which prevented 
the water from finding its wav in that direction, but 
which, when opened, let off the water which would 
otherwise have been discharged by the Cromford Sough, 
and thereby prevented it from flowing to the plaintiffs’ 
mill. 

“ In 1825 an arrangement was made for the mutual 
accommodation of Mr. Arkwright and the Meerbrook 
Sough proprietors, which was not to affect their rights, 
and which, having been determined in 1836, left them in 
the same situation as if it had never been made ; and the 
gates being removed, in order to carry the sough further 
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Arkwright v. in that direction, and the water thereby diverted from 
- , — the plaintiffs’ mills, the defendants are in the same situa- 

C 187 ] ti oll as if no flood-gates had been made, and as if in the 

construction of their sough for the purpose of draining 
another portion of the mineral field, they had broken the 
natural barrier which pent the water up and made it flow 
through the Cromford Sough, and so caused the water 
to pass out at a lower level through the Mcorbrook 
Sough, and the question is — whether the defendants by 
so doing are rendered liable to an action at the suit 
of the plaintiffs. This question, which was most elabo- 
rately and ably argued during the last term, appears to 
ns, strictly speaking, to be one as much of fact as of 
law ; and, when the situation of both parties is fully un- 
derstood, does not appear to us to be one of much doubt 
or difficulty. 

“ The stream upon which the mills were constructed 
was not a natural water-course, to the advantage of 
which flowing in its natural course the possessor of the 
land adjoining would be entitled, according to the doc- 
trine laid down in Mason v. Hill (it) arid in other cases; 
this was an artificial water-course, and the sole object for 
which it was made was to get rid of a nuisance to the 
mines, and to enable their proprietors to get the ores 
which lay within the mineral field drained by it; and the 
flow of water through that channel was, from the very 
nature of the case, of a temporary character, having its 
continuance only whilst the convenience of the mine- 
owners required it, and in the ordinary course it would 
most probably cease when the mineral ore above its level 
should have been exhausted. 

“ That Sir Richard Arkwright contemplated the dis- 
(w) 5 Ti. & AUol. i. 
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continuance of this water-course, (if the question of his 
knowledge in this state of things can be material,) there 
is evidence in the lease made in 1771, which contains a 
provision for a supply from the river, in the event of the 
stream being lessened, or taken away by the construction 
of another sough : and also that such an event was not 
improbable, appears from the clause in the 2nd Crom- 
ford Canal Act, 30 Geo. 3, c. 50, s. 4, What, then, is 
the species of right or interest which the proprietor of 
the surface where the stream issued forth, or his grantees, 
would have in such a water-course at common law, and 
independently of the effect of user, under the recent 
statute 2 & 3 Will. 4, c*. 71 ? He would only have a 
right to use it for any purpose to which it. was applicable 
so long as it continued there. An user for twenty years, 
or a longer time, w ould afford no presumption of a grant 
of the right to the water in perpetuity, for such a grant 
would, in truth, be neither more nor less than an obli- 
gation on the mine-owner not to work liis mines, by 
the ordinary mode of getting minerals, below the level 
drained by that sough, and to keep the mines flooded 
up to that level, in order te make the flow' of water 
constant, for the benefit of those who had used it for 
some profitable purpose. I low can it be supposed that 
the mine-owners could have meant to burthen themselves 
with such a servitude, so destructive to their interests; 
and what is there to raise an inference of such an inten- 
tion ? The mine-owner could not bring any action 
agaiust the person using the stream of water, so that 
the omission to bring an action could afford no argument 
in favour of the presumption of a grant; nor could he 
prevent the enjoyment of* that stream of water by any act 
of his, except by at once making a sough at a lower level, 
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Y. and thus taking away the water entirely — a course so 
— expensive and inconvenient, that it would be very un- 
] icaaonablcj and a very improper extension of the prin- 
ciple applied to the case of lights — to infer from the 
abstinence from such an act an intention to grant the 
use of the water in perpetuity, as a matter of right. 

“ Several instances Avere put in the course of the 
argument of cases analogous to the present, in which it 
could not be contended, for a moment, that any right 
was acquired. A steam-engine is used by the owner 
of a mine to drain it, and the water pumped up flows 
in a channel to the estate of the adjoining land-owner, 
and is there used for agricultural purposes for twenty 
years. Is it possible from the fact of such an user to 
presume a grant by the owner of the steam-engine of 
the right to the water iu perpetuity, so as to burthen 
himself and the assigns of his mine with the obligation 
to keep a steam-engine for ever, for the benefit of the 
landowner ? Or if the water from the spout of the eaves 
of a row of houses was to flow into an adjoining yard, 
and be there used for twenty years by its occupiers for 
domestic purposes, could it be successfully contended, 
that the owners of the houses had contracted an obliga- 
tion not to alter their construction so as to impair the 
flow of water ? Clearly not : in all, the nature of the 
case distinctly shows that no right is acquired as against 
the owner of the property from which the course of water 
takes its origin ; though, as between the first and any 
subsequent appropriator of the water-course itself, such 
,a right may be acquired. And so, in the present case. 
Sir Richard Arkwright, by the grant from the owner of 
. the surface for eighty-four years, acquired a right to use 
the stream as against him ; and if there had been no 
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grant he would, by twenty years’ user, have acquired the Arkwrtyto v. 
like right as against such owner ; but the user even for 

a much longer period, whilst the flow of water was going [ 190 ] 

on for the convenience of the mines, would afford no 
presumption of a grant at common law as against the 
owners of the mines. 

“ It remains to be considered whether the statute 
2 & 3 Will. 4, c. 71, gives to Mr. Arkwright, and those 
who claim under him, any such right, and we are clearly 
of opinion that it does not. The whole purview of the 
act shows that it applies only to such rights as would 
before the act have been acquired by the presumption 
of a grant from long user. The act expressly requires 
enjoyment for different periods without interruption 
and therefore necessarily imports such an user as could 
be interrupted by some one ‘capable of resisting the 
claim and it also requires it to be ‘of right.’ ISut the 
use of the wafer in this case could not be the subject 
of an action at tbe suit of the proprietors of the mineral 
field lying below r tbe level of the Cromford Sough, and 
was incapable of interruption by them at any time 
during tbe whole period by any reasonable mode ; and 
as against them it was not ‘ of right;’ they had no 
interest to prevent it; and until it became necessary 
to drain the lower part of the field, indeed at all times, 
it was wholly immaterial to them what became of the 
water, so long as their mines w r erc freed from it. 

t( Wo therefore think that the plain tiffs never acquired 
any right to have the stream of water continued in its 
former channel either by the presumption of a grant, or 
by the recent statute, as against the owners of the lower 
level of the mineral field, or the defendants acting by 
o. x 
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tlieir authority, and therefore our judgment must be for 
the defendants.” 

In Mayor v. Chadwick (jc) the plaintiffs complained 
of the pollution of a stream running to their brewery. 
The defendants traversed the plaintiffs’ right to the 
stream. “It appeared that the stream or water-course 
claimed by the plaintiffs flowed from the mouth of an 
adit, or underground passage, in adjoining lands not 
belonging to the plaintiffs, and which had been originally 
made, upwards of fifty years ago, for the purpose of 
clearing the water from a certain mine, by the owner 
[ 191 ] of the mine, but that the mine had not been worked 

for more than thirty years past; that, after the work- 
ing was discontinued, the plaintiffs availed themselves 
of the water coming along this channel to brew beer, 
and, after clearing the adit themselves, had for more 
than twenty years obtained from it pure water for that 
purpose, and had erected a brewery there at a great 
expense. It was admitted that, at the time when the 
adit was originally made and the mine worked, the 
water must have been unfit for the uses to which the 
plaintiffs now applied it. 

“ The defendants were owners of other mines (copper 
mines), and had lately used the old adit for the purpose 
of draining them, by which the water had again been 
made foul and unfit for brewing. It was not shown 
that they were connected with, or claimed under, the 
owners of the adit or mine, or of the lands through 
which it flowed.” 

The learned judge also stated to the jury that, “ in 
the absence of custom, artificial watercourses are not 
(*) il A. & B. 571. 


306 


Mayor v. 
Chadwick. 



WATER-COURSES. 


distinguished in law from such as are natural: that the 
same rules apply to them ; and that twenty years’ enjoy- 
ment might therefore warrant the jury in finding in 
favour of the right.” 

The jury found a verdict for the plaintiffs. A rule nisi 
for a new trial was granted, and after argument the court 
of Queen’s Bench took time to consider their judgment, 
which was delivered by Lord Denman . After some 
prefatory matter not material to this point, his lordship 
proceeded. u On the argument for a new trial, the de- 
fendants took other ground. They said that the artifi- 
cial nature of the adit, and the known practice of all the 
mineral districts, were strong evidence, even in the ab- 
sence of a custom, to show that the plaintiffs’ enjoyment 
was not of right; because they must have known that 
the owner of the mine had made the watercourse for his 
own convenience, and had ceased to work it with the 
intention of resuming that work whenever it suited his 
interest, and with all the rights of throwing in dirt and 
rubbish which usually attend these operations. And 
groat stress was laid on the recent decision in the Ex- 
chequer of Arkwriifht v. Geil (y), where the court, placed 
by consent in the situation of a jury, declined to draw 
the inference of au exercise by right, because they 
thought the circumstances would not have warranted the 
presumption of a grant. So, it was said, the universal 
mode of proceeding in the mining district would liave 
been material to show that the plaintiffs used the water 
with no idea of having a right to it, but were merely 
taking advantage of the accidental non-user of the adit 
for such time as it happened to be useful to them. 

“ We are by no means prepared to say that the cir- 
(30 5 M. & w. m. 
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Ctoufoiok cums ^ ances im ^ er which a water-course has been enjoyed 
■ may not prove it to have been without right ; or that a 
universal practice in the neighbourhood might not lead 
to fix the party with knowledge that those who cleared 
a mine by an adit notoriously reserved to themselves the 
right of working the mine at any time. But this view 
was never pressed on the learned judge on the trial, the 
defendants relying on proof of their custom, and electing 
to stand or fall by the opinion which the jury might form 
upon it. The point was properly raised ; and the com- 
plaint is not even that the verdict was wrong on the evi- 
dence put forward, but merely that the defendants them- 
selves did not rest their ease on such strong facts as 
they might. 

“The imputed misdirection is, that the law of water- 
courses is the same, whether natural or artificial. We 
think this was no misdirection, but clearly right. The 
contrary proposition, that a water-course, of whatever 
antiquity, and in whatever degree enjoyed by numerous 
persons, cannot be so enjoyed as to confer a right to the 
use of the water, if proved to have been originally arti- 
ficial, seems to us quite indefensible. And the late case 
in the Exchequer leads to no such conclusion.” 

[The case of Mayor v. Chadwick has, however, been 
Wood v. Waud. commented upon and explained, in the ease of Wood 
v. Waud (z). Jn that case tlic waters from the workings 
of a colliery (partly pumped up and partly caused by 
the overflow of an old coal pit which had become filled 
with water) had for upwards of twenty years flowed 
through two artificial subterraneous channels; one of 
which, called the Bowling Sough, passed directly through 
the plaintiff’s land; the other, called the Low Moor 
( 2 ) 3 Excli. 748. 
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Sough, passed into a natural stream called the Bowling 
Beck, which, so augmented, passed through the plain- 
tiff’s land. The defendant having works on the banks 
of each channel above the points where they respectively 
arrived at the plaintiff’s land, and at the Bowling Sough, 
diverted the water of each of them. The channels were 
subterraneous, but the court determined the question as 
it would have stood if they had been surface streams. 
The judgment of the court contains a full exposition of 
the law affecting artificial water-courses, as will be seen 
from the following passage: — “ This question is not with 
respect to the rights of the plaintiffs as against the 
owners of the collieries which the Soughs relieve from 
water, but as to the rights of the plaintiffs and de- 
fendants inter so ; and it. will be better to consider, in 
the first place, liow they would stand if the streams 
were not underground. With respect to a claim of 
right as against the colliery owners, if it be true that a 
right was gained to these streams by the riparian pro- 
prietors as against them, in consequence of their acqui- 
escence for twenty years by virtue of the presumption 
of a grant, or of Lord Tenterdcn’s Act (2 & 3 Will. 4, 
r. 71), there would be no difficulty as to the right of the 
riparian proprietors against each other or against other 
persons. But Mr. Cowling admitted that a grant could 
not be presumed, and that lie should have great diffi- 
culty in establishing the right under Lord Tenterden’s 
Act. This court, as then constituted, much considered 
that subject in the case of Arkwright, v. Gclf. We have 
again considered it, and are satisfied that the principles 
laid down as governing that case are correct, and were 
properly acted upon in it, by deciding that no action lay 
for an injury by the diversion of an artificial water-course. 
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Woody. Waud. where, from the nature of the case, it was obvious that 
the enjoyment of it depended upon temporary circum- 
stances, and was not of a permanent character; and 

' where the interruption was by the party who stood in 

the situation of the grantor. The Court of Queen’s 
Bench, in a subsequent case, Mayor v. Chadwick , sup- 
ported a verdict for the plaintiff, for the disturbance of 
a right to the enjoyment of a stream under circumstances 
somewhat similar; but in that case the action was not 
brought against the party in whose land the artificial 
water-course commenced, nor any one claiming under 
him, and he had not put an end to it by altering the 
mode of working his mines; but, what is more impor- 
tant, the action was not brought for abstracting, but for 
fouling, — a species of injury which docs not stand on 
the same footing; for, though the possessor of the mine 
might stop the stream, it does not follow that he, or any 
other, could pollute it whilst it continued to run; and 
besides, from the course which the cause took at nisi 
prius, the precise question which we have now to con- 
sider does not appear to have called for decision. The 
two cases are therefore distinguishable; and the ex- 
pression used by the learned judges in that case, as to 
the similarity of natural and artificial streams, are to be 
understood as applicable to the particular case. 

“We entirely concur with Lord Denman , C. J., that 
4 the proposition that a water-course, of whatever an- 
tiquity" and in whatever degree enjoyed by numerous 
persons, cannot be enjoyed so as to confer a right to the 
use of the water, if proved to have been originally arti- 
ficial, is quite indefensible;’ but, on the other hand, the 
general proposition that, under all circumstances, the 
right to water-courses arising from enjoyment is the same 
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whether they be natural or artificial, cannot possibly 
be sustained. The right to artificial water-courses, as 
against the party creating them, surely must depend 
upon the character of the water-course, whether it be of 
a permanent or temporary nature, and upon the circum- 
stances under which it was createcL(tf). The enjoy- 
ment for twenty years of a stream diverted or penned 
up by permanent embankments clearly stands upon a 
different footing from the enjoyment of a flow of water 
originating in the mode of occupation or alteration of 
a person’s property, and presumably of a temporary 
character and liable to variation. 

“ The flow of water for twenty years from the eaves 
of a house could not give a right to the neighbour to in- 
sist that the house should not be pulled down or altered, 
so as to diminish the quantity of water flowing from the 
roof. The flow of water from a drain for the purposes 
of agricultural improvements for twenty years could not 
give a right to the neighbour so as to preclude the pro- 
prietor from altering the level of his drains for the 
greater improvement, of the land (b). The state of cir- 
cumstances in such cases shows that one party never 
intended to give, nor the other to enjoy, the use of the 
stream as a matter of right. If, then, this had been a 
question between the plaintiffs and the colliery owners, 
it seems to us that the plaintiffs could not have main- 
tained an actiou for omitting to pump water by ma- 
chinery (and in this the Court of Queen’s Bench and 
Exchequer entirely agreed in the case above cited). 

[(a) See as to the case of a in N. JS, R. & y. Elliott , 29 L. J. 
drowned mine, and the tempoiary 812; 1 J. & II. H5, S. 6’.] 
support occasioned by the water, [(6) SeeGreatrcx v. Hayward, 
the observations of Wood, V. C., 8 Exch. 291, acc.] 
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Woody. Wand. Nor, if the colliery proprietors had chosen, to pump out 
the water from the pit, from whence the stream flowed 
continuously, and caused what is termed the natural 
flow to cease, could the plaintiffs, in our opinion, have 
sued them for so doing. But this case is different. 
The water has been permitted to flow in an artificial 
channel by the colliery owners, and for sixty years. 
And the question is one of more difficulty, whether the 
plaintiff's can sue another person, a proprietor and occu- 
pier of the land above and through which the sough 
passes, not claiming under or authorized by them, for 
diverting the water. 

" The case of the Bowling Sough differs from the 
Low Moor Sough in this, that the plaintiffs in 1838, 
used the water of the Bowling Sough where it passes 
through their laud, by making a communication to their 
reservoir, for working the mill. Have the plaintiffs a 
Right tona- right to the water of this .sough ? It appears to ns to 
incfudes^glit bo clear, that, as they have a right to the Bowling Beck 
acce^ns 118 ^ (the natural stream) as incident to their property on the 
banks and bed of it, they would have the right to all 
the water which actually formed part of that stream, as 
soon as it had become part, whether such water came 
by natural means, as from springs, or from the surface 
of the hills above, or from rains or melted snow, or was 
added by artificial means, as from the drainage of lands 
or of colliery works ; and if the proprietors of the drained 
lands or of the colliery augmented the stream by pouring 
water into it, and so gave it to the stream, it would 
become part of the current ; no distinction could then 
be made between the original natural stream and sucli 
accessions to it. 
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“ But the question arises with respect to an artificial WoodY.Wavd. 
stream not yet united to the natural one. 

“ The proprietor of the land through which the Bowl- 
ing Sough flows has no right to insist on the colliery 
owners causing all the waters from their works to flow 
through their land. These owners merely get rid of a 
nuisance to their works by discharging the waters into 
the sough, and cannot be considered as giving it to one 
more than another of the proprietors of the land through 
which that sough is constructed ; each may take and 
use what passes through his land, and the proprietor of 
land below lias no right to any part of that water until 
it has reached his own land : he has no right to compel 
the owners above to permit the water to flow through 
their lands for his benefit; and, consequently, he has no 
right of action if they refuse to do so. 

“ If they pollute the water, so as to be injurious to 
the tenant below, the case would be different. 

“We think, therefore, that the plaintiffs have no 
right of action for the, diversion of that water. The 
question as to the Low Moor Sough is less favourable 
to the plaintiffs, for this sough does not pass through 
their land at all. 

“We are of opinion, that, if the plaintiffs would not 
be entitled to the water of the soughs if above ground, 
their being below ground in this case would probably 
make no difference. It does not certainly make a 
difference in favour of the plaintiffs.” 

In accordance with the principles laid down in Wood 
v. Waud , it was held by the Court of Exchequer in 
Greatrex v. Hayward (r), that the flow of water, from . 
a drain made for agricultural improvements, for twenty 
(c) 8 Exch. 391. 
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years, docs not give a right to the person through 
whose land it flowed to the continuance of the flow, so 
as to preclude the proprietor of the land drained from 
altering the level of his drains for the improvement of 
Ins land, and so cutting off the supply. Martin , B., 
said, in llawstron v. Taylor (rf), that the motive was 
quite immaterial, and this, no doubt, would appear to 
be so , 4 having regard to the principle laid down in 
Wood v. Wand, thus : “ The right to artificial water- 
courses, as against the party creating them, depends 
upon the character of the water-course, whether it be 
of a permanent or a temporary character, and upon the 
circumstances under which it Avas created ” (<?). In 
Beeston v. Weate ( f ), it was unsuccessfully attempted 
to extend the application of those cases to one Avhere 
the flow of the water of a natural stream Avas, for more 
than the statutory period, enjoyed by means of artificial 
Avorks, executed from time to time for the purpose of 
diverting through the servient on to the dominant 
tenement; and Lord Campbell points out in his judg- 
ment in that case the distinction betAveen the right to 
compel the continuance of a stream of artificial origin 
and the right to have the benefit of a natural stream by 
proof of a user to do so Avith the aid of artificial 
means ( g).* 


(d) 11 Exch. 381. 

[(c) Per Parke, B., in Broad- 
bent v. Rartwbotham , 11 Kxcli. 
611.] 

[(/) 5 E. & B. 986.] 

[(^) It is laid down in the judg- 


ment in Wood v. Wand, that, al- 
though a riparian owner may have 
no right to compel the continuance 
of a stream of artificial origin, yet 
he has a right of action for pollu- 
tion of the water of the stream, 


Sutcliffe v. 
Booth. 


* Sutcliffe v. Booth (9 Jur., N. S. 1037). The plaintiff sued the 
defendant for fouling a water-course. \\ tide , B„ directed the jury, that 
if it was an artificial drain made by the hand of man, the plaintiff had 
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except aright to pollute it has been 
acquired by user; in other words, 
that the right to send dirty water 
on to a man’s laud is nob acquired 
unless the user lias been to send 
dirty water; but a further ques- 
tion, upon which considerable di- 
versity of opinion prevails, and it 
is equally applicable to natural and 
artificial watercourses, is as to the 
right of a person having a mere 
permission to use the water of a 
stream to maintain an action for 
an injury so caused to him in using 
it. In Whaley v. Lainy , 2 II. & 
N. 476; 3 H. & N. 675, 901, the 
plaintiff, by permission of a canal 
company, mode a communication 
from the canal to his own premises, 
by which water was brought on to 
them, with which water he fed his 
boilers, and the defendant fouled 
tho water in the canal, whereby 
the water as it came into the plain- 
tiff’s premises was fouled, and by 
the use of it his boilers were, in- 
jured. The defendant lmd no 
right or permission from the canal 
owners to do what ho did. 

The Court of Exchequer gave 
jndgment for the plaintiff, reading 
an averment in the declaration that 
the water “ ought to flow without 
being fouled in the canal,” as on 
assertion, not that the plaintiff had 


a right to the water there, but that 
the defendant had no right to foul 
it there ; and holding that, as the 
defendant was the cause of dirty 
water flowing on to the plaintiff’s 
premises without any right to do 
so, he was liable to an action. The 
court expressly abstained from 
giving any opinion npon the ques- 
tion, whether ail action would have 
been maintainable against the de- 
fendant if the defendant had di- 
verted tho water, or if the plaintiff 
hud been obliged to go to the canal 
and fetch the water instead of its 
flowing into his premises. In the 
Exchequer Chamber the judgment 
w as reversed, but reversed upon 
grounds involving no dissent from 
the judgment below, viz.:— that 
a man has no right to cause dirty 
water to flow on to his neighbour’s 
land without some special right to 
do so; hut the judgments* in the 
Exchequer Chamber show that it 
is very doubtful whether a person, 
having a mere permission from a 
riparian owner to hike water out of 
a stream, can maintain an action 
against a wrong-doer for diverting 
or fouling the stream higher up. 
The preponderance of authority 
appears to be in favour of the 
negative.] 


no right to it at all. The jury found that it was an artificial water- 
course, and returned a verdict for the defendant. The court held, that, 
although it was an artificial water-course, it might have been originally 
mode under such circumstances and so used as to give the plaintiff 
all the rights that a riparian proprietor would have had, had it been a 
natural stream. 

Graved v. Marty n, (19 C. B., N. S. 732). The plaintiff cktimed a Oared v. 
right to three artificial WAtcr-courses. One had been originally made by Marty n. 
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his predecessor in title, with the licence of the proprietor of tho stream 
from which the water was derived, and he was held not entitled to it 
because the enjoyment was precarious. Tho second had been made 
adversely, for the enjoyment of his works, and used for twenty years. 
To this he was held entitled. The third was a drain made by miners, 
under whom the defendants claimed; and os they had never abandoned 
their control over it, the plaintiff was held not entitled to its con- 
tinuance. 

Ivimey v. Stocker (L. R. f 1 Cli. Ap. 3%). An artificial water-course 
had existed from time immemorial, and been used during that time by 
tin bounders for working their mines. They were held to have acquired 
an casement in it by prescription. Turner , L. J., “ There is abundant, 
authority to show that rights may well be acquired to the use of water 
in Btreams which may originally have been artificial, and the case of 
ffaved v. Marty n is plainly distinguishable from the present. The 
decision in that case, so far as it is in any way favourable to the de- 
fendant’s case, seems to have proceeded upon the ground that there had 
been no permanent abandonment by tho miners of their right of control 
over the stream; but in this case there can be no doubt at all that such 
right or control has long been abandoned.” 

Mason v. Shrewsbury and Hereford Railway Company (L. R., (5 
Q. B. 578) was an artificial diversion of a natural water-course, and 
decided on the same principle. A natural water-course, called Ashton 
Brook, flowing through the plaintiff’s land, had been diverted for up- 
wards of forty years by a canal company under the powers of their act, 
and the bed had become silted up, and was no longer adequate to carry 
off the flood water in its natural state. The canal was discontinued and 
the waters restored to their former course, and the plaintiff’s land was 
thereby flooded and damaged. The court held that he had no legal 
ground of complaint. Blackburn , .1., “ He had the ordinary rights 
and liabilities of a riparian owner on the banks of a natural stream. 
He was entitled to have the water flow to him in its natural state so far 
as it was a benefit, and was bound to submit to receive it so far as it 
was a nuisance.” He held that the enjoyment dc facto of the relief 
from the water for move than forty years did not give a legal right to 
the continuance of that relief, because no obligation was imposed on the 
canal company to continue to take the water, and that his enjoyment 
was not of right, but only so long as the particular purpose for which 
it was taken was served. Cockburn, C. J., gave jndgment for the, 
defendants, on the ground that the easement of the water-course existed 
for the benefit of the dominant tenement alone, and could not operate 
to make a new right for the benefit of the servient tenement. Like any 
other easement, it might he discontinued if it became onerous or ceased 
to be beneficial to the party entitled. 
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The easements acquired in and servitndes imposed by an artificial 
water-course depend on the purpose for which it has been made and used. 
If made as a drain and so used for the prescriptive period, it imposes a 
servitude to receive its waters on the lands over which it flows, but no 
easement for the beneficial use of its waters can be acquired in it by the 
occupier of those lands ns against the dominant owner. If made to 
feed a manufactory and so used for the requisite period, or if made aa a 
drain and used for a beneficial purpose for the prescriptive period, after 
the maker has ceased to exercise dominion over it, an easement so to 
use it is acquired. 

Iu Waller v. Mayor of Manchester (6 IT. & N. 667) provision had 
been made in a waterworks act fur an artificial water-course, as compen- 
sation to the ripariau proprietors for the diversion of the natural stream. 
The corporation of Manchester were empowered, subject to the provi- 
sions of the act, to construct a reservoir and intercept the waters of the 
river Ethrow. They were not to divert the water until the reservoir 
was completed and filled with water, and were to discharge out of the 
reservoir a specified quantity per day. It was held that there was no 
obligati on to discharge the water until the reservoir was completed, 
although they lmd diverted the water fur the purposes of their works, 
and that a proprietor could only sue them for diverting the natural 
stream. 

It is now decided that no one hut a riparian proprietor has a right 
to the water of a stream as against other ripariun proprietors. The 
Stockport Waterworks Company sued Putter for fouling the water of 
the river Mersey, coming to their works through a tunnel which they 
had made under a grant from a riparian proprietor. The Court of 
Exchequer held that they were not entitled to «uc. The reason of the 
decision is given in the judgment of Pollock^ C. B., and Channell , B. 
(in which Wilde. B., concurred). They say — 41 It is difficult to perceive 
any possible legal foundation for a right to have the river kept pure in 
a person situate as this company is. There seems to be no authority 
for contending that a riparian proprietor can keep the laud abutting ou 
the river, the possession of which gives him his water rights, and at the 
same time transfer those rights or any of them, and thus create a right 
in gross by assigning a portion of his rights appurtenant. 

“ It seems to us clear that tlic rights which a riparian proprietor has 
with respect to the water are entirely derived from his possession of land 
^butting on the river. If he grants away any portion of his lan d so 
abutting, then the grantee becomes a riparian proprietor and has similar 
rights. But if he grants away a portion of his estate not abutting ou 
the river, then clearly the grantee of the land would have no water rights 
by virtue merely of his occupation. Can he have them by express 
grant ? It seems to us that the true answer to this is, that he can have 


Waller v. 
Mayor of Man- 
chester. 


Stockport 
Waterworks 
Company v. 
Putter. 
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them against the grantor, bnt hot so as to sue other persons in his own 
name for the infringement of them. The case of Hill v. Tbjyw (9 H. 

& C. 121), recently decided in this court, is an authority for the propo- 
sition that a person cannot create by grant new rights of property, so a 
to giye the grantee a right of suing in his own name for an interruption 
of the right by a third party.” ( Stockport Waterworks Company v. 
Potter t 3 II. & C. 300. See also Crossley v. Liglitowler , L. R., 2 Ch. 
Ap. 478; Wilts and Berks Navigation Company v. j Swindon Water- 
works Company , L. It., 9 Ch. 451.) 

This decision does not apply to water flowing through a cut made 
through the land of a riparian proprietor with his licence, and continued 
to lower riparian land for working a mill on such land, and then return- 
ing to the stream. Martin , B., held this to be a reasonable nsc of the 
stream, within the ruling of Lord Kings down in Miner Y. Oilmour (12 
Moo. P. C. 15G, ante, 226). lie said — “ The right to a flow of water in 
a goit is a well-known casement and nil incorporeal hereditament; and 
although it is not competent to an owner of land to render it subject to 
a now species of burthen at his fancy or caprice, the burthen of one 
man’s land being subject to the right of another to have a flow of water 
running through it to work his mill is as old as the law itself, and is, in 
my opinion, the subject of property and of grant, not merely of licence.*’ 
Pollock , C. B., and Channel l, B., held the case distinguishable from 
The Stockport Waterworks Company v. Potter. “ If the riparian pro- 
prietor grants to some one not such a proprietor, the grantee can sue 
only the grantor for any interference with him. If two adjoining ripa- 
rian proprietors agree to divert the stream so that it shall run in two 
channels instead of one, the water passing again into the old stream 
below their land, and flowing down to the lower proprietors as before, 
the case is different. What is done is apparent to all, and any use that 
may bo made ol‘ tho new stream, as to turn a mill, is as apparent as if 
the mill were upon the old stream. What is done by tho two proprietors 
maybe supposed to be a more convenient way of making use of the flow 
of water, while it in no way diminishes or affects the rights of the other 
proprietors.” ( Nuttall v. Bracewell t L. It., 2 Fx. 1.) 

Holker v. Poritt (L. It., 8 Exch. 107; 10 Bxcli. 59 j is to the same 
effect. The owner of the land ovct which a stream flowed made an arti- 
ficial continuation of it for the use of a mill. It was held that the 
owner of the mill had the rights of a riparian proprietor. The court 
said, the water which came down to him at the farm was his own to us^ 
it as ho pleased. There was no one entitled to share with him in its 
use, no one who could call him to account for any use which he chose 
to make of it there. In the case of Stockport Waterrcorks v. Potter , 
the water was taken directly from the stream, in the regular flow of 
which the proprietors below had an interest. 
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Sect. 2. — Rights to Light and Air% 

i 

The right to flowing water, in a natural stream, it has Mere appro 
® . . . pnation not 

already been shown, is an ordinary right of property sufficient. 

requiring no length of time to fortify it. The right to 

light and air seems to depend, however, upon very 

different grounds. The passage of light and air over 

lands unincumbered by buildings must necessarily have 

existed from time immemorial: but the use of the light 

and air so passing, by means of windows in a house or 

otherwise, confers no right unless it has been continued 

during twenty years. The natural rights of the owner 

of property in this respect seem to be defined by the 

legal maxim, “ Cujus est solum ejus est usque ad caelum 

vt ad inferos "*(11);* and the passage of these elements 

over adjoining land affords per se no evidence of the 

enlargement of such right by an casement. 

The right to the reception of light and air in a lateral Lateral passage 
direction [without obstruction] is an easement. The common "right 
strict right of property entitles the owner to so much . 
light and air only as fall perpendicularly on liis land. 

IK- may build to the very extremity of his own land, 

[(h) To place things projecting tinually done at the present day in 
into the air over another’s land the case of buildings with cornices 
is actionable. See Pickering v. returned at the ends so as to pro- 
Ihidd , 4 Camp. 219; Fay v. Preti- ject over the perpendicular boun- 
ticr , l C. B. 828. This is con- dary line of the next building.] 


* S ^Corbett v. Hill, L. R., 9 Eq. 671. There No. 34, Eastcheap was 
conveyed to the defendant. On pulling it down it was found that part 
_of the adjoining houso projected into and was supported by his house. 
James , V.-C., held that only such portion was carved out of the freehold 
of 34, Eastcheap as was included between the ceiling of the room at 
the top and the floor at tho bottom, and the owner of No. 34, East- 
cheap, being the owner of the solum, was owner of everything up to the 
sky and down to tho centre of the earth, with that exception. 
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Lateral passage and no action can be maintained against him for dis- 
tommoirreht. turbing his neighbour’s privacy, by opening windows 
which overlook the adjoining property ( 2 ) ; but it is 
competent to such neighbour to obstruct the windows 
so opened by building against them on his own land, at 
any time during twenty years after their construction, 
and thus prevent the acquisition of the easement (A); if, 
however, that period is once suffered to elapse, his long 
acquiescence becomes evidence, as in the case of other 
[ 192 ] easements, of a title, by the assent of the party whose 

land is subject to it (7). 


(i) Chandler v. Thompson , 3 
Camp. 82. 

(Ji) See per IAttledalc, J., in 
Moore v. Dawson, 3 B. & C. 340. 
[Some expressions arc to be fomnl 
in the books implying doubts as 
to the appropriateness of the term 
easement in this case, and of the 
soundness of the theory that the 
origin of the right to light at the 
common law was cither an implied 
covenant or grant. There appears 
to be no ground for such doubts. 
The implied grant is not of the 
light , but of the right to the nega- 
tive servitude, binding the owner 
of the adjoiniug land not to build 
on it; or as was said by Cress well, 
J., 7 C. B. 506, “ the land becomes 
subject to a right analogous to 
what, in the Horn an law, was called 
a servitude,” i. c. a servitude “ ne 
facias and the easement so 
created affects the adjoining land 
by burihening it with a negative 
servitude “ ne farias.” 

The supposed difficulties in the 
way of treating the right as an 
easement have no existence; and 


a number of authorities, amongst 
others, Lord Mansfield , in Darwin 
v. Upton , 2 Wms. Saund. 175 c. ; 
2 Notes to Saund. 506; and Lit - 
tie dale, J. f in Moore v. Dawson , 
ubi sup., and Parke, B. f in Har- 
hidge v. Warwick, sup. p. 173, 
appear to treat the right as origi- 
nating in covenant or grant; but 
the point lias become of little 
importance, as under the 2 & 3 
Will. 4, c. 71, s. 3, twenty years’ 
actual enjoyment of light without 
interruption confers an absolute 
right, except the enjoyment has 
been laid under a written consent 
or agreement given for the pur- 
pose, p. 171, ante; and most cases 
fall within th", statute.] 

( l ) As to right by implied grant 
see ante, p. 97; and as to a rigbt 
under the stat. vide ante, p. 171. 
[In Moore v. Dawson, Littledale, 
J.,said that the right to light and 
air arose by virtue of an implied 
covenant not to obstruct by build- 
ing on the adjoining tenement, 
distinguishing from the user of a 
right of way, when a grant may 
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. In Penwarden v. Cliing (m), to an action of trespass Pwnatr&m 
for breaking and entering plaintiff’s close, and breaking T * 
down boards, the defendant justified, because “ the 
boards were obstructing an ancient window of the de- 
fendant, through which light and air at all times of right 
ougjit to pass, and that defendant entered and removed 
the same.” The plaintiff replied, “that the light and 
air ought not to enter in manner and form,” &c. 

It appeared that the window was made in 1807, 

“ under circumstances from which, connected with the 
subsequent use of it, the jury might presume a grant.” 

It was contended for the plaintiff, that the plea could 
not be sustained, as the window was .shown not to be 
an ancient window. 

Tindall C. «J., “The question is, not whether the 
window is wliat is strictly called ancient, but whether it 
is such as the law in indulgence to rights has in modem 


lie ini] tiled on the ground that as 
tlie right to the access of light and 
air is not exercised upon the* ad- 
joining tenement it cannot be the 
subject of grant.* 

It may be observed that the 
learned judge did not advert to 
the distinction between positive 
and negative casements, and that 
the. right of the access of light 
over laud acquired, being in truth 
a right annexed to the house, 
whereby the owner of the ad- 
joining land is prohibited from ob- 


structing the flow of light to the 
windows of the house, falls strictly 
within the definition of a negative 
casement, “a privilege which the 
owner” of the house “ has in re- 
spect of the adjoining land,” by 
which the owner of the latter is 
obliged “not to do” something 
on his own laud (/. e. not to build 
so as to obstruct the light) for 
the advantage of the dominant 
owner.] 

(m) Moo. 8c Mai. 400, A.D. 1829. 


* Til Ilarhidge v. Warwick (3 F.x, 5 ;1G), Parke , B., said that a grant 
of an easement of light was in effect a covenant not to build on the 
grantor’s soil to the injury of the light. This was adopted by Watson, 
B, in Porvbotham y. Wilson (8 E. & B. 143). 

G. 


Y 
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Pm&nrden 
r. Chittg. 

Nature of ease 
'meat Ur light.’ 


[ 193 ] 


Easement of 
prospect not 
acquired by 
enjoyment. 
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times so called, and to which the defendant has a right, 
ior this is the substance of the plea.’’ 

Some doubt appears to exist upon the authorities, 
whether the enjoyment of the passage of light through 
a window for twenty years confers a right upon the 
owi^er of the .building to prevent his neighbour ob- 
structing that particular window, o? whether it imposes 
upon the neighbour's land the obligation of permitting 
the passage of a certain quantity of light, the amount of 
which is fixed by the original dimensions of such win- 
dow, but the mode Of enjoying which the owner of the 
house may vary at pleasure. This question becomes 
very material in considering the effect of any alteration 
in the mode of enjoying an easement {it). 

By the laws of all countries, and by the English law 
at a very early period, it appears that, an action would 


(a) Vide post [Part III. Chap. 
II., Alteration by Encroachment. 
The judgment in Renxkaw v. 
Venn, 18 Q. B. 129, implies, that 
if the houseowner opens new win- 
dows, or varies the size or position 
of the old ones, the owner of the 
adjoining land is not bound to 
permit tbc passage of light suffi- 
cient for the old windows, and 
that he may lawfully obstruct the 
whole, if in order to obstruct the 
access of light to that which is new 
it is necessary also to obstruct the 
old. The right to obstruct a new 
window, where it cannot be (lone 
without also obstructing an old 
and unaltered one, appears to be 
questioned by some of the judges 
in Cam. Scacc. in Hutchinson v. 
Copextake , 9 C. B., N. S. 8153, 
where the house owner had so 


nltcred his ancient windows that 
none of them substantially corre- 
sponded with those in respect of 
which the right had been acquired, 
and the right to obstruct was held 
to exist. See the comments of 
Kinderxley, V.-C., upon llenxhuiv 
v. if can , in the case of WiJgon 
t. Tow fiend, HO L. J., Ch. 2.V 
The last-mentioned judge held, in 
Turner v. Spooner, HO L. J., Ch. 
801, that alteration of tlic mode of 
framing and glazing the window 
is not such an alteration in the 
mode of enjoyment as to justify 
an obstruction. The question how 
far the original right is affected 
by alteration in the mode of en- 
joyment is disenssed in the part of 
the work relating to extinguish- 
ment. of casements, post, p. 363, 
old paging.] 
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lie for the obstructing of ancient lights (0). Although, 
however, by the civil law, a servitude of prospect could 
be acquired in the same manner as any other servitude, 
the law of England recognizes no such right { p) 9 * except 

by express grant or covenant. Of the Existence of the 
right when so created the squares in London afford 
well known instances. The validity of restrictions thus 
imposed is fully recognized by the Lord Chancellor in 
the recent case of Squires v. Campbell (7). 

In The Attorney -General v. Doughty (r), a motion Y * 

was made for an injunction to restrain the defendant 
from proceeding witli a certain building which would 
intercept the prospect from Gray’s Inn Gardens; and 
the report states, “that the interposition of tlie court was 
desired, not on the foundation of a nuisance, but on a 
long enjoyment of right to this prospect by the Society, 
which right had been admitted formerly by parties con- 
cerned to dispute it, and by a court of equity; namely, 
in 1686. when several orders on petitions were made by 
Lord Jeffreys to restrain the building, so as (not) to 
intercept this prospect: and the manner of defence 
thereto shows this right of the Society was not disputed; 
it only going upon this, that the court was imposed on 


( 0 ) .1 Id red's case, 9 Uep. 53 h, 
ami cases thorn cited. 

(//) A hired'* case, 9 Itep. 58 b. 
(7) 1 Mylne & Craig, 459. 
[See Talk v. Max hay, 2 Phil. 


77-1, ami the note (7e), p. 88, ante, 
and Digyott v. Stratton , 1 Johns. 
.‘HI; Western v. M Dennett, L. 
It., 2 Ch. 72.] 

(?■) 2 Vcs. sen. 452. 


* Ihitt v. Imperial Gas Company , L. 11., 2 Ch. Ap. 158. In Smith 
v. Owen, (14 W. It. 422-; 1 \V. Notes, 49; 35 L. J., Ch. 317), an injunc- 
tion was refused for obstructing the view into a shop by passengers. A 
liiau has neither a right for himself to look out of, nor for others to 
look into, his window. Sec, too, Duke of D tier lev ch v. Metropolitan 
Hoard of Worlrs, L. It., 5 Ex. 237. 

Y 2 
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by the plans shown. That rights of this kind have been 
taken notice of appeared from the act of parliament made 
for adorning Lincoln’s Inn, where the parties acquiesced 
under such a right.” Lord Hardwicke , however, refused 
to grant an injunction before answer, saying, “ I know 
no general rule of common law which says that building 
so as to stop another’s prospect is a nuisance ; was that 
the case, there could be no great towns, and I must 
grant injunctions to all the new buildings in this town. 
It depends on a particular right, and then the party 
must first have an opportunity to answer it. As to the 
orders made by Lord Jeffreys, who was too apt to do 
things in an extraordinary manner, fortiter in modo as 
well as in re , they were made on petition, without a bill 
filed, and those 1 lay out of the case. There may be 
such a right as this, as in the case of the act of parlia- 
ment touching Lincoln’s Inn : that was upon agreement 
of the parties, which if it was shown here it would be 
different.” 

The right to flic use of light may he thus acquired, 
not only for the ordinary purposes of domestic life, but 
for the convenience of trade or manufacture ; the extent 
of the right acquired by the user will be proportioned to 
the actual amount of enjoyment had during the requisite 
period; which, if doubtful, is a question of fact to be 
determined by a jury. 

In Martin v. Goble (.v), an action was brought for 
obstructing lights. It appeared that the building in 
question bad stood between thirty and forty years, and 
had formerly been used as a malt-house ; but, about 
seven years before the commencement of this suit it was 
converted into a parish workhouse ; the evidence was 
(*) 1 Cam}). 320. 
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contradictory as to the amount of light obstructed by 
the wall built by the defendant. McDonald, C. B., said, 
“ It was not enough that the windows were, to a certain 
degree, darkened by the wall which the defendant had 
erected on his own ground, the house was entitled to 
the degree of light necessary for a malt-house, not for a 
dwelling-house ; the converting it from the one into the 
other could not affect the rights of the owners of the 
adjoining ground. No man could, by any act of his 
own, suddenly impose a new restriction on his neighbour. 
This house had for twenty years enjoyed light sufficient 
for a malt-house, and up to this extent, and no further, 
the plaintiffs could still require that light should be 
admitted to it ; the question, therefore, was, whether 
if it still remained in the condition of a malt-house, a 
proper degree of light, for the purpose of making malt, 
was now prevented from entering iL by reason of the 
wall which the defendant had erected/’ The report 
does not state whether any new windows had been made 
in the house upon the change in its destination, or 
whether any alteration had been made in the form or 
size of the ancient windows, or other apertures, for 
admitting light. 

In Roberts v. Marord (f) the defendant, in justifica- 
tion of a trespass for breaking down a wall, pleaded 
that the wall obstructed the passage of light and air to 
his timber-yard and sawpit, to which he was lawfully 
entitled for drying the timber, and the more convenient 
use .and occupation of the timber-yard and sawpit. 
Pattesony J., said, “ The plea was a very novel one, 
and one which, in his opinion, could not be supported 
in point of law. If such a plea could be sustained, it 
(0 l Moo. & Rob. m 
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would follow tluit a man might acquire an exclusive 
right to the light and air, not only as heretofore, by 
having been suffered to build on the edge of his pro- 
perty, and suffered for a certain space of time to enjoy 
that building without interruption, but merely by reason 
of having been in the luibit of laying a few boards on 
his ground to dry; such a rule would bo very incon- 
venient., and very unjust : still the question, in the pre- 
sent stage of the proceedings, was, was the plea proved 
in point of fact ? Upon that point he did not think 
the mere circumstance of the defendant’s having had a 
sawpit upon the premises, and laid his timber there 
during twenty years, would, in a case like this, be suffi- 
cient to raise the presumption of a grant. The jury 
must look to all the circumstances of the case, not for- 
getting the manner in which the defendant himself had 
occupied the premises. The questions for the jury 
were — whether the defendant had, in fact, used the 
sawpit and timber-yard for twenty years; and whether, 
during that time, the light and air had been really 
necessary for the purpose stated in the defendant’s pica: 
if both these facts were made out to the satisfaction of 
the jury, they would find for the defendant ; otherwise, 
for the plaintiff.” The jury found for the plaintiff. 

No attempt vvas made to impeach this ruling of the 
learned judge by any motion for a new trial ; and, 
indeed, the questions left by him to the jury appear to 
be perfectly unobjectionable as far as the defendant was 
eoncemed; although, had the two questions been deter- 
mined in favour of the defendant., it would appear that, 
the plaintiff* might have contended that a further point 
must have been found for the defendant; that his enjoy- 
ment was of such a nature as indicated to the plaintiff* 
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that such an easement was claimed against him; or, in 
other words, that it was not vitiated hy being clam . 

The case, however, taken altogether, is no authority 
whatever for the general position deduced from it by 
ihe reporters in their marginal note, that “The use of 
an open space of ground, in a particular way, requiring 
light, and air, for twenty years, does not give a right to 
preclude the adjoining owner from building on his land, 
so as to obstruct the*, light and air.” Had the jury found 
the two questions left to them by the learned judge in 
favour of the defendant, and that he had, openly as 
well as in fact, used the timber yard for twenty years, 
and, notwithstanding such finding, the court, above had 
decided that judgment must be entered for the plaintiff 
non obstante veredicto, the marginal note of the re- 
porters would have been warranted by the case itself.* 

* In Potts v. Smith, E. E., ti Kq. .‘US, Mali ns, V.-C., said that the 
above marginal note correctly states the case. lie there ad noted it ill 
a. case where a lu see complained of a person who claimed under his 
lessor building :i wall to Ihe obstruction of the air coining to his garden, 
lie says — “ In the proent ease, and in all others, it must be well under- 
M- v'd, that, however agreeable ami beautiful a garden may be, if another 
person has land immediately adjoining it, neither the pleasure derived 
from the scent or sight of the 1 lowers will prevent the owner of the ad- 
joining land from erecting whatever buildings on his land he thinks 
tit.” 

To found a claim to light there must be an aperture in a building 
placed there on purpose to admit light. ( (J arret t v. Sharp, II A. & E. 

In LaMfranchi v. Mackenzie (L. K., 4 Eq. 421), the plaintiffs sued 
for an injunction to restrain the defendant from erecting a building so 
as to iuterfero with the access of light to an ancient, window of a room, 
which, for tlio last fourteen years, they bad used as a sample room for 
examining samples of raw silk, and for which they required an extra- 
ordinary quantity of light. Mdins, V.-C., dismissed the suit on the 
ground that, there w’as no material diminution of the quantity of light 
which hitherto flowed to the window, which would justify the court in 
interfering if the room had been used for the ordinary purposes of busi- 
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By the civil law, the servitude “nc luminibus offi- 
ciatur” was one of the ordinary urban servitudes (m); a 




(u) Cum autem servitns impo- 
uitur— -nr lumi/rihus o/Kcifitur — 
lioc maxime aclcpii videmnr, ne 
jus sit vicino, invitis nobis altius 


jpdifienre, atque ita rninnero ln- 
minn nost.rorum icdifiiioruni. — 

L. 4, ft. dc serv. prank urb. 


Dan/ranchi v. ness; and that the* plaintiffs had no title to the extraordinary quantity* 
Mackenzie. 0 f light they claimed, because they had not used the room as a sampling 
room for the period of twenty ) ears, lie says— “If there be a par- 
ticular user, and the quantity of light claimed for that is bucIi as would 
not belong to the ordinary occupations of life, a person who claims that 
extraordinary quantity of light cannot establish his right to it unless 
he can show that he has been in the enjoyment of it for twenty years. 
If he has been in the enjoyment of an extraordinary user for twenty 
years, that would establish the right against all persons who had rea- 
sonable knowledge of it. It has been argued that even after twenty 
years it would not do if the person had not knowledge of it. It is not 
necessary to say anything on that subject. I think there is great force 
in the argument. I am by no means' stating that the plaintiffs would 
be entitled to succeed in that case unless they could show the defendants 
had knowledge of the use of their rooms for a particular purpose, be- 
cause it would be the height of injustice for a mail using a room for 
a particular purpose to say that his neighbours should be bound by a 
circumstance of which the} had no knowledge, and of which the man 
claiming the right never gave them I he opportunity of knowing.” He 
cited with approbation Martin v. Goblc t and acted on the law there 
laid down, that the right to light, so far as respects quantity, depends 
on the use to which the building lighted by the window has been visibly 
applied. And with reference to the observation of Lord Cramvorth in 
yates v. Jack (L. It., 1 Ch. Ap. 208), ‘'That, the right conferred or 
recognized by 2 & 3 Will. 4, c. 71, is an absolute indefeasible right to 
the enjoyment of light without reference to the purpose for which it 
was used,” he said that Lord Cramvorth was there directing his atten- 
tion to a case where the plaintiffs wcic only claiming the ordinary 
degree of light, that is, such a light as a person is entitled to for ordi- 
nary purposes. 

Wood, V.-C., in Dent v. Auction Mart Company (L. R., 2 Eq. 250), 
says, with reference to Martin v. Goble and Yates v. Jack , that the 
two decisions may be easily reconciled by saying that the Lord Chan- 
cellor’s observations may apply to the user of a house for any purpose 
for which it may be used in that condition, not to the user of a house 
where its whole character has been changed, and it has been rebuilt, 
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similar servitude also existed for the right of prospect (x), 
which appears to have been very extensive (_?/). 


(x) Est et hsec servitns— ne 

prospectui ofllciatur.— L. 3, II. de 

Mirv. pried. iirl). 

Inter servitutes, nc bminihu .? 
officiatin ' , et nc prospect ui offen- 
datvr, ftlinrl et uliud obscrvntur; 
quod in prospertu plus qnis habet 
nc quid ei ofticiatur ad grutiorern 
prospectum et liberum: in luini- 
nibus autem (non officcre) no 
lumina cujusquam obscurioru 


liant; quoclcunque igitur faciat 

ad lurainis impedimentum, pro 

hiberi potest, si servitus debentur. 
— h. 15, ibid. 

[(y) The right to have lands 
kept free from obstmetions for 
military purposes may be ac- 
quired under 23 & 24 Viet. c. 
112; and sec the old signal and 
Telegraph Act, 53 Geo. 3, c. 
12 -] 


leaving the old windows untouched, as in the Malt House case. He 
held that if Messrs. Dent were minded to use their room as a sample 
room, they were entitled to sufHcieut light for that purpose, and it was 
immaterial whether they had been so using it for the last several years 
or not. 

In Tru&cott v. Merchant Taylors 1 Company (11 Ex. 864), CressvcU, 
J., says— “The 3rd section of the Prescription Act dues not say when 
the access and use of light shall have been enjoyed os of right, be- 
cause every person lias a right to so much light ns can conic in at his 
windows.’ 1 

In this he foPows hit* Male, J., who, in Moore v. Rairson (3 B. & 
C. 340), says — “ Every man on bis own land has a right to all the 
light and air which will come to him, and lie may erect, even on the 
extremity of bis land, a building with as ninny windows as he pleases 
If the light l.c mi tfered to pass without interruption for twenty years 
to the building so erected, the law implies, Irom the unobstruction of 
the light for that length of time, that the owner of the adjoining land 
has consented that the person who has erected the building on his land 
shall continue to enjoy the light without obstruction so long as he shall 
continue the specific mode of enjoyment which he had been used to have 
during that period.” 

See also Luttrel's case (4 Rep. 87 a), which implies that a man who 
alters a hall into a parlour, retaining an ancient window, shall have the 
same quantity of light for his parlour as lie hail for his hall ; and 
Jackson v. Duke of Mewcastle (10 Jnr., N. S. 688, 810; 33 L. J., Oh. 
698), where Lord West bury refused an injunction to restrain an ob- 
struction to light, which might prejudice the future use of the house, 
on the ground that an injunction would not issue to prevent a mere 
speculative injury. 


Trvscott v. 
Merchant 
Ta y tors' Com 
pang. 


Lvttrel's 

case. 



330 

Air. 

[ 198 


Cule.ro ft \ . 
Thompson 


Court an Id v. 
l.njh. 


Young v. 
Shaper. 


A vnsley v. 
Glover. 


Adam ho n v. 
GatUj. 


OP PARTICULAR EASEMENTS, ETC. 

The vi^lil 1« the enjoyment, of air is, generally speak- 
ing, at common law, governed by the same principles 
as those which regulate ihe passage of light. 

In CnJrrnfl v. Thompson (2 \V. N. 8; 15 \V. It. 387), Ijonl Chelan *- 
ford, O., ill, that the rigid to light, aiul air was not limited to the par- 
ticular purpose Jur which the premita were used at) the time when the 

obstruction w as causal. If the owner had acquired a statutory right by 
enjoyment for twenty years, lie had mi indefeasible right to a free 
admission of light, whatever use lie made, of the. building. 

Court an Id v. Legh (L. K., 4- Ex. 12G), decides, that, the actual use of 
light for any particular purpose is not essential to conifer the right. It 
was there held, that, the period of prescription was to he computed from 
the time when the structural portions of the house were completed fully, 
and before it w as occupied, or in a condition to be occupied. Kelly, C. E., 
says — 11 I am of opinion that no occupation, in the sense of personal 
occupation, is necessary lo constitute actual enjoyment within tlic mean- 
ing of the statute. It appears that the house was completed as to its 
external and internal walls, the roof and the flooring, and that windows 
had been put in capable of being opened and shut and admitting light,. 
When a house is in that condition, it may properly be said, that the 
owner enjoys the. use and access of light, to it, and such enjoyment is 
sufficient to give a prescriptive title under the. act. 

Young v. Shaper (7 \V. N. 21 G; 21 W. R. Rio), Mali ns, V.-C., “ Tho 
allegation that much light is not required for the plaintiff's rooms, as 
they me now occupied, docs not affect the. ease. Jf he thinks fit to use 
them as a store room, it is no reason why he should not hereafter employ 
(hern for other purposes requiring more light. He is entitled to the 
enjoyment of all the. light and air to which lie has been accustomed.” 

In Aynslcy v. Glover (L. I?., 18 Eq. 548), Jesse I, M. H., said, that 
the opinion of Lord West bury in Jackson v. Ihtkr of Newcastle, was 
not law, and that the decision of Lord Oramrorth in Yates v. Jack 
was entirely in conflict with it. 

On the other hand, the absolute right thus asserted must he under- 
stood with reasonable, limitations, in accordance willi LanfrancM v. 
Mackenzie, as a right to u*c it for ordinary purposes, unless it has 
been used for special and extraordinaiy purposes with the knowledge of 
the servient occupier for the prescriptive period or has been granted fur 
such purpose. 

Thus in Adamson v. GaUy (5 \V. N. 1S4), James, V.-C., said, that, 
he eirnld not accede to the theory that the plaintiffs had an absolute 
right to the same quantity of light that had hitherto como to their 
windows, and that the builder of the adjoining house had no more right 
Lo take u specific portion of their light than a specific portioii of their 
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The old authorities, however, mention a singular case Windmill*, 
of an easement of this kind, which might have the 

garden. There. was no absolute ri»liL to so much light as had been 
hitherto enjowd by them, hut simply 1<> that enjoyment of light which 
they required. Tiie question always was, whether there had been a 

substantial diminution of light so as substantially to interfere with the 

enjoyment, or convenient oreiipalion of the promises. 

Again, in Dickinson v. tJarboftle (8 \V. N.tIO; 2N L. 'I 1 ., N. S. L8b), Dickinson v. 
Mali us, V.-C., adhered lo his decision in La of 'ranch* v. Mackenzie, Harbottle . 
and held, that the plaintiffs not having used the rooms for the special 
purpose of drying^obaccn for twent) years, could not claim any special 
l ight on that account. 

lu this respect it would seem that, flic light to light is analogous to 
the light to pure and must be looked at from a reasonable point of 
view. (Sec Tipping v. St. Helen's Smelling Company, 4 B. & S. 008). 

Ft is no answer to a suit for obstruction of light that the plaintiff has Dyers' Com- 
obtnined as much additional lighL in another direction as the defendant pun^j v. King . 
is about to obstruct. “The right is a. right between the owner of the 
dominant, and the owner of the servient tenement, lie has a right to 
as much light over his neighbour’s land to and for the use of his house 
as he. enjoyed twenty years ago, und the neighbour has no right to 
deprive him of such light, hmiu.su the owner of the dominant tenement 
has either b\ purchase from, or by the free gift of anv other peisnu, or 
by the operation of an act of parliament, obtained othci light in addi- 
tion to that to vv hit Ii lie had a prescriptive right.” (Dyers' Company 
v. King, L. Ik, K«|. lo8). 

[n Leech v. Scfnrctler (].. 11., !) Ch. 1(1:1), it was held, that a general Leech v. 
grant of lights in a lease, coupled with a covenant, Cm* ijuiol enjoyment, Schrvedcr . 
conferred on the tenant, only the ordinary right to light as it is known 
and limited by law and no greater right. 

Where the plaintiff was described in the lease ns a diamond merchant, Hertz x.Cnion 
n, business that, required an extraordinary quantity of light, Stuart , Hunk. 

V.-C., held, that the landlord was not at liberty to say you have only 
acquired the right to the ordinary light of a dwelling-house, lie held 
it to he a caso of express contract, and that the reversioners lmd lost 
their right t.o obscure the light, in any degree. ( Hertz v. L’nion Dank 
of London , 2 (5 iff. G8G; 1 Jnr., N. S. 127). 

Although in this country, owing to the great value of land in cities Law of 
and the small extent, of properties, men are tenacious of every r&y of America, 
light, and go through mi immerse amount of litigation to assert their 
right to it, in some of the United States of America (New York, Mas- 
sachusetts, South Carolina, Maine, Maryland, Pennsylvania, Alabama 
'and Connecticut) the doctrine of the Knglish law docs not prevail, and 
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Easement of 

air. 


Windmill cn»e 
in Winch. 


effect of imposing very extensive restrictions upon the 
owners of the neighbouring land. 

Winch , J., said, “ That where one erected a house 
so high that the wind was stopped from the windmills 
in Finsbury fields, it was adjudged that it should be 
broken down ” (*).* 

‘‘In an assize of nuisance, brought because levamt 

do mum ad nocumcntum of his mill, by which the wind is 
stopped to come at his mill, so that he cannot grind, &c., 
and the jury find that the defendant lias greeted a house 
de novo , and that only two yards of the top of the house 
is to the nuisance, this is found for the plaintiff, for 
here the declaration is not falsified (falsifie)(rc),but only 
abridged, and the judgment shall be, that the two yards 

(z) Vincr's Abridg. Nu sauce, “ satisfied ” in Viner, Nusance, 
G. pi. 19. N. 2, pi. 6. 

(ef) This is erroneously printed 


a right to light, cannot bo act pur cd by prescription or implied grant ; 
the courts there applying to tlic case of windows the reasoning in Wvbb 
v. Bird. In others (Illinois, New Jersey und Louisiana) the rule of 
the English law is adopted (Washburn nil Easements, oS.'l). A man 
may easily acquire n fringe of laud surrounding his house to supply 
himself with light for his windows, and his neighbour may abstain from 
building on his land to the obstruction of bis windows for a number of 
\eurs for reasons other than because lie is under an obligation not to 
build. 

* Taken from Winch’s Reports, 3, where, in what professes to be 
a report of the proceedings of the Court of Common Pleas in E. 
19 James 1, it is said — “ Winch said time it was adjudged in this court, 
that where one erected a house so high in Finsbury Fields, by the 
windmills, that the wind was stopped from them, that it was adjudged 
in this case that the house shall be broken down.” These Reports 
professing to be a translation of the judge’s own notes, it seems strange 
that, instead of reporting a case, he should record an anecdote told by 
himself in court, and speak of himself in the third person. This is 
explained by the fact mentioned in the preface to llenloe and Dnlison, 
that Winch’s Reports are improperly ascribed to that learned judge. 
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be dejected.” M. 11 Jas. 1, inter Goodman and Gore Easement of 
. air. 

and others , adjudged ( b ).* 

(i) 2 Kollo’s Abr. 704, Triall, windmill was set up under 2 & 3 

C. pi. 23. [The authorities in Will. 4, c. 71, without success, the 

Yincr and Ilollc, above referred court holding that that statute 

to, were cited in Webb v. Jiird , only applies to affirmative ease- 

10 C. B. ; N. S. 2G8, where a claim ments > except in the case o£ light.] 

to the free passage of air to a 

* The case referred to by liollc is reported in Godb. 221, as Tra - Trahern's 
hern’* case (0. J\ 11 James), where, in an assize of nuisance, the case. 
plaintiff showed that he had a windmill, and that the defendant 
built a house so as it hindered his mill. The jury found that the 
defeudunt built the house, hut that only two feet of it did hinder the 
plaintiff’s mill, and was a nuisance. The Court ( Hobart , C. J.) was 
of opinion that hut part o? the house should be abated, viz., that 
which was found to he a nuisance. In Goodman and Gore's case (C. 1 J . Gootlman v. 
It) Jus., Godb. 1S9), Goodman brought an assize against Gore and tiore. 
others for erecting two houses to the west end of' his windmill, per 
quod venlus impeditur, & c. It was given in evidence that the houses 
were about eighty feet from the mill in height, did extend above the 
top of the mill, and in length were twelve yards from the mill ; and, 
notwithstanding, the court ( ('ohc, C. J.) directed the jury to find for 
the defendant 10 C 1J., N. S. 273, «.) On the cases in ltolle and 
Winch, Wtflrs, J., observes, that there was a distinction between the 
ordinary mills and ibe presciiptive right which the lord of a manor 
hail to compel all residents within the manor to grind their corn at 
his mill. Privileged mills of that description had peculiar rights. (JO 
C. Ii., N. S. 285.) 

These three windmill cases may perhaps be reduced to one, and that 
a case considered bj the lawyers of the time as of no authority oil the 
subject of casements. The first was tried before Coke, C. J., in 10 
Jas. 1, reported by Godb. 180, as Goodman v. Gore and others. It 
will be seen by the report that Lord Coke displayed a disposition 
to trip the plaintiff up on a point of form, a circumstance consistent 
with the fact of the house being built contrary to a royal procla- 
mation which he would not directly oppose, as he was then on his 
preferment, being then chief justice of the Common Pleas, and soon 
after appointed chief justice of the King’s Bench. His opinion of these 
proclamations may be seen in 3 Inst. 201, “ Of Buildings,” where he 
says, “We have not read of any act of parliament now in force made 
against the excess of building, or touching the order or manner of 
building ; but it is a wasting evil wheruunto some wise men are subject.” 
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OF PARTICULAR EASEMENTS, ETC. 

It may be observed here. Unit the right to a lateral 
passage of air, as well as to a flow of water superadds 

Also in 12 Rep. 74. The second ease was tried the following year 
before llobart, 0. J., and brought to a more successful issue. It is 
cited by Italic as Goodman v. Gore ; the same name as that given to 
the first by Godbolt. Rollc does not refer to Godbolt, and probably 
took the ease from his own notes before Godbolt was published. God- 
holt was published in 1GD2, when Italic was chief justice of the Upper 
Bench. Winch, eight years afterwards, says that such a case had 
been adjudged in the Common Pleas, and his description of the ease 
fits the eases in Godbolt. There must have been something in the air 
if, at that particular time, three or even two men took it into their 
heads to build their houses close to windmills ; an eccentricity which 
found no imitator until 1 8150, when Bird built bis school-house close to 
Webb’s mill. As to the authority of the windmill case, it is mentioned 
neither by Coke nor llobart. Coke in ^iis chapter on Buildings (2 
Inst. 201), says, 41 Also the common law prohibits tlic building of any 
edifice to the, common nuisance or to tlie nuisance of any man in his 
house, ns the stopping up of bin light, or to any other prejudice or 
annoyance of liim." Italle does not abridge it under the head of 
“ JVwtaocr” where he abridges the judgment of Wray, C. »L, in Al- 
d red’s case, as to the stoppage of air to windows, hut under the head 
of « Trial’’ as nn authority for the position that where a plaintiff de- 
clares that a whole building is a nuisance, and the jury find part only 
to be so, the action shall not entirely fail. 

In old maps of London, a row of windmills appears on the heights 
to the north of London. Probably in the time of King .James it was 
thought, an alarming circumstance as affecting the supply of food to the 
city, that any one should build so near them as to take the wind from 
their sails. However, the houses have marched on and the windmills 
have vanished. 

In Webb v. Gird (10 0. B., N. S. 208 ; C. B. N.S. 841), it appeared 
that the plaintiff's windmill was built in 1820. The defendant, in J 850 
and 18G0, built a school-house within twenty-five yards from the mill, 
which obstructed and diverted the currents of air that would otherwise 
have passed to the mill. The Court of Common Pleas held that as the 
plaintiff's mill was erected within time of legal memory, and there was 
no express grant, he could not prescribe under the Prescription Apt, 
because the easements contemplated by the second section were only 
such as were capable of interruption. The Exchequer Chamber agreed 
with the Common Pleas that, the right to tlie passage of uir was not 
a right to nn easement wilhin the meaning of 2 & Will. 4, e. 71, s. 2; 
and, further, that the claim could not be supported upon tlie presump- 
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a privilege to the ordinary rights of property, and is 
quite distinct from that right which every owner of a 
tenement, whether ancient or modern, possesses to pre- 
vent his neighbour transmitting to him air or water in 
impure condition ; this latter right [which is hereafter 
treated of in the chapter on the legalization of nuisances] 
is one of the ordinary incidents of property, requiring 
no easement to support it, and can be countervailed 
only by the acquisition of an casement for tliat purpose 
by tiie party causing tlic nuisance.* 

tion of a grant arising from the uninterrupted enjoyment as of right 
for a certain term of years, because they thought, in accordance with 
tlic judgment of the Court of Common Pleas in the case before them, 
and of the House of Lords in Chasemorc v. Jliaharth (7 II. Lds. Cas. 
349), that the presumption of grant from long-continued enjoyment 
only arose where the person against whom the right was claimed might 
have interrupted or prevented the exercise of tlic subject of the sup- 
posed grant; and in the ease of the windmill, it would he practically 
bo difficult, if not absolutely impossible, to prevent the exercise of the 
right claimed, subject, as it must he, to so much variation and uncer- 
tainty that no presumption of a grant, or easement in the nature of a 
grant, con id be raised from the non-interruption of the exercise of the 
alleged right by tlic person against whom it was claimed. 

* In Moult-tf v. Bland, cited in A Id rod's raw (!) Hep. f>8 b), lira//, 
O. .1., said, that for stopping as well of the wholesome air as of light 
action lies and damages shall he recovered for them, for both arc neces- 
sary. And if the stopping of the wholesome air, &e., gives cause of 
action, fi fortiori an action lies in the ease At bar for infecting and 
corrupting the air. This judgment is thus abridged by Kollo (2 Ital. 
Abr. 141, Nusans, G., pi. lf>). The stoppage of salubrious air is a 
nuisance us well as the stoppage of light. In Webb v. Bird (13 0. 15., 
N. S. 844), Blackburn, J., said that he wished to guard against its 
being supposed that anything in the judgment affected the common 
law right that might be acquired to the access of light and air through 
a window. 

In Gale v. Abbot (8 Jar., N. S. 987), and Dent v. Auction Mart 
Company (L. R., 2 Kq. 238), injunctions were granted to remove and 
prevent impediments to ventilation. In the first case the defendant was 
ordered to remove a skylight, which he had placed over his yard, and 
which materially impeded the passage of air to the window of the 


Easement of 
. air. 


Air through 
windows. 
Afoul ey v. 
/Hand. 


Gale v. 
A bbot. 
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Easement of By the custom of London, a man might rebuild his 
■ >ir ’ house, or other edifice, upon the ancient foundation to 


Dent v. A na- 
tion Mart Com- 
pany. 


Johnson v. 
Wyatt. 


/’ urrirrs ’ 
Company v. 
Corbett. 


plaintiff’s back kitchen. It wns by that means alone that a thorough 
ventilation existed to the plaintiff’s house, and the benefit therefore 
was not inappreciable. In the other case, Wood, V.-C., asked “if there 
was any authority for interference in cases of obstruction of air as dis- 
tinguished from light.” To which the counsel answered probably not 
(L. R,, 2 Eq. 242). In his judgment he says that the argument of the 
defendant’s counsel as to the obstruction of air came to a reductio ad 
absurdum. Referring to the provision of the Metropolitan Building 
Act that every house shall have 100 square feet area for the purpose 
of ventilation, he says, “ The plaintiffs, who had carried on business 
for a long time, were not to have their rights with respect to air 
measured by what may be supposed to be the minimum to be afforded 
to persons who inhabit the meanest houses for the purpose of com- 
parison” (250, 251). Further on he says, “ There is a staircase lighted 
in a certain manner by windows, w'hich when open admit air. The 
defendants are about, to shut up these w indows, as in a box with the 
lid off, by a wall about eight or nine feet distant, ami some forty-five 
feet high; and in that circumscribed space they purpose to put three 
w'ater-elosets. There arc difficulties about the case of air as distin- 
guished from that of light ; but the court has interfered to prevent 
the obstruction of all circulation of air; and the introduction of three 
water-closets into a confined space of this description is, I think, an 
interference with air which this court will recognize on the ground of 
nuisance. This is, perhaps, the proper ground on which to place the 
interference of the court, although in decrees the words light and air 
are often inserted together, as if the two things went pari passu” 
(p. 252). 

In Johnson v. Wyatt (2 I )c (1., ,7. & S. 18 ; 9 Jur., N. S. 1333), an 
injunction to restrain the obstruction of air was refused by the Lords 
Justices, on the ground that the obstruction would be casual and tem- 
porary only, depending on the direction of the wind. 

In the Curriers' Com puny v. Corbett (11 Jur., N. S. 7 ID), it was 
argued, from air not being mentioned in sect. 3 of the Prescription 
Act, that the custom of London, as to building on an ancient foun- 
dation, was not affected by it so far as it related to the obstruction 
of air, and a formal objection was made to a decree of the Vice-Chan- 
cellor for an injunction oil this ground. Turner, L. J., said, that he 
should not be disposed to come to any decision upon it without some 
further evidence of the custom of the city extending to air, as well as 
light, of which there was no evidence. (See, too, Dickinson v. liar - 
bottle , 8 W. N. 60; 28 L. T., N. S. 1S6). 
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wliat height he pleased, though thereby the ancient Easement of 
windows or lights of the adjoining house were stopped, ^ 8tom of 
if' there were no agreement in writing to the con- London. 
trary(c). [ ] 

in all cases where the right is claimed under the 
statute , a justification of a disturbance by force of this 
custom is taken away by the express enactment of the 
statute (s. 3), “any local custom or usage notwith- 
standing” (d).* 

Sect. 3. — Wags. 

Rights of way art* at once the most familiar and 
important of the class of affirmative casements which 
impose upon the owner of the servient tenement the 
obligation to submit to something being done within the 
limits of his own property. 

Rights of this nature are, in their exercise, inter- Ways'non- 
mitlent: falling within the division of iion-continuous caseinents! 
easements already alluded to. These rights are in their 
extent susceptible of almost infinite variety: they may 
be limited both as to the intervals at which they may be 

(c) Com. Dig. London, N. (5); of Exchequer Chamber, Trvscott 

Win Stanley v. Lee, 2 Swans. 339. v. Merchant Taylors' Company , 

(t/) Since .so decided in Salters 1 1L Exch. 855; but see ante, p. 

Company v. Jay , 3 Q. Jl. 109; 2 173, in note.] 

Gale & 1), 414; [and by the Court 

In Baxter v. flower ( 10 W. N. 1(50), mi injunction had been granted 
by Bacon , V.-C., against permitting so ‘much of a shed to remain ns 
would intercept the passage of light and air. The Lords Justices on 
appeal struck out of the order much ns related to air. 

* Cooper v. JIvbbuck , 12 0. II, N. S. 456 ; Curriers' Company v. 

Corbett , 11 Jnr., N. S. 719; Yates v. Jack, L. 11., J Ch. Ap. 299; 

Dent v. A uction Mart Company, L. It., 2 Eq. 249. 

G. 


Z 
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Ways non- 

continuous 

easements. 


Way to 
church. 


used — as a way to church (e) y * and the actual extent of 
user authorized — as a foot-way, horse-way, or carriagc- 

(e) Vincr’s Abr. Nuisance ll. f 15, citing 20 Ass. 18 ; 33 II. 6, 26. 

* 'Hie Year Hooks cited in Viner relate to n private way to a church 
appurtenant to the house of a parishioner, and to the same effect is 

Brooke’s Abr. Uuiuyne, pi, 2, eited Com. Dig. Chimin, D. 2. But 
there may, it seems, he another description of way to a church for all 
the inhabitants of tbe parish by custom. To this description of wav 
the following authorities refer : — F. N. 11. 183, n. (427). A man shall 
not have a writ of assize of nuisance for a way to a church, because lie 
has no freehold in the church. 4 Edw. 3 Nuisance, 8. Hill. v. Jh'doc, 
16 James, 2 Kol. Kcp. 11; 2 Hoi. Abr. 287, Prohibition, F.,pl. 48 ; Vin. 
Abr. Prohibition, F., pi. -18, between the churchwardens of Bithorne 
mid Howe. The churchwardens sued in the Spiritual Court for a way 
to the church, which they claimed to appertain to all the parishioners 
by prescription. The defendant Joining the proscription, a prohibition 
was granted. S/nith v. Jlcnnctt , 13 Cur., March, -1 5, pi. 70; 2 Kol. Abr. 
286, Prohibition, F. 17; Vin. Abr. Prohibition, F.47. JJrackley nmUbukt; 
said, a libel may he in the ecclesiastical court for not repairing a way 
that icadcth to a church, hut not for not repairing a highway. These cases 
are referred to by Ayliffe (Par. 438) and Hibson (Cud. 203) as autho- 
rities that the right to a church path, or the obligation to repair it, are 
within the jurisdiction of Ihe ecclesiastical court (see also Walter v. 
A Montague, 1 Curt. 261 ; 1 Burn, lCec. Law, 31*5). In Austin's cast 1 
(11. 23 & 21 Cur. 2; 1 Vent. 180), Lord Hale says, “ If a way lead only 
to a church, to a prhate house or to fields, ‘tis a private way.” In 
Thrower s case (P. 24 Car. 2; 1 Vent. 208), the defendant was indicted 
for stopping a common footway to the church at Whitby. It was 
objected, that an indictment would not lie for a nuisance to a church 
path, hut suit might he in the ecclesiastical court, and that the damage 
was private and concerned only the parishioners. Lord Hale says, if 
this were a common footway to the church for *hc parishioners, the 
indictment would not he good, for then the nuisance would extend no 
further than the parishioners, for which they have their particular suits 
(see also per JJodderidgc , .L, Shitry v. Piggott , 3 Rnlst.. 240; and per 
Willa f, C. J., Dralie v. W’iglcs/rorth, Willes, 658). Referring to these 
enses, it is said in Hac. A hr. (Highways, A.), that a wav to a parish 
church, or to the common fields of a town or to a village which termi- 
nates there, may be called a private way, because it belongs not to all 
the king’s subjects, but only to the paiticular inhabitants of such parish, 
house or village, each of whom, as it seems, may have an action for a 
nuisance therein. Hut in Fine ox v. Horendni (Pro. El. GG4), where a 
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way, | ami the state of the tenement to which the way Ways non- 
is claimed — as where a way is claimed to a tenement of easements, 
a particular kindf^/*).] 

Thus, a way may be granted fur agricultural purposes 


[(/) As to the effect of ail al- 
teration in the tenement, sec Allan. 
v. Oomme , 11 Ad. & Ell. 760, 
where it was held that a reserva- 
tion of right of way to a shed, 
described as a space or opening 
under a loft, mid then used as a 
woodliousc, did not give right of 
way to a cottage built in lieu of 
the open space under the loft. 
Parke, B., said, in Henning v. 
liurnet , 8 Exeli. lb I, that lie did 


not concur to the full extent of 
the doctrine laid down in Allan 
v. Oomme, and that a right of 
way to a piece of land would mean 
a right of way for whatever pur- 
pose the land was used, unless 
limited by the cou text; see the 
cases referred to, post, in the 
Chapters on Extent and Mode of 
Enjoyment, and Alteration by 
Encroachment, pp. 333 and 363, 
old paging.] 


way was claimed for all the inhabitants of the city of Canterbury, it 
was held, that without a special grief shown by the plaintiff, an action 
lies not, ami a ease of Westhnrg v. Pon m el is there referred to of an 
notion having succeeded by an inhabitant of Southwark for an obstruc- 
tion of a watering-place common to the inhabitants of Southwark. 

On the authority of this case of Went bury v. PmrH , it was held in 
J larrup v. Hirst (L. K„ '1 K\. 13). that the plaintiffs, who, in common 
with oilier inhabitants of a district, enjoyed a customary right to have 
water from a spool for domestic purposes, was entitled to an action for 
diverting the wafer without, pi oof of special damage. 

A right of w ny cannot be claimed by parishioners by dedication within Vestry of Tier* 
time of memory, lu Vestry of Hermondsey v. Jirown (L. R., 1 Eq. mondsey v. 
204), Hum illy, M. It , says, ‘*'1 do not doubt a parish might possess as ^ ro,Uft ’- 
private property a right of way as this ten-foot way in the same* manner 
as the\ might possess a field, but it must be by grant from the owner 
of it ; neither do L doubt that, if such a use. was conferred on the 
parishioners, a dedication to the public would not be presumed without 
cogent evidence. A dedication to the parish by the owner of the soil 
cannot he presumed. A dedication from user can only he presumed in 
favour of the public generally, and not in favour of the inhabitants of a 
particular parish. This is laid down in Poole v. II us kin son ('ll M. \ 

W. 827), and is unquestionable law'.” (Page 21n). Mounsey v. Ism ay 
(1 II. Si 0. 723) is an authority that such a way may he claimed by im- 
memorial custom, but not by proscription under the TVescription Act. 

(3 II. & c. m.) 

z 2 
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con tin uons 
easements. 

[ 200 ] 

Degrees of 
ways. 


Iter. 


Actus. 


OF PARTICULAR EASEMENTS, ETC. 

only (ff), or for tlie carnage of coals only (/*), or for llie 
carriage of all other articles except coals (/). 

The civil law also recognized the validity of such 

modified rights (A). 

Like other easements, rights of way may he acquired 
by user; but as such user is not continuous, and may 
vary at different times, great difficulties are presented 
both in law and in fact, in determining the amount of 
right conferred by it; though the maxim, “omne majus 
eontinet in se minus,” seems equally applicable here as 
in other cases. The real difficulty is to ascertain what 
constitutes the relative majus and minus in rights of 
this nature. A man may"" allow the passage of foot 
passengers and carriages near his house, and yet refuse 
permission to drive cattle along the same road. 

Lord Coke, citing the authority of LI eta and Urac- 
ton(/), says, “ There arc three kinds of ways: first, a 
foot-way, which is called iter , (juod est jus~ nuidi_vel 
ambulandi homini; and this was the first way. The 
second is a foot-way and a horse-way, which is called 
actus , ab agendo; and this vulgarly is called pack and 
prime way, because it is both a foot -way, which was the 


(</) Jteignolih v. Edwards, 
Willes, 282. 

(A) Ire son v. Moore , 1 Ld. 
Ray in. 486; S. C. f 1 Salk. 15. 

(i) Marquis of Stafford v. 
Coy nr y, 7 15. & C. 257. See also 
Jackson v. Stacey, llolt, N. P. 0 
455. 

(A) Modum adjici servitutibus 
posse constat: Yeluti quo gencre 
vchiculi agatur, (vel non ugal.nr/) 
vcluti ut equo dnntaxat, vel ul 
certum pond us veliatur, vel grex 


ille transduentur, nut carbo por- 
tetur. 

Intcrval’.a dieruin et horarum 
non ad temporia causam aed ad 
modum perliiicni jure constitute 
servitutis. — L. 4, §§ 1, 2, IT. de 
serv. 

Usua servitutum temporibus se- 
ccrni potest; forte ut quia po*t 
horam tertiam usque in horam 
dec ini am co jure utatur, vel ut 
altcrnla diebus utatur. — Ibid. L 5, 
§ 1 - 

CO To. Litt. CO a. 
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first or prime way, and a pack or drift way also. The 
third is via , or adit us, which contains the other two, 
and also a cart-way, &c. ; for this is jus eundi , vehendi y 

et vehTcuium etjumentum ( lucendi ” (/»). 

The distinctions here taken by Lord Coke, which, in 
the terms used at all events, correspond with the defini- 
tions of the civil law, appear to be of no practical utility. 
If this division into three classes were rigorously ob- 
served, the second comprehending the rights peculiar 
to the first class, and the third those both of the second 
and first, it is obvious, that the establishment of a right 
to do any one of the things comprised in a superior 
class would at the same time establish a right to do, not 
only all the acts comprised in the inferior classes, but 
also all the other acts comprehended in that class of 
which it forms but a single instance. But such is clearly 
not the case by the law of England, in which it has been 
expressly decided that a right which, adopting Lord 
Coke’s definition, is of the highest class, as, for instance, 
a right to drive carts, does not of necessity include the 
right to drive cattle, ranged by him in the subordinate 
class (m). 

Although Lord Coke has made use of the same terms 
as the civil law, in distinguishing the several kinds of 
way, yet he appears by no means to have attached the 
same meaning to them. Thus, the jus eundi of the 


(m) The text of the civil law is 
as follows : — Iter cst jus eundi 
amhulandi hominis, noil etiuin 
j amentum agendi (vcl vehicu- 
liirn). Actus cst jus agendi vcl 
jumcnlum vel veliiculum. Itaqui 
hubet iter, actum non habet ; qui 
actum habet, ct iter habet, (coquc 
uti potest,) ctiam sine junicnto. 


Yin cst jus eundi et agendi ct 
mnbuLandi ; nam ct iter et actum 
via in se continet. — J. ff. de serv. 
pried. 

(») Ballard v. Dyson. 1 Taunt. 
270; Cowling v, Higginson , 4 M. 
& W. 250 ; Iligham v. JRabbett , 
C. P. 5 Bing. N. C. 622 ; S. C., 7 
Scott, 827. 


Degrees of 
ways. 

Via. 

[ 201 ] 


Extent of 
right a ques- 
tion for the 

i» r y- 
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Extent of right 
h. question lor 
__ the jury. 

[ 202 J 


Lord Stair. 


Ballard v. 
By non. 


civilians, comprised in the first class, included the right 
of riding oil horseback as well as that of walking ( 0 ) ; 
the actus also appears to be more extensive, as com- 
prising a right of passage for some species of carriage 
( retiirvhnn ftuccrc ), though in what precise manner this 
right was to be exercised appears to be doubtful (p); 
as, unless some restriction is put upon this right, great- 
difficulty must exist in ascertaining the precise distinc- 
tion between actus and via. 

To remove this difficulty, one commentator (y) has 
suggested, that “the actus gave a right of passage only 
to a small cart or other vehicle drawn or pushed by the 
hand,” thus making the distinctions of the civil law 
more in accordance with those laid down by Lord 
Coke. 

Lord Stair in his “ Institutes,” after remarking, that 
by the civil law the greater right of way comprehends 
the lesser, says, ‘" Our custom stickcth not to this dis- 
tinction, but mcasureth the way according to the end 
for which it was constituted, and by the use for which 
it was introduced, as having only a foot road, or a road 
for a horse, to be led or ridden upon, or only a way for 
leading of loads upon horseback, or a w r ay for leading 
of carts, or a way for driving of cattle, and is observed 
accordingly” (r). 

In Ballard v. Dyson (.s), which was an action of re- 
plevin, the defendant avowed taking a heifer damage 


(o') I tor cst onim qua quis 
pedc.9 vel cq uc»i eonuncarc. potest. 
— L. 12. Pc serv. praid. rust. 

(j?) Actus YfTo uhi ct armeuta 
trujicere ct vehicnlum iluccrc li- 
ceat.— Ibid. 

(y) Bynkorshoek. 


(#*) Book II. lit. 7, § 10 [see the 
judgment- in Dyce v. Lady James 
Hay , 1 M‘Q. Sc. Ap. 305, as to 
the accomodation of a jirescrip- 
tive right to new inventions] . 

( s ) 1 Taunt. 279. 
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feasant, arul issue was joined upon. a plea in bar of “a 
right of way to pass and repass with cattle from a public 
street, through and along a certain yard and way ad- 
joining to the said place, in which, &c. towards and unto 
certain premises in the plaintiff’s occupation as appur- 
tenant thereon.” On the trial it appeared, that the 
plaintiff’s building had anciently been a barn, but had. 
not been used as such for a great many years; that the 
folding-doors of it opened not to the plaintiff's yard, but 
to a highway; for many years it had been converted to 
the purposes of a stable ; the last preceding occupier, 
who was a pork butcher, had used it as a slaughter- 
house for slaughtering his hogs; and the present occu- 
pier, who was a butcher, used it as a slaughter-house for 
slaughtering oxen. The yard in question, along which 
the right of way to flaw premises was claimed, was a 
narrow passage bounded by a row of houses on each 
side, the doors of which opened into it: when a cart and 
horse was driven through if, the loot passengers could 
not pass the carriage, but were compelled, on account of 
the narrowness, to retreat into the houses; and they 
would be exposed to considerable danger if they were 
to meet horned cattle driven through it. It was in 
evidence that the preceding occupier had been accus- 
tomed to drive fat hogs that way to his slaughter-house; 
and that the plaintiff had been accustomed to drive a 
cart, the only carriage which lie possessed, usually 
drawn by a horse, but in one or two instances by an ox, 
along this passage to this barn, where lie kept his cart; 
there was then no other way to it. lie had lately 
begun to drive fat oxen that w ay to the premises for the 
purpose of killing them there; but there was no evidence 
of any other- user than this of the way for cattle. No 


Extent of right 
a question fgr 
the jury. 

Ballard v. 
Jhjmn . 

[ 203 ] 
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Ballard v. 
Dyson . 

[ 204 


Extent of right deed of grant was produced. The defendant produced 
* Injury. ° r no evidence that he had ever interrupted the occupiers 
of the plaintiff's premises in driving cattle there, nor 
that they had been usually possessed of horned cattle 
] which had not been driven that way ; he admitted that 
there was sufficient evidence of a right of way for all 
manner of carriages . It did not appear at what period 
the houses adjoining the way had been built. 

For the plaintiff it was contended, that a right of way 
for all manner of carriages necessarily included a right 
of way for all manner of cattle ; and therefore proved 
the prescription. 

Mansfield, C. .1., told the jury, that inasmuch as this 
w r as a private, and not. a public way, they were not to 
conclude that a man might not grant a right of w ay to 
pass with horses and carts, and yet preclude the grantee 
from passing with all manner of cattle ; and the degree 
of inconvenience which would attend the larger grant in 
this case, furnished an argument against the probability 
of it. He directed them, therefore, to say whether there 
was sufficient evidence of a right of way to drive cattle 
loose, or whether they would consider the grant or 
prescription as only co-cxtcnsivc with the use that had 
been made of it. The jury found a verdict for the 
defendant. 

A rule having been obtained and cause shown, the 
court, after taking time to consider, discharged the rule 
for a new trial. The judgments delivered by the Judges 
were as follows: — 


Mansfield, C. J., having adverted to the facts of the 
case, observed, that “ in general a public highway is 
open to cattle, though it may be so unfrequented that 
no one has seen an instance of their going there ; but 
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the presumption would be for cattle as well as carriages, Extent of right 

otherwise cattle could not be driven from one part of a ^the jury. * 

the kingdom to another. The authority cited from Ballard ▼. 

Hawkins only refers to Co. Litt., and the passage in 

Co. Litt. does not prove that Lord Coke was of opinion -* 

that in the case of a private way, which must originate 

in a grant, of which, the grant itself being lost, usage 

alone indicates the extent, evidence of a limited user 

could not be received to restrict the usual import of the 

grant. The general description given by Lord Coke 

does not seem to touch the question, lie refers to 

lirac ton (/), who only says c there are iter, actus, and 

via, ; ’ but says not a word to explain the meaning of 

either, or the difference between, them. Nor can I find - 

in any of the books, nor even in any nisi prius ease, 

any decision that throws light upon the subject. A 

parson has the via or aditus over a farm with carts to 

bring home his tithe, but he can use it for no other 

purpose. 1 have always considered it as a matter of 

evidence, and a proper question for a jury, to find 

whether a right of way for cattle is to be presumed 

from the u.-nge proved of a cart-way. Consequently, 

although n\ certain cases a general way for carriages 

may be good evidence, from which a jury may infer a 

right of this kind, yet it is only evidence, and they arc 

to compare the reasons which they have for forming an 

opinion on cither side. .Vs well at the trial, as since, 

I have thought that there might often bo good reasons 
why a man should grant a right of carriage-way, and 
yet no way for cattle. That would be the case where a 
person who lived next to a mews in London should let 
a part of his own stable with a right of carriage-way to 
it) Lib. 4, fol. 232. 
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Extent of right it, which could ho used with very little, if any, incon- 
* ^hTjury. ° r venience to himself ; yet there it would be a monstrous 


the jury. venience to himself ; yet there it would be a monstrous 
Ballard v inference to conclude that, if a butcher could establish 
Dy»on.. a slaughter-house at the inner end of the mews, without 
[ 206 ] being indictable for a nuisance, he might, therefore, 

drive horned catlle to it, which would be an intolerable 


annoyance to the grantor. So cases may exist of a 
grant of land, where, from the nature of the premises, 
permission must be given to drive a cart to bring corn 
or the like, and that right might be exercised without 
any inconvenience to the grantor ; but it does not follow 
that cattle may be driven there. The inconvenience in 
this case is a strong argument against the probability 
of a larger grant. The defendant was the proprietor 
of all these houses. My brother Chambre mentioned 
the case of a public way, restricted to carriages only, in 
which some public notice was affixed to caution the 
public that there was no drift-way, and thought that 
the absence of such notice in this case was an argument 
against the probability of the restricted grant. This 
notice might be requisite in a public way, but in a 
private way, out of which cattle were excepted, the 
grantor might reasonably think it unnecessary to give 
his grantee notice of that, of which he must already be 
conusant : he might justly suppose that the grantee, 
knowing the nature of his right, would not attempt to 
use the way otherwise than according to his grant. I 
can find no case in which it lias been decided that a 


carriagc-wav necessarily implies a drift-way, though it 
appears sometimes to have been taken for granted. I 
speak with doubt, because my brother Chambre is of a 
different opinion ; but I incline to hold that the verdict 
ought not to be disturbed/’ 
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Heathy J. — ec This is a prescription for a way for Extent of right 

. i -a . i a - , a question for 

cattle, and a carriage-way is proved. A carnagc-way the jury. 

will comprehend a horse-way, hut not a drift-way. All 
prescriptions arc strieti juris. Some prescriptions are Dyson . 

for a way to market, others for a way to church, and in [ 207 ] 

the ancient entries, both in Iiastal and Clift, the plead- 
ings arc very particular in stating their claims. In 
Rastal, tit. Quod permittnt 9 the distinction is clearly 
seen. Sometimes there is a carriage-way qualified. 

One claim is remarkable, fag arc quadraginta averia. 

The usage then in this case is evidence of a very 
different grant from that which is claimed, namely, to 
drive fat oxen, animals dangerous in their nature, and 
which there might he very good reason to except out of * 
a grant of a way through a closely inhabited neighbour- 
hood. The jury having heard the evidence, and formed 
their opinion upon it, I am not prepared to say that the 
verdict shall not stand.” 

Lawrence, .1. — “ 1 should have been as well satisfied 
if the verdict had been the other way, but as the jury 
have decided upon the evidence, 1 am unwilling to dis- 
turb their verdict. This is the case of a prescriptive 
private way, which presumes a grant: the question then 
is, what was the grant in this case? That is to he 
collected from the use: for it is to be presumed that the 
use lias been according to the grant. A grant of a car- 
riage-way has not always been taken to include a drift- 
way. In the entries are cases of prescription, not for 
carriages only, but for cattle also. Co. Ent. 5, fi. Quod 
permittat ad camandimi ct rccarriandum blnda, foenuin, 
et fimum, ac omnia alia necessaria sua, cum carris et 
carcctis suis, ct ad fugandum omnia et omnimoda averia 
sua. The person who drew that entry certainly did not [ r 208 ] 
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Extent of right conclude that a carriage-way included a drift-way for 
* Uf^jnry . ° V cattle. The use proved here is of a carriage-way : the 
Ballard v. grant is not shown, and the extent of it can only be 
Dyson. known from the use. If the use had been confined to a 

carriage-way, I should have had no difficulty whatever 
in saying that it afforded no evidence of a way for 
horned cattle ; for till they were driven there, no oppo- 
sition could be made, nor the limitation of the right 
shown ; but pigs have been driven that way, and stress 
is laid upon this circumstance. That then may be good 
proof of a right to drive pigs that way, but the user of 
the way for pigs is not proof of a right of way for oxen. 
The grantor might well consider what animals it was 
proper to admit, and what not. The place is very nar- 
row, and full of inhabitants. There is no danger from 
pigs, and carriages have always some one to conduct 
them. Cattle may do harm, and passengers cannot 
always get out of their way : but if the cattle are driven 
forward serious injury may be done. The nature of the 
place, therefore, may probably have suggested a limita- 
tion of the grant.” 

Chamber, J. — “ I think there ought to be a new 
trial; for all the evidence was on one side, .and the 
verdict went against the evidence, f never thought 
that a carriage-way necessarily included a drift-way ; 
but I think it is prime! facie evidence, and strong pre- 
sumptive evidence, of the grant of a drift-way. Un- 
doubtedly a person may restrict his grant as he pleases, 
and when he lias so limited it, the pleadings must be 
adapted to the particular grant, which accounts for the 
variety in the entries. But it rests with the grantor to 
[ 209 ] prove the restriction of the grant ; otherwise it must be 

, intended to be of the usual extent. This inconvenience 
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indeed may occur from such a determination, that, if Extent of ri^ht 
the evidence be lost, the grantor may lose the benefit of a jnry. ** 
liis restriction, but he may and ought to preserve the jjallard v. 
evidence of the restriction ; and the inconvenience would ty/* 0 *' 
be of small extent; for I believe the cases are very few 
where a carriage-way lias not been accompanied with 
this right. There seems to be almost a necessity for 
including it. The grantee may send back his horses 
without his carriage. Tie may draw his carriage with 
oxen, and the oxen, as well as the horses, must be 
driven back loose to pasture. There is strong pre- 
sumptive evidence then of a drift-way. If the burthen 
of the proof lies on the terteuant, it certainly is possible 
that he may lose the right of restraining the way ; but 
for one case where the evidence has been lost, and 
would be supplied by this decision, there will be a 
thousand cases where a restriction will be created that 
did not exist in the original grant. 1 fear these rights 
of way will be very nmcli narrowed, if they arc to be 
confined to such actual use of them as can be proved. 

The manner of using a way may vary from time to 
time. I think the proof of driving hogs is an important 
circumstance, and very strong evidence of a grant of 
way for cattle. According to the doctrine contended 
for, it would be necessary to drive every species of 
cattle in order to preserve the right of passing with 
that species. If a man had a little field where cows 
had not usually been pastured, it would be monstrous 
that he therefore should not drive his cow to it. Sup- 
pose any new species of cattle is introduced into the 
country, shall the grantees of private ways have no 
passage for them to their lands? Is it contended, for [ 210 ] 

instance, that no ancient private way in the kingdom 
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can be used for Spanish sheep? Much of the argument 
has been built upon these being horned cattle. Many 
breeds of kine have no horns, may the grantee drive 
those? As to the argument that the inconvenience of 
such an use amounts to a nuisance, nothing of that sort 
appears. The grantee lias constantly drive u all the 
carriages and all the cattle that he had. This is a claim 
by prescription, which imports great antiquity, and it 
does not appear how wide the n ay was at the time of 
the original grant, and how nmcli the houses have en- 
croached on it long since, but those encroachments can- 
not deprive the grantee of his ancient right of way.”* 
Assuming this case to have been properly decided, i* 
would appear that, in the English law, a right of way 
of any one kind does not of necessity include any other 
kind. Supposing the question to arise upon the record, 
a plea of a right of way to drive carts or carriages would 
be no answer to an alleged trespass in riding on horse- 
back across a man’s land ; or if pleas were framed 
strictly in accordance with the facts in Ballard v. Dyson 
a plea of a right of passage for carts would be no jus- 
tification to a trespass committed by driving cattle. 
Assuming this to be correct, a further question of con- 
siderable difficulty arises, “whether proof of the user of 
any one kind of way may be evidence of a right of any 
other kind or whether, to use the words of Chambre , 


in Ballard v. Dyson, “ it would be necessary to drive 
every species of cattle in order to preserve the right of 
passing with that species.” 

[ 211 ] On the authority of the case of Ballard v. Dyson , 

proof of one right cannot afford more than presumptive 


Sec JIa inner v. Chance, 11 Jur., N T . S. ‘.VI JL ,J., Cli. 113. 
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evidence of another of equal or inferior degree, even if Extent of right 
it go to that length, and evidence would be admissible a Ih^jury. ° C 
of circumstances rebutting such presumption, such as c ttri p roo f G f 
in that case was given of facts showing the improbability 
of a grant for the passage of homed cattle along the another? 
road in question ; and supposing that it does amount to 
this presumption, it must follow, that the onus probandi 
of showing the restriction will lie upon the party seek- 
ing to rebut the presumption, though in practice it is 
hardly to he expected that the question will ever be 
raised by the mere naked proof of a right of superior 
degree ; as it is probable, that in proving the more 
extended right, the whole of the facts connected with 
the case would he given in evidence, some of which, as 
in Ballard v. Dyson, may afford grounds for a verdict 
of the jury finding the restricted right. 

Mr. .Justice Heath and Mr. .Justice Lawrence were, 
as lias already been seen, of opinion, that proof of use 
of a cart may afford no evidence of* a way fur cattle. 

The former, indeed, lays it down, that “a carriage-way 
includes a horse-way, but not a drift- way while the 
latter seems to have proceeded on the general ground, 
that a grant not being shown, the extent of the right 
could only be shown from the use, from which he in- 
ferred, that proof of a use of a carriage-way and of a 
way for pigs afforded no c\ idence of a way for horned 
cattle. 

Supposing such qualifying circumstances to appear 
in evidence on either side, it would be a question for 
the jury to say, whether the presumption of law, as to [ 212 ] 

the superior including the equal and inferior class of 
easements, was rebutted by the evidence laid before 
them. With reference to this question, it might lx; 
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important to show what had been the conduct of the 
parties in modern times: even modern user of the right 
claimed, if unobjected to, though not of itself sufficient 
to confer the right, would be obviously corroborative 
of the presumption of law. 

It has, however, been seen, that in the civil law 
the superior class of casements comprehended the in- 
ferior {x ) ; and unless the authority of Lord Coke as 

to the classification above given is to be altogether 

repudiated, it. seems impossible not to admit a similar 
rule into the English law, at least to the extent of 
raising a presumption that an easement of the superior 
class includes those of an ecpial or inferior degree, until 
the inference is rebutted by evidence: those of an equal 
degree, because the proof of one right is evidence of the 
whole class to which it belongs; those of an inferior, 
as naturally comprised in the more extensive right. 

Upon the general principle, that every easement is a 
restriction of the rights of property of the party over 
whose lands it is exercised, the real question appears to 
be, under the peculiar facts of each case, whether proof 
of a right has been given eo-extensivc with that amount 
of inconvenience sought to be imposed by the right 
claimed. Upon this doctrine the classification of rights 
of way appears to depend, which assumes that the rights 
of each class impose an equal amount of inconvenience 
on the property subject to them. It is obvious, that, in 
some cases, a right to drive cattle might be productive 
of greater inconvenience than a right to drive carts, and 

(a) Ante, 3*11. .1 ulianus referl rein ricinde quinque stipulatur.- - 
cum qui actum slipulatus poslca Viimius, lib. 2, tit. 3, tie serv. 
iter stipulatin', posteriorc stipnln- rust. 4. 
tione nihil ugcre; sicuti qui tic- 
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vice versa. It will, therefore, be for the jury to infer Extent of ri^ht 
the extent of the supposed grant from the actual amount ft ^h^jury. ° F , 
of injury proved under all circumstances attending it. 

If it appeared that the way had been used for all the 
purposes required by the claimant, there would be strong 
evidence of a general right; while, on the other hand, 
proof that the party having occasion for a particular 
way had not made use of the way in question would be 
almost conclusive evidence that he had not a right of 
way for that particular purpose. 

This doctrine is supported by the recent case of Cow- Cowling ▼. 
liny v. J l i(/ yin son (//), which was an action of trespass ; I ^ i ^ in80/L ' 
which the defendant justified under a plea of right of 
way for horses, carts, waggons and carriages. It was 
held, that proof of user for farming purposes did not 
necessarily provo a right of way for the purpose of con- 
veying coal, the produce of a mine lying under the de- 
fendant’s land. 

In the course of the argument, Lord Ahiiujer ob- 
served, The extent of the right must depend upon the 
circumstances. If a road led through a park, the jury 
might naturally infer the right to be limited, but if it 
went over a. common, they might, infer a right for all 
purposes. Using a road as a footpath would not prove 
a general right, nor prove that a party had used a road 
to go to church only. Some analogy should be shown 
between farming and mining purposes.” And Parke , 

B., said, “ If it had been shown, that from time im- 
memorial it had been used as a way for all purposes that [ 214 ] 

w T crc required, woidd not that be evidence of a general 


G. 


(2^ 4 M. & W. 215. 
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Extent of right right of way? If they show that they have used it 
a ttTjnry^ 01, time out of mind for all the purposes that they wanted, 
Cowling y. it would seem to me to give them a general right. You 
Itigginson. must generalize to some extent. If your argument is 
to be taken strictly, it must be confined to the identical 
carriages that have previously been used upon the road, 
and would not warrant even the slightest alteration in 
the carriage or the loading, or the purpose for which it 
-was used.” 

Parke , B., in his judgment, said, “ To make out this 
plea, it is necessary to show an enjoyment of the way 
generally as of right, for the period during which the 
plea states it to have been used ; he must have used it 
for all purposes as of right ; and such user, for all pur- 
poses for which it was wanted, would be evidence to go 
to the jury of a general right. Under a plea of pre- 
scription of a way, it was necessary to show a user of it 
for all purposes time out of mind, according to the usual 
terms in which such a pica is pleaded. If it is shown 
that the defendant, and those under whom he claimed, 
had used the way whenever they had required it, it is 
strong evidence to show that they had a general right 
to use it for all purposes, and from which a jury might 
infer a general right. In this particular case, I think 
the user is evidence to go to the jury that the defendant 
had a right to a way for all purposes for twenty years. 
As to the effect of such evidence, it is unnecessary to 
offer any opinion. If the way is confined to a particular 
[ 215 ] purpose, the jury ought not to extend it; but if it is 
proved to have been used for a variety of purposes, then 
they might be warranted in finding a way for all. You 
must generalize to some extent, and whether in the 
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present case to tlie extent of establishing a right for Extent of right 
agricultural purposes only, is a question for the jury” (2). a ° V 

The correctness of this doctrine was also recognized ff ig ^ amYm 
in the case of Higham v. liabett (a) ; in which it was liabett. 
held by the Court, of Common Picas, that a finding by 
the jury of a right of way for the purpose of carting 
timber, did not support a plea of a right of way for all 
carts, carriages, horses, and on foot, or even amount to 
a proof of any one of those rights taken separately, so 
as to admit of the verdict being entered distributively 
on the issue joined on the pica. 

In Br union v. I fall (b), it was hold that a reservation Jtnmton 
in a lease of a right of way on foot, and for horses, 
oxen, cattle and sheep, did not. give any right of way 
to lead manure (c). 

[(*) The same principle was sage would in general give a right 
acted upon in the case uL Jhire v. to transport burdens in the several 
JIaithcotr , 25 L. J., M. S., Kxrh. modes in which the right of way 

245 ; affirmed in error, 2d hi. J., might, he exercised. See Ballard 

Ex. lOt; uml sec; Hutchins v. y. J)g$on, 1 Taunt. 279; Higham 

Carbines, 27 L. J. # Ex. I t.] y. liabett , 7 Scott, 827; and pur- 

(a) o Bing. N. 0-2 ; S. C. 7 ticnlarly Caret big y. ] figgitison p 
Scott, 827. 4 M. & W. 2*15 ; [and Bare v. 

{J}) IQ. B. 792; 1 Gale & Day. Jfrathcote, ubi sup.] These cases 

207. See also Durham and Sun- seem distinctly to show that there 

drrluml JtaiLiiay Company v. is no positive division of rights 

Walker, 2 Q. B. 902, as to the of tray into distinct classes. 

use of a railway for other pur- Where tho extent of the right is 

poses than those for which it was to he inferred from user, it is for 

granted. the jury to say, uuder all the oir- 

(t?) It was contended also, on cumstaiiccs attendant upon the 

behalf of the plaintiff, that “to user, what is the right , [subject 

lead manure " might mean nothing to the distinction between cases of 

more than to carry manure, and claims under the 2 & 2 Will. 4, 

that if he had a right of way, lie c. 71, s. 2, and those at the coin- 

might, in the exercise of it, carry mini law, that in tho labor the 

burdens. The authorities, liow- i>snc is as to the extent of the 

over, seem to be much against the right, in the former as to the 

proposition, that a right of pas- 1 actual user ; see ante, notes on 

A A 2 
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Extent of right 

a question for t j ie at .q . w hcic the right is 

. ^ conferred by deed, the deed itself 

must he looked to for the same 
purpose. [See Allan v. (iomme, 
11 A. & E. 7G0, nrnl Henning v. 
Unmet , 3 Ex. 1D4.] Indeed, in 
the civil law, from which the 
earlier writers have adopted their 
technical terms, it would appear 
there, was no rigorous classification 
of rights of way, unless the very 
terms “iter, actus or via,” to 
which a particular meaning was 
attached, were adopted. The 
qualifications of ways seem to 
have been as numerous as in the 
English law, cx. gr. what kind of 
vehicle should be list'd or pro- 
hibited ; that the way should only 
l*o used with a horse, or that a 
fixed weight or a particular com- 
modity only should be conveyed, 
&c. So also it might be granted 
to be enjoyed only at certain days 
or hours. “Moduni adjiei ser- 
vitutilms posse constat ; voluti 
quo generc Yehienli agatur, vel 
non agatur, voluti lit equo dun- 
taxat, vel ut certain pondus velia- 
tur, vel grex illc transducatur, 
aut carho portetur.” — L. 4, § I, 
Dc serv. “ Vsus servitutum tem- 
porihns seccrni potest : forte, ut 
quis post horam tertiam nsqnc in 
lioram decimam co juro utatur, 
vel, ut abends dichus utatur.”— 
E- C, § 1. 

As to the right of convoying 
burdens as attendant npcm a right 
of way, it is true tlni>, according 
to the civil law, a man having the 
right termed “iter,” which was a 
right to pass on horseback ns well 
as on foot, might be carried in a 


litter, hut ho could not drive a 
beast of burden along it. So the 
right termed “actus,” which was 
a right of passage for beasts of 
burden and carnages, gave no 
right to pass with waggons. “ Qui 
sella aut lectiea vehitur ire non 
ngere dicitur. Jumcntum vero 
duccre non potest, qui iter tantum 
habet. Qui actum hahet,ct pluu- 
strum ducerc, et jumenta ngcrc 
potest. Scd trahemli lupidcm ant 
tignum, tieutri corum jus cst.” — 
L. 7, ff. de serv. prsed. rust. 
J Whirr , in a note on the term 
“ plaustnun,” says, “Id est enr- 
rmn ; non veruin plaustrum tra- 
hcmlis oncrilms aptnm.” 

It is obvious that to hold a right 
of way per se gave a right to carry 
burdens would impose a much 
more onerous obligation on flic 
servient owner, for if he wished to 
build or plant trees on his tene- 
ment., he must leave a higher space 
than he would otherwise he obliged 
to do. For tli is reason it wa°, in 
the civil law, that the opinion was 
generally entertained that neither 
the iter nor art us gave, the right 
to pass carrying a polo erect. 
“ Quidam per. lmstiun rcctarn ei 
ferre licero; quia, neque cumli, 
ncqrn ageiidi gratia id faecret, ct 
possunt fructus eo modo hedi.” — 
L. 7, dc serv. pra»d. rust. 1 Whirr's 
note on this passage is as fol- 
lows u Quidam jus recta* h astro 
ferendro quod in servitute via* 
contincri dicitur, in servitute actus 
lion item, ita intelliguut ; ut in 
servitute vius non solum duntaxat 
ad certain latitmlincm, sod ctiarn 
coilum serviat intra cam altitudi- 
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Sect. 4. — 1 tight to support from neighbouring 
Soil and Houses . 

The right to support from the adjoining soil may be 
claimed either in respect of the land in its natural state, 
or land subjected to an artificial pressure by means of 
buildings or otherwise. 

A further right to support may, likewise, be claimed 
for one building from the adjoining buildings on either 
side. 

In connexion with this subject, a question of consi- 
derable importance arises with regard to the degree of 
care which a party is bound to use in withdrawing sup- 
port to which no right lias been acquired by an ease- 
ment. 


iicm quns Iiaslic fcrendie pur sit ; 
adco nt is eui servitns debetur, 
possit plaustrormn snoriini onus 
usque ml baric ultitudincrn exa- 
gcrnrc; ille vero qui cum seni- 
tntem debet, non po*dt in loco 


per qncm via debofur, infra hauc 
ultitudincrn qnidquain habere ; 
pula deambulationc.s arbor il>us 
options, quae servituti uoccrent. 
Ita Maranus ad h. tit.”* 


* In < 'omens v. Jiose (L. tt., 12 Kq. 3Gti ), free liberty and right of way 
was grunted lo ibc lessee, his workmen and servants, and all other per- 
sons by his authority and permission. Lord 1 ton till tj held this to be 
u right of wa\ on foot only. 

A right of way is a right to go from one place to another and onght Termini, 
to be bounded and circumscribed to a place certain, and not in one place 
to-day and another tomorrow, but constant and perpetual in one place, 
and therefore the termini a quo and ad qncm should appear. (Albon 
v. Dremxall, 1 Brownl. 2l(i; Yelv. 1(H, lioin. Alban v. J irounsall. Com. 

Dig. Chimin D. 2.) Wilson , J., in lions? v. Xardin (1 H. Bl. 355). In 
the case of private ways it is necessary to state the terminus a quo and 
the terminus nd quern, became private ways arc given for particular 
purposes, and the justification must show that they aro used for those 
purposes. A way cannot be claimed for purposes unconnected with the 
dominant tenement ( Ackroyd v. Smith , 10 G. B. 104); hut if a right 
of way to and from a particular piece of land is granted for all purposes, 
it will be understood as limited to purposes connected with the laud to 
which it is appurtenant. (Thorpe v, Itrumjitt, L. It., 8 Ch. 050.) 
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OF PARTICULAR EASEMENTS, ETC. 

§ 1 . — Natural Support to Land . 

Tf every proprietor of land was at liberty to dig and 
mine at pleasure on his own soil , without considering 
vvhflt effect Such excavations must produce upon the 
land of his neighbours, it is obvious that the withdrawal 
of the lateral support would, in many cases, cause the 
falling in of the land adjoining. 

As far as the mere support to the soil is concerned, 
such support must have been afforded as long as the 
land itself has been in existence ; and in all those cases 
at least in which the owner of land has not, by buildings 
or otherwise, increased the lateral pressure upon the 
adjoining soil, he has a right to the support of it, as an 
ordinary right of property, not as an easement, as being 
necessarily and naturally attached to the soil. The ne- 
gation of this principle would be incompatible, with the 
very security for property, as it is obvious, that if the 
neighbouring owners might excavate 1 their soil on every 

O O O v 

side up to the boundary line to an indefinite depth, land 
thus deprived of support on all sides could not. stand by 
its own coherence alone. 

Although there is no direct decision in support of 
this doctrine, yet the leaning of the courts appears to 
have been in its favour from a very early period: thus, 
in Hollo’s Abridgement (e) it is laid down, “It seems 
that a man who has land closely adjoining my land, 
cannot dig his land so near mine that mine would fall 
into his pit ; and an action brought for such an act 
would lie.” “It may be true,” said Lord Tenter den , 
in delivering the judgment of the Court of King’s 


(<?) Vol. 2, 564, Trcspns*, Justification, I. pi. 1, Wilde v. Ninaterlnj. 
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Bench in Wyatt v. Harrison (f) 9 "that if my land Wyatt r. 
adjoins that of another, .and I have not, by building, 
increased the weight upon my soil, and my neighbour 
digs in his land, so as to occasion mine to fall in, he 
may be liable to an action.” 

[This doctrine is treated, in the judgment of the 
Court of Queen’s Bench in Humphries v. lirogden , as 
one long settled by the law of England (g) ; and in the 
last-mentioned case it was decided that the like right of 
support exists in respect of the adjoining soil, subjacent 
as well as adjacent, so that if the surface and the sub- 
jacent soil be vested in different owners, the owner of 
the former lias the like right as against the latter. 

These rights of support are not rights to have the 
whole or any part of the adjacent or subjacent soil left 
in their natural state, but simply a right not to have the 
land injured by anything done, however carefully, in the 
adjoining soil subjacent or adjacent ; and consequently 
until some actual damage is caused to the land by the 
withdrawal of the adjoining soil, no cause of action 
arises, and the Statute of Limitations does not begin to 
run (//).* 

(/) a 11. Si, Ad. S7G. M‘Qucm, Sr. Ap. til); Jlonomi 

[(</) 12 Q. J>. 7159 ; sec also the v. Jlnckhnusr, E. 15. & E. CSS; 
judgments of 1 Vofltt, V. C. f in 9 11. Lds. 503.] 

Hunt y. J\a he, 1 .Jolms. 70S; 29 [(//) Set 1 judgment in Jtonomi 

L. .J , Ch. 7N7, mid in Aortli v. J lack house, E. II. & E. 055 ; 1) 

Hatter n Jlail/cay Company v. II. of L. 509, establishing the simi- 
Hlliot, 2 lie (J., K. 8c J. 42.1; 10 lari tv, in this respect, of the ac* 

11. Lds. 333; 1 J. & 11. 145; quired easement in respect of ail 
Harris v. Jhjdiny , 5 M. 8c \V. ancient house to the natural right. 

CO; judgments in Caledonian in respect of the soil nnenciim- 
Jlailrvay Company v. Sprat, 2 beved.] 

* This docs not apply when the minerals taken belong to the owner 
of the surface. Therefore, where mines had been worked under a lease 
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Even if flic pressure upon the adjoining soil has 
been increased by buildings, however modern, on the 
surface, still an action will lie if the soil sinks not on 
account of this additional pressure, but on account 
of the operations in the adjoining soil, and would have 
sunk if there had been no buildings thereon (z).* 

This natural right of support for the soil, unencum- 
bered by buildings, is one which prirna facie exists in 
all cases as between the owner of the land and his 
neighbour, whether adjacent or subjacent ; but that 
neighbour may, in some cases, enjoy the right to work 
in the adjacent or subjacent soil, so as to cause subsi- 
dence (/z). Such a right is an easement (analogous to 
a right of way), and may be created either upon the 

(i) Stroyan v. Knotvlex, and 70,1 ; 29 L. J., Ch. 785, Wood, 
Hamer v. Knowles, 0 II. & N. V.-O. 

454; Hunt v. Peake t 1 Johns. (k) Judgment in Rowhotham v. 

Wilson, rf II. of L. 348. 


from the vendor he fore the conveyance to the purchaser, and in conse- 
quence the land subsided after the conveyance, the Court of Exchequer 
held that there was no breach of the covenants cither fur title or quiet 
enjoyment, because the vendor purchased the land as it was at the time 
of the conveyance. Kelly , 0. B., dissented, holding that the subsistence 
of the lease was a continuing breach of the covenant for title. ( Spoor 
v. Green , L. R., 9 Ex. 99.) 

* To sustain an action there must be appreciable damage. If the 
plaintiff’s soil has fallen away in consequence of the defendant digging 
in his land, but there would have been no appreciable damage had it 
not been burdened with modern buildings, no action can be sustained. 
(Smith v. Thacker ah, L. R., 1 C. I\ 564.) 

The right does not extend to have the support of any underground 
water which may be in the soil, so as to prevent the adjoining owner 
from draining liis soil, if for any reason it becomes necessary or con- 
venient for him to do so, the presence of the water in the soil being an 
accidental circumstance, the coutinuance of which the landowner has 
no right to count upon. ( Elliot v. North Eastern Railway Company , 
10 H. Lds. 359; Pepplewell v. Hvdkinson , L. 1L, 4 Ex. 248.) 
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original severance of the land between two owners 
(whether by an ordinary conveyance or by any statutory 
conveyance, as an inclosure award), or at any subsequent 
period, or may be acquired by user (/ ).* 


[(J) According to the judgment 
in Roirbotham v. Wilson, ubi sup., 
such u right may be conferred by 
grant, and it follows, that it may 
be acquired by user according to 
the principle enunciated in the 
judgment of flic Court of Exche- 


quer in Curly on x. Lorering , 1 
II. & N. 71)7, in like manner as 
a right to cucumber the surface by 
spoil banks, & c. may be acquired. 
See Royers v. Taylor , 1 II. & N. 
700.] 


* The right of the owner of the soil subjacent or adjacent to work Custom to de- 
it to the prejudice of the owner of the surface cannot be claimed by stro 7 surface, 
prescription or custom. In Hilton v. Earl (Jranrille (5 Q. B. 701), Hilton x. Earl 
the lord of a manor and owner of mines within it claimed first by pre- Granville. 
scription, uud secondly by custom, a right to work the mines under any 
lands or messuages within the manor, without making compensation for 
any damage thereby done to the lands or messuages. The court held 
both the prescription and custom invalid, as oppressive and unreason- 
able, on the authority of R road bent, v. Wilke* (VVillcs, MGO ; I Wils. (»3 ; 

2 Str. 1221), where a similar custom was held bad because it could 
not be presumed that, a tenant would originally have come into such 
an agreement, lint was more likely to have originated in the arbitrary 
power of the lord. Lord Wenslet/dalr, in the Marquis of Salisbury 
v. (iladstone (1) 11. of Lds. 7()o), says, when there is no express grant, 
but one which is sought to be implied bv usage, it is a condition required 
by law, that the custom should not be unreasonable, otherwise the pre- 
valence of the usage is to be referred rather to the ignorance or careless- 
ness of those \.hose property is affected by its exercise than to a grant. 

(S. C. 702, per Lord Cra n north ; 700, per Lord Chelmsford ; Bue. Abr. 

Unstoms, C.) 

And in Blackett v. Bradley (1 B. & S. 010), n custom for a lord Blackett ▼. 
of a manor to mine under the commons without leaving any support Lfradley. 
for the lands under which the mines were situate, and without making 
any compensation for damage done by such working, was held void on 
the authority of Hilton v. Earl (Iran villa. It may be doubted whether 
there can be such a continual user ns is necessary to support such a 
custom. The owner of the mines cannot be always letting down the 
same surface, and one part of the surface falling would not warrant 
the inference of a grant to let down another part ; and in this respect 
the usage may want the certainty which is essential to custom and pre- 
scription. 
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Ronlotham 
v. Wilson. 


There must be clear words indicating an intention to 
confer such a right, in derogation of the ordinary and 


fiowbotbam v. MVson(0 E. & B. 593; 8 E. & B. 123; 8 II. of Lds. 
348) whs an action for removing minerals without leaving sufficient 
support to the surface, whereby the plaintiff’s houses, which were more 
than twenty years old, were inj ured. Jt appeared that ninety years before 
the action, by an award purporting to he made under an Inclosure Act, 
the surface on which the houses were afterwards built was allotted to 
one man and the mines under it to another. The award contained a 
covenant that the allottees of the mines should be at liberty to work 
them, and that the allottee of the surface should have no claim for 
any consequent sinking. The allottee of the surface executed the award 
as a deed, but the allottee of the mines did not. The Court of Queen’s 
Bench held, that by the act of pailiumcut and the award, and not by the 
covenant, which did not appear to them to operate as a covenant running 
with the land, the easement conferred on the owner of the surface for 
the support by the minerals, and the servitude imposed on the owner of 
the minerals, were of a qualified character, both being subject to the 
right of the owner of the minerals to work and get them in a careful 
manner, although the surface might he thereby injured ; and that no 
right of support had been aequiied for the houses, because there was uo 
evidence from which a lost grant from the owner of the minerals could 
be presumed, and there was no evidence of enjoyment as of right from 
which an easement, could he acquired under Loid Ten ter den's Act. 

The Exchequer Chamber held, that the right to subjacent support 
of the surface by the minerals was an ordinary right, of property rather 
than an casement, but thut it was capable of being relinquished, and 
that it was so by the covenant of the allottee of the surface, or by his 
accepting the surface on the terms of the award. The majority of the 
court held, that the award was not authorized hv the Enclosure Act. 
Cressrecll , .1., und Watson, 15., were for reversing the judgment of the 
Queen’s Bench, on the ground that the covenant of the allottee, of the 
surface was a mere covenant not to sue, and did not run with the land. 

The judgment was affirmed in the Lords, on the ground that the 
covenant of the allottee of the surface operated as a grant to the 
allottee of the mines of the power to get the minerals and to disturb 
the surface of the land for lhat purpose; Hint it was a grant of a 
right to disturb the soil from below and to alter the position of the 
surface, and was analogous to a right to damage the surface by n way 
over it. They also held, that the award was valid under the IneJosure 
Act. 

This ease does not warranl the general proposition that such a right 
may be claimed by grant. The decision of the House of Lords may bo 
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prima facie right to support, as against the adjacent 
owner (m). 

(w) See Smart v. Morton , f» son, 3 Kay & J. G95; Proud v. 

E. & B. 30; Roberts v. JIaines , Pates, 11 Jur., N. S. 441; 34 

G E. & B. G43; in Cam. Scacc. 7 L. J., Ch. 400. 

E. & B. 025; Puff dale v. Hebert - 

accepted as a simple affirmance of the judgment of the Qnecn’s Bench 
(sec the statement of the case by 117 lies, J., 19 C. B., N. S. 208), which 
proceeded on the ground that the award was warranted by the statute. 

If the execution of the award by tbo allottee of the surface was the 
effectual thing, the award, purporting to be made under the statute, 
was a public document, and the instrument by which the surface and 
the mines were separated of a nature to he known to everyone taking 
either the surface or the mines. 

In Richards v. Harper (L. Jt., 1 Ex. 199), the owner of freehold and Richards r. 
copyhold land sold the copyhold, and the purchaser covenanted aud Harper. 
granted that the vendor might work mines in his freehold without . 
making compensation for damage to buildings to he erected on the 
copyhold; the covenant was not entered on the court rolls. A subse- 
quent purchaser, who had enfranchised the copyhold and had no uoticc 
of the covenant, was held not hound by it. The majority of the court, 

Martin , (hamuli and Pigott, BB., Pollock, C.B., dissenting, held 
that it would have made no difference if the laud had been freehold. 

In Wal cheld v. Duke of Jiucrlettrh (L. II., 4 Eq. l'J9) it was argued, Wakefield, v. 
that the decision in Jhlton \ . Dari Granrillc had been much shaken. Puke of Rue - 
and was “oil its l.ist legs;” hut Matins, V.-O., followed it in an clnbo- c ^ evc ^ m 
rate, judgment, in which lie reviewed, nil the authorities, and held that 
although the dictum or the court in Hilton v. Earl Grand lie, that a 
grant, resen ing a right to destroy the surface would ho void, had been 
o term led by l! e House of Lords in Ron- hot ham v. IHAww, the decision 
tlmt a custom to that effect was void wa-> in effect recognized by the 
House of Lords. He iHSiid, that there, was a remarkable distinction 
between disturbing the surface by working quarries, which in that ease < 
was leservod to the lord of the manor by the. Inclosurc Act, und letting 
down the surface by mining operations. Mining operations might go 
under the whole land, whereas a quarry was usually of very limited area. 

And being satisfied that if the surface, was once let down it was for ever 
destroyed, he granted a. perpetual injunction against the defendant's 
working the mines in such a manner ns to cause a subsidence of the 
surface. 

In the House of Lords, the Lord Chancellor ( Hatherley ) did not 
stop to impure whether the authority of Hilton, v. Lord Granville 
would now be fully recognized or nut (L. K., 4 II. Lds. 399), and Lord 
Chelmsford thought it was open to question. (Page 410.) 
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The dicta reported in some eases, that upon a mere 
grant of the minerals with power to win them, the 
grantee would not be liable for subsidence caused by 
working the minerals, cannot be reconciled with the 
authorities. See Harris v. R if ding (//) ; the judgments 
of Lord IVens ley dale , in Roicbuthani v. Wilson (o), and 
Lord Cramvortk , in Caltdonian Railway Company v. 
IS])rOt(p). In fact, in all such cases the grant is taken 
to be subject to the right of support, unless an intention 
to the contrary appears either expressly or by necessary 
implication. 

No distinction upon principle can be made between 
cases where the severance is by an ordinary conveyance, 
and where it takes place under the compulsory power 
of an act of parliament (7); but there are cases where 
the severance has been effected under the provisions 
of railway and canal acts, and when such acts have 
continued express provisions, which have been held to 
qualify the ordinary right of support (r). 

The question, whether the right of support exists, 
appears not to depend upon whether the conveyance by 
which the severance of the lands is effected is purely 
voluntary or under the provisions of an act of parlia- 
ment, but whether the provisions of the act in the par- 
ticular case indicate an intention that the right prima 
facie existing in every case, as between the owner of 


<») 5 M. & W. 60. 

(ft) 8 II. of L. 360. 

(p) 2 M‘Q. Sc. Ap. 461. 

(q) Wood , V.-C., in North 
Eastern Railway Company v. 
Elliott , 29 L. J., Ch. 787. 

(r) Dudley Canal Company v. 
Qraxebrooh , 1 B. & Act. 59; 


Stourbridge Navigation Com- 
pany v. Earl Dudley , 3 E. & E. 
409 ; Great Western Railway 
Company v. Fletcher , 5 II. & N. 
689. See also the judgments in 
Caledo nian Railway Company v. 

sop., and Same v. Lord 
Delhaven, 3 M‘Q. Sc. Ap. 5G.] 
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land and the adjoining owner, subjacent or adjacent, 
should be affected.] * 


• Harris v. By ding (5 M. & W. CO) was an action on the ease for Harris v 
negligently working a mine to the injury of the surface. The surface By ding. 
was granted to the plaintiff's predecessor, reserving the mines with a 
right of entry to dig for the same, and making fair compensation for 
the damage to be done to the surface and the crops. The court held, 
that the exception of the mines vested the whole of the minerals in the 

grantor, hut gave him no right to get them by going on the defendant’s 
land, and that lie could not get every particle of them, but must leave 
a sufficient support for the land above ; that the right of entry was 
no more than a right to use the surface for the purpose of getting at 
the mines, and did not enable the grantor to get them to a greater 
extent, or in a manner unusual or improper, so as to prejudice the 
surface of the land ; and that the compensation clause only applied to 
the exercise of Much rights upon the surface. Lord Wensleydalo said 
tlint the rule of law was that a reservation should be construed strictly, * 
and with reference to the maxim that a person should not derogate 
from his grant. 

In Am art v. Morton (5 E. & R, 30). the facts were substantially Smart v. 
the same as in Harr is v. By ding, and the decision was the same, on the Murton. 
authority of that case, which ,/csstil, M It., thinks was not the right 
course to Take. Tie held that in questions arising on the construction of 
a written instrument (that is, on the meaning of words which is merely 
a question of precedent and usage), the judge should decide the case 
first, and look into the authorities afterwards. ( , I spdr.n v. Srddon , 

L R., 10 Ch. RON.) The latter part of the prescription may perhaps 
l>e omitted, as it may make a conscientious judge uncomfortable. 

Roberts v. JIaines (0 R & 15. fil.'J) was a ease on an Inelosnre Act, Roberts v 
by which the mines were reserved to (he lord. Lord Campbell says, Haines. 

“ Before the inelosnre Act the land, down to the centre of the earth, 
belonged to the lord. lie agrees to the Act, ami by that he places the 
allottees of the surface of the inclosed land in the same position as if 
it had been ancient inclosed land, and the lord had alienated the surface 
reserving the minerals. In such case, the owner of the surface in 
general would have a right to the support of the strata below, and it 
would lie on the mine-owner to show a special right derogating from 
this. That being so, according to Humphries v. B my den, if the owner 
of the subjacent strata, working ever so carefully and according to the 
customary mode, causes the sir-face to subside, he is liable to an action 
at the suit of the owner of the surfacc. ,, The net contained a clause 
empowering the lord to enter, to search for, dig and raise coal, making 
compensation. This was held only to authorize ordinary surface damage, 
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By the civil law, this right of support from the 
neignbouring soil was recognized in the restrictions it 

and not to affect the right of support. Another restrictive clause, 
prohibiting the lord from working within forty yards from a dwelling- 
house, was held not to derogate from the right of support. 

Allaway v. AUaway v. Wag staff (4- 11. & N\ 681) was decided on the 1 & 2 Viet. 

Wagstuff, c. 43, an act relating to the Forest of Dean, which enacted, by sect. 08, 
“That every person entitled to a gale should pay to tlic owner of any 
inclosed land compensation for any surface damage by the opening or 
working of the gale.” The court held tho section confined to the assess- 
ment of compensation for damage done to the surface, and sinking 
shafts, and making roads, &c. on the surface. They say, “ The ex- 
pression * surface damage’ is a term well known in the north of England 
in the colliery districts. It is damage to t,!ie crops by using the surface, 
or by the smoke coming from the colliery works or pit heaps, in respect 
of which compensation is payable under leases or reservations of coal, 
or when lords work coal by custom under copyhold lands. It is difficult 
to say that the injury to the foundations of n house, or the subsidence 
of the soil, is a surface damage ; it may be damage to the house and 
land, hut not surface damage.” 

Bell v. Wilion. In Bell v. Wilson (L. II., 1 Oh. 303), a conveyance of land con- 
tained a reservation of all mines or seams of coni, and other mines, 
metals or minerals, within and under the land convened, with liberty 
to dig, bore, work, lead and carry away tho same, and to dig pits ami 
make drifts, and paying a reasonable satisfaction for all damage or 
spoil of ground to be occasioned thereby. The Lords Justices held, that 
freestone was included in the reservation, but that the vendor could only 
take it by underground mines, aud could not work it from the surface; 
since although there were words in the clause which might be con- 
strued to extend to authorize workings upon the surface, the clause, 
taken as a whole, pointed much more strongly to underground workings. 

Eext Y.Gill, Jlejct v. Gill (L. K., 7 Ch. fdi'J). The reservation was of all mines 
and minerals, with full, free liberty to ingress, egress or regress-, to 
dig and search for, and take, use and work the said excepted mines 
and minerals, but no provision was made for compensation. The Lords 
Justices held, that, although the reservation of minerals included every 
substance which could be got from underneath the surface of the earth 
for tho purpose of profit, and therefore China clay, which could only be 
got by open working (see also Midland Railway Company v. Chrrkley , 
L. R.,4Eq. 23), still the lord was not entitled to tuke minerals if it 
involved the destruction of the surface. 1 ic must regard the lights of the 
owner of the surface to the support of the minerals, and that the words 
ef the reservation only gave a right to create temporary damage, and 
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imposed upon tlic doing such acts as would naturally 
have the effect of withdrawing such support : “ If a 

did not authorize the owner of tho minerals absolutely to destroy, or 
ta cause a serious and continuous injury to the surface. 

In Jlowbothum. v. Wilson (8 II. Lds. 348) there was a covenant, Uowbotham 
which the House of Lords construed to be a grant, that the mines v. Wilton. 
should be worked without any molestation of the owner of the surface, 
and without being subject to any action for damage on account of 
working or getting the mines, for or by reason that the surface might 
he rendered uneven or less commodious to the occupier by sinking in 
hollows, or otherwise defaced or injured, when the mines should be 
worked. This was held to derogate from tlic right of support. 

In the Dube of Bucclcuch v. Wak yield (L. R„ 4 11. Lds. 377), by Dube of Buc- 
an Inclosurc Act, the mines, minerals and quarries were reserved to cleuch v. 
the lord, and lie was empowered to do all necessary works as he might Wakejield. 
think pioper for working the minerals, in as full a manner as lie could 
have done had the lands remained un inclosed, making reasonable com- 
pensation lor the damages dune. The mineral in question was iron 
ore, which could not be got without destroying the surface. It was a 
most valuable mineral, and had been got in large quantities before the 
Inclosure Act. 'faking all the ci remittances into consideration, tho 
House of Louis, reversing the denv.on of Mali ns, V.-C., came to the 
conclusion that the lord was cut died, if lie found it necessary, for the 
purpose, of getting a valuable mineral, to destroy the surface, on making 
compensation. 

Ju Buchanan v. A tidin' (L. R., II. Lds\, 2 Sc. 280), land was Buchanan t. 
gi anted for the purpose of building, with a reservation to the superior Andrew. 
of all minerals underneath, and a stipulation that he should not be 
liable for any damage that might arise, to the surface, or the buildings 
that might be erected thereon, from working and carryiug away the 
minerals underneath. The House of Lords, reversing the decision of 
the Court of Session, held, that the superior was not liable for the 
subsidence of the soil, and the consequent damage to the buildings 
caused by bis working the minerals, so long as he only did what was 
needful and proper for the getting of the minerals. They referred to 
and acted upon a previous decision of Und Hathcrlnj , when Vice- 
Chancellor, to the same effect. ( Will hunt v. Baqnall , 1 W N 39‘> ■ 

15 W. 11. 272.) 

To the same effect is Asp den. v. Srddon (L. R., 30 Ch. 394.) Land Aspden y. 
was conveyed for the purpose of building a cotton mill, with a reser- Seddon. 
vatiou of all mines, seams of coal, ironstone and other minerals, with 
liberty for tlic grantor to search for, get, win, take, cart and carry away 
the same, and to do all things necessary for effectuating all or "any of 
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Murchie v. 
Black . 


Badon v. 
Jeffcock. 


man dig a sepulchre, or a ditch, lie shall leave (between 
it and his neighbour’s land) a space equal to its 

the said purposes. The Lords Justices held that they were bound by 
authority ; that those words were not of themselves sufficient to take 
away the surface owner's right to support. The respondents relied 
on the words immediately following, 44 bnt without entering upon the 
surface of the said premises, so that compensation in money he made 
for all damage that should be done to the erections on the said land in 
the exercise of the said excepted liberties or in consequence thereof.” Ah 
by the express words of the reservation the mine owner is not to enter 
upon the plot of land conveyed, the damage to the buildings for which 
compensation is to be made must be damage caused by the removal of 
the minerals reserved. It follows, that u right to remove all the 
minerals, notwithstanding the buildings above might be thereby da- 
maged, was 011 c of the liberties reserved by the deed. 

Murcliic v. Black (19 (\ B., N. S. 190) was an action for deprhing 
the plaintiff of the lateral support of the defendant's land. The plain- 
tiff and the defendant were the owners of adjoining plots of land, 
which they had purchased of Cl rah am upon condition that they were 
to build according to a certain plan; the conveyance to the defendant 
was first. In digging the foundations according to the conditions he 
brought down the plaintiff's house. It was held that the contract 
deprived the plaintiff of his right of support. 

“ The case of a mining lease granted by the owner of both surface 
and minerals is not analogous to that of a reservation of the mines on 
a conveyance of the surface. It is a contract entered into between the 
owner of both surface and minerals and a lessee or licensee for the 
purpose of removing and making saleable minerals, which form in 
part what is called the natural support of the soil. This is a contract 
made by the owner of both for his own profit, and in order that the coal 
may no longer lie valueless, merely supporting the soil above it, but 
inay be sold by him ut a price usually in the form of an acreage rent, 
which may enormously increase the value of his property. (Tutside 
this contract there is no reservation of any right of support, whatever 
the just nature of that right may be; but we must look at the contract 
itself, and by a proper construction of it, having regard of course in 
all cases to the subject-matter, arrive ut the extent to which the owner 
authorizes the minerals to be removed.” Above is an extract from the 
judgment in Endon v. Jeff cock (L. It., 7 Ex. :179). In this case the 
lease empowered the lessee to win, &c. all the mine— a bed of coal— with 
certain exceptions; and the court held, that he was not bound in addi- 
tion to leave enough to support the surface. They considered that 
Dugdale v. Itobertson (.3 K. & J. G9. r >) w F ns not decided on the same prin- 



NATURAL SUPPORT TO LAND, 


36S' 


depth ; if he dig a well, lie shall leave the space of a 
fathom” (s). 


A similar enactment has been introduced into the Code Civil. 
French law (t). “ Whoever digs a well or ditch hear 

a wall, whether party or otherwise, whoever wishes to 
build against (such wall) a chimney, forge, or oven, 
to erect a stable against it, or establish a magazine of 
salt, or any corrosive materials, must leave the interval 
prescribed by law and custom in this respect, or con- 
struct the works prescribed by law to prevent injury to 
his neighbour.” In commenting upon this article of 
the Code, a learned French author says, “It appears Pardcssus. 
to me, that the principle of this Article of the Code 
(fi74) should be extended to numerous other cases, 
which will undoubtedly be settled by particular enact- [ 218 ] 

ments of the rural laws, and which, until such laws 
arc made, should be decided in conformity with local 
usages; or, if they are silent, with the precepts of 


(i) Si quis sopem-ad ulicnnm 
prtedinro fixer it infodcritque ter- 
niinum nc cxcedito: si mneerinm, 
pedem relinqm'oj si vero donmin, 
pedes duos ; si scpuUlirmn out 


scobem fodcrit, quantum profun- 
ditatis habuorint, tantum spatii 
relinqnito; si putenin, passus lati- 
tudinem.--L. 13, ff. tin. reg. 

( t ) Code Civil, Art. G7t. 


ciplc us Shafto v. John sort (8 B. & S. U52, n.), and that the correct view 
was taken iu the latter. 

Smith v. Darby (L. It., 7 Q. B. 7 lb) is also a case of a mining Smith v. 
lease, by which was granted in general terms fall liberty to enter and Darby. 
work and take minerals, with this important clause, “ the lessees making 
reasonable satisfaction to the lessors, &c., for the damage done to them 
by the surface of their land being covered with rubbish or otherwise 
injured, or as they should sustum as well by the injury done to the lands 
in sinking and getting the said mines, &c. as for such damage as might 
bo done in tlic buildings by getting mines of coal under or near them.” 

The court construed the lease as giving the lessees a right to take the 
minerals absolutely, making compensation. 

G. 


11 11 
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Superincum- 
bent buildings. 


Wilde y. Min - 
sterley. 


[ 219 ] 


equity. Tlius, If aji individual makes a fish pond 01* 
lake on his own property, lie ought to leave a sufficient 
extent of land to separate it from his neighbour who 
has already a similar reservoir.” “ By parity of reason- 
ing, the owner of land, 'who is desirous of quarrying on 
liis own property for stone or sand, or similar materials, 
must not open the earth at the extreme point which 
separates his land from that of his neighbour, and con- 
tinue to excavate perpendicularly, because his neigh- 
bour s land, thus deprived of support, would be in 
danger of falling in (eboulement)” (//). 

§ 2. — Support to liuildinys from adjacent Land . 

Where, however, any thing has been done to increase 
the lateral pressure, as where buildings have boeu 
erected, it appears to be clearly settled that no man lias 
a right to such increased support unless ihc building, 
or other thing which makes it necessary, is of ancient 
erection. This was laid down in a very early case. 
“ If A. is seised in fee of copyhold land closely ad- 
joining the land of U., and A. erect a new house upon 
his copyhold land, and any part of liis house is erected 
on the confines of his land adjoining the land of B., 
if B. afterwards dig his land so near to the foundation 
of the house of A., but not in the land of A., that by 
it the foundation of the messuage, and the messuage 
itself, fall into the pit, still no action lies by A. against 
B., inasmuch as it was the fault of A. himself that he 
built his house so near the land of B., for lie cannot by 
his (own) act prevent U. from making the best use 
of his land that lie can (jr). 

(?/) Pardessus, TraitO des Scr- (j?) Wilde v, Min&tcrlcy , 2 
vitudes, 302. Ilolle’s Abr. 5G4, Trespass, Jus- 
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It was laid down by Lord Ellenborough in Stansell 
v. Jollard (y), that where a man had built to the ex- 
tremity of his soil, and had enjoyed his building above 
twenty years, upon analogy to the rule as to lights, &e., 
he had acquired a right to a support, or, as it were, 
of leaning to his neighbour’s soil, so that his neighbour 
could not dig so near as to remove the support, but 
that it was otherwise of a house, &c., newly built. 

In Wyatt v. JJarrhon (z), the declaration stated that 
the plaintiff was possessed of a certain dwelling-house — 
that the defendant, in re-building his dwelling-house 
adjoining, dug so negligently, carelessly, and improperly 
into the soil and foundation of his own dwelling-house, 
and so near the soil and foundalion of the said dwelling- 
house of the plaiutitf, that by reason thereof the plain- 
tiff ’s wall gave way and was damaged. To so much 
of I his declaration as “ related to tiic defendant’s dig- 
ging into the soil and foundation of the said dwelling- 
house of him the defendant, so near to the soil and 
foundation of flic said dwelling-house of the plaintiff, 
that by reason thereof,” &c., the defendant demurred 
generally. 

Lord Tent cr den > in delivering the judgment of the 
court, after time taken to consider, said — “ The ques- 
tion reduces itself to this — whether if a person builds 
to the utmost extremity of his own land, and the owner 
of the adjoining land digs the ground there so as to 


tificAtion, J. pi. 1; [but; if the 
fall is caused by the digging only, 
as in cases where it is proved that 
the land would have sunk even if 
the house had not been erected, 
then the action will lie ; sec 
Hamer v. Knowles and Hunt v. 


Pcalie , ante, p. 300, note (i); and 
damages for the loss of the house, 
as well ivs the subsidence, will bo 
included.] 

(y) MS. 1 Sel. N. l\ 457, 11th 
edit. 

(z) 3 B. & Ad. 871. 


B B 2 


Stansell v. 
Jollard . 


Wyatt y . Har- 
rison. 
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Wyatt v. Ear- remove some part of the soil which formed the support 

of the building so erected, an action lies for the injury 

[ 220 ] thereby occasioned ? Whatever the law might be, if 

the damage complained of were in respect of an ancient 
messuage possessed by the plaintiff at the extremity 
of his own land, which circumstance of antiquity might 
imply the consent of the adjoining proprietor at a former 
time to the erection of a building in that situation, it is 
enough to say in this case that the building is not alleged 
to be ancient, but may, as far as appears from the de- 
claration, have been recently erected ; and if so, then, 
according to the authorities, the plaintiff is not entitled 
to recover. It may be true, that if my land adjoins 
that of another, and I have not by building increased 
the weight upon my soil, and m v neighbour digs in his 
land so as to occasion mine to fall in, he may be liable 
to an action ; but if I have laid an additional weight 
upon my land, it does not follow that he is to he deprived 
of the right of digging his own ground because mine 
will then become incapable of supporting tlie artificial 
weight which I have laid upon it. And this is con- 
sistent with 2 Iloilo, Ab. (/ r ). The judgment will there- 
fore be for the defendant” (A). 

Dadd v. In the case of Dodd v. Jlolmn (r), the court did not 

pronounce any decided opinion as +o the right of sup- 
port for an ancient house from the adjoining land : but 
Little dale, J., in the course of the argument, observed, 

(( a ) Trespass, ,J. pi. 1. no point on the law r,L easements 

(/>) In Smith v. Martin , !£ was raised. Sec in Langford v. 
Saund. 804 (cited in argument), Woods, 7 M. Sc G. a count 
the declaration was similar to the for withdrawing support from an 
one in this case, containing no ancient house, 
allegation that the house of the (r) 1 A. & E. 408, pnsL 
plaintiff was an ancient one; but 
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“ Suppose the liouse to have been substantially built, Dodd y. 
to have stood thirty or forty years, and to have been - — 

kept in proper repair, do you say, that if the defendant, [ 221 }• 

by excavating his adjacent ground, let down that house, 
though without actual negligence on his part, an aetion 
would not lie against him ? ” 

In the case of Sling s by v. Barnard (d) the action Slingshj r 
was brought, not for the withdrawal of support to the ^ arnartl - 
plaintiff’s house, which was stated in the declaration 
“ to be a modern house, but for digging so near to the 
foundation of tlic plaintiff’s house that the defendants 
undermined bis house (undermine son meso), by reason 
whereof one-half of flic said house fell into the said pit 
so dug by defendant Hall.” In the motion in arrest 
of judgment, which was made upon entirely different 
grounds, and refused by the court, there is no allusion 
to any claim of support. 

This principle was fully recognized and acted upon Partridge r. 
in the recent and very important ease of Partridge x. 

Scott ( The action was brought for an injury to the 
plaintiff’* reversion by defendants’ “ undermining their 
nun land, wrongfully, carelessly, negligently, and im- 
properly, and without supporting or propping up the 
same.," and removing the minerals, to the support of 
which mines and minerals for his premises the plaintiff 
was entitled ; by reason whereof, and by the carelessness 
and improper conduct of the defendants, the foundation 
of the plaintiff’s premises was injured, the ground gave 
way, and the walls and houses were damaged. The 
second count was similar, referring to an injury to 
another messuage. The defendants pleaded, denying 
the plaintiff’s right to support, as claimed in the de- 
(d) 1 Ilolle, llcp. 430. (<?) 3 M. & W. 220. 
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Partridge v. claratlon. Tlic jury found for the plaintiff, subject to 

— a case. After stating the pleadings, the case proceeded 

[ 222 ] as follows : — “ The jury found that the plaintiff was 

possessed of a certain dwelling-house and premises, 
partly erected upon excavated land within four years 
before the injury complained of, being the house and 
premises to which the second count in the declaration 
referred, and of other houses, land, and premises, the 
buildings of which have been erected about thirty years 
before, and which arc those included in the first count. 

“ They also found that the defendants excavated so 
near their own boundary (the direction of which boun- 
dary was cast and west) the mines belonging to them- 
selves, as to cause damage thereby to all the plaintiff’s 
premises, and to cause the adjoining land of the plain- 
tiff, not covered with buildings, 1o sink: also. The 
defendants began to work their mines after the new 
house and buildings of the plaintiff had been finished. 
They sunk their shaft or pit about one hundred yards 
from the plaintiff’s premises on the south side thereof, 
and worked the coal northward towards those premises. 

“ The jury also found that, in order to have prevented 
any injury from the defendants’ works to the plaintiff’s 
premises, a rib of coal ought to have been left between 
those parts of the substrata over which the plaintiff’s 
buildings and premises, were situated and the works of 
the defendants, at least twenty yards in thickness ; that 
the defendants worked their mines, leaving a rib of coal 
in these places of less than ten yards in thickness, and 
that they were aware that the coal had been worked out 
some years before on the north or plaintiff’s side of their 
boundary, where the boundary joined the plaintiff’s 
[ 223 ] premises ; that in so doing the defendants were guilty 
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of negligence in not leaving a rib of sufficient thickness, Par ^^ 0 Ym 

if the plaintiff was entitled to support from the defend — 

ant’s land and substrata. The court arc to be at liberty 
to draw any reasonable conclusion which the jury might 
have drawn. 

“ The question for the opinion of the court is, whether, 
under the above circumstances, the plaintiff is entitled 
to recover ; and, if he is, then whether he is entitled to 
damages for the old houses and land alone, or for the 
more recent erections also?” The case having been 
argued, the court took time to consider : the judgment 
of tlic court was delivered by Alder son , 11. — 

ff The two questions in this case arc of considerable 
importance. The facts may be shortly tlius stated : 

The plaintiff was possessed of two houses, one an 
ancient one, and the other built long within twenty 
years, before the subject of the present action occurred. 

These houses were, built on the plaintiff’s land, and 
considerably within his boundary; and the modern 
house is stated to have been built oil land which had 
been previously excavated lor the purpose of getting 
coal. No such statement appears in the case as to the 
ancient house, and the court cannot therefore intend 
that that house was built originally on excavated land, 
or that the land has been excavated more than twenty 
years ago. 

cs Under these circumstances, the question is precisely 
similar as to both houses, and is oue on which the court 
do not. entertain any doubt. 

“ Rights of tills sort , if they can be established at all, 
must, we think, have their origin in grant. If a man 
builds his house at the extremity of his land, he does 
not thereby acquire any right of easement, for support [ 224 ] 
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or otherwise, over the land of fiis neighbour. He lias 
no right to load his own soil so as to make it require 
the support of that of his neighbour, unless he has some 
grant to that effect. Wyatt v. Harrison (f) is precisely 
in point as to this part of the case, and we entirely agree 
with the opinion there pronounced. 

“ In this case, if the land on which the plaintiff’s 
house w r as built had not been previously excavated, the 
defendants might, without injury to the plaintiff, have 
worked their coal to the extremity of their own land, 
without even leaving a rib of ten yards, as they have 
done. And if the plaintiff had not built his house on 
excavated ground, the mere sinking of the ground itself 
would have been without injury. lie has, therefore, by 
building on ground insufficiently supported, caused the 
injury to himself, without any fault on the part of the 
defendants; unless at the time, by some grant, he was 
entitled to additional support from the land of the de- 
fendants. There arc no circumstances in the case from 
which we can infer any such grant as to the new house, 
because it has not existed twenty years; nor as to the 
old house, because, though erected more than twenty 
years, it does not appear that the coal under it may not 
have been excavated within twenty years; and no grant 
can at all events be inferred, nor could the right to any 
easement become absolute, even under Lord Tenterden's 
Act, until after the lapse of at least tw r cnty years from 
the time when the house first stood on excavated 
ground, and was supported in part by the defendant’s 
land (y). 

(/) 3B. & A(l. 871. right of support for houses, as cx- 

[(y) The act docs not apply to plained in Bonami y. Backhouse 
negative casements at all, and the and Backhouse y. Bonom L, supra, 
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“ If the law stood as it did before Lord Tenlerden's Partridge r. 

SScott. 

Act (2 & 3 Will. 4, c. 71, s. 2), we should say that such — 
a grant ought not to be inferred from any lapse of time [ 225 ] 
short of twenty years after the defendants might have 
been or were fully aware of the facts. And even since 
that act, the lapse of time, under these peculiar circum- 
stances, would probably make no difference. For the 
proper construction of that act requires that the ease- 
ment should have been enjoyed for twenty years under 
a claim of right. Here neither party was acquainted 
with the fact that the easement was actually used at 
all ; for neither party knew of the excavation below the 
house. Wo should probably, therefore, have been of 
opinion that there was no user of the casement under 
a claim of right; and that Lord T enter den s Act, 
therefore, would not apply to a case like this. How- 
ever, the facts of this special case do not raise that 
point. 

“Wo think, upon the whole, that the defendants arc 
entitled to our judgment.” 

[In Hide v . Thor nlw rough (A), Parke , B., said, “ If 
there was twenty years’ enjoyment by the plaintiff of 
the support of the house from the defendant’s land, and 
it was known that the defendant’s land supported the 
plaintiff’s house, that is sufficient to give him a right of 
support.” And in Gagford v. Nicholls (/), Parke , B., 
said, “ this is not a case in which the plaintiff has the 
right of the support of the defendant’s soil, either by 

p. 359, note (<7), is certainly a ne- was tried the true nature of the 
gative easement. Such rights are casement of support had not been 
said to come within Lord , Ten- settled.] 
terden’s Act in 1 Tide r. Thorn - [(A) 2 C. & K. 250. 

horoughgiutTb, but when that case (i) 9 Excb. 70S. 
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virtue of a twenty years 9 occupation or by reason of a 
presumed grant or presumed reservation , where both 
houses were originally in the possession of the same 
owner, for unless a right by some such means is estab 
lished the owner of the soil has no right of action 
against his neighbour for the proper exercise of his own 
right. In Rowbotham v. Wilson (A), Bramwell , B., 
said , 66 after a house has stood in such a position twenty 
years, it acquires a right to support from tlic adjoining 
land. 

All these dicta have reference to the support of the 
adjacent soil ; and in the cases of Humphries v. Brogden 
and Bonomi v. Backhouse , already cited, will be found 
dicta to the same effect. In the case of Solomon v. 
Vintners ’ Company (I), doubts are expressed by the 
court upon this subject ; but it is to be observed that 
that case was one of a claim for support of one building 
by another in a state of things caused by an accidental 
subsidence of the houses, and not the ordinary, case of 
a house built originally upon the edge of land and ob- 
viously so as to be affected by the removal of the ad- 
joining land; the authorities referred to by the court 
with doubt have reference to such cases as this, and 
not to such a one as that before the court; see the 
observations of the Vice-Chancellor Wood y in the case 
of Hunt v. Peakc y as to this point ( m ). 

[(A) 8 El. & HI. 140. judgments in Buy dale v. liobert- 

(0 4 II. & N. 598. son, 3 K, Sc J. G95; Caledonian 

(m) 29 L.J., Ch. 78.“#; 1 Johns. Hallway Company j. Sprat, 2 
705. If buildings or other struc- M‘Q. Sc. Ap. 440; Richards v. 

tures be already erected upon the Hose , ante, p. 117; and if the 

land at the time of the severance, surface were convoyed for the cx- 
the right of support for them press purpose of erecting buiJd- 
would exist by implied grant; see ings or any other structure, the 
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It was laid down in the judgment of the Court of 
Exchequer Chamber, in Bonomi v. Backhouse (n) 
(ante, p. 359), that the right of support for buildings 
when acquired is precisely similar in its character to 
the natural right of support for the soil, already ex- 
plained ante, p. 359. This right of support is there- 
fore a negative casement, and does not come within 
Lord Tenter den's Act, but can only be acquired by the 
common law modes of acquiring such rights (o).]* 


right of support would ulso exist. 
See judgments in Caledonian, 
Hailway Company v. Sprat, 2 
M‘Q. Sc. Ap. 440; North Eastern 
Jtaihray Company y. Elliott , 20 
L. J., Ch. 808; 1 J. 8c II. 145; 
on uppcul, 00 L. J., Ch. 100; 2 
Do G., F. & J. 423; 10 II. of L. 
333. The judgment of the Vice- 
Chancellor W ood in the lusl-inen- 
tioned case contains an exposition 
of the whole law on this subject, 
mid, as he points out, the right 
acquired in this maimer would 


not include a right to the conti- 
nuance of a state of things, though 
of long standing, clearly of a tem- 
porary ami accidental character, 
as, ex. gr., the additional sup- 
port to the surface caused by the 
filling of a mine with water by 
drowning. 

U) K. B. 8c E. 655. 

(«) That a right by prescrip- 
tion may he. claimed in respect of 
a house, appears from the case of 
estovers; see 4 JLtop. S7 a, 87 b.] 


* If land is granted for Iho purpose of building a house, there is an Caledonian 
implied warrant \ of support subjacent and adjacent from the land of Hallway Corn- 
the grantor ay it the bouse had already existed. The extent of the V an V Sprat, 
land of the grantor requited for the support depends on the nature of 
the land, if in a quarry of hard stone or marble, it may be that no 
adjacent support is necessary. If, on the other hand, it traverses a bed 
of sand or a marsh, or a loose gravelly soil, it may be that a consider- 
able bicadth of support is necessary to prevent the land from falling 
away upon the soil of that which is retained. The same rule applies 
where the land is convoyed compulsorily under the authority of an act 
of parliament for a public work, as a railway or cnnAl, unless qualified 
by the act. (The Caledonian llaiLway Company v. Sprat, 2 Macq. 

4 1!> ; Caledonian Hail way Company v. Ihlhavcn , 3 Macq. 56.) In 
these cases it was held that the acts of parliament, under the authority 
of which the lands wero taken, did not qualify the right of support 
In many railway and canal acts, the legislature has provided that 
tire land may be purchased without the minerals ; and if the owners 
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It may be suggested that there are eases in which, 
though the house be modern, damages may be recovered 

give notice of their desire to work them, the company may, if they think 
fit, make compensation for them. ( J Villes, J., Great Western Railway 
Company \. Fletcher ; 5 II. & N. TOO.) Ill CU5C3 Within tflC piUYiCW 
of these acts the right of support is qualified ; and if the company will 
not, upon notice, purchase the minerals, the owner inay, acting within 
the powers of the act, work them, though in doing so he injures the 
company's works. 

In North Eastern. Railway Company v. Eliot (I J. & If. 115; 
2 Do G., F. & J. 423 ; 7? I lot v. North Eastern Railway Company , 
10 II. .Lds. 333), the act provided that the minerals under the railway 
might he worked so that no damage or obstruction should he done to 
the railway, and if any was done it should be repaired at the expense 
of the owner of the minerals; and that, whenever in working the 
minerals the owner should approach within twenty yards of any 
masonry or building of Ihc company, and the company did not, on 
notice, purchase the minerals, he might work them in the usual way, 
hut that no avoidable damage should be done to the buildings. The 
milling operations of Mr. Eliot beyond the prescribed distance of 
twenty yards being likely to injure the foundations of the company’s 
works, an injunction was granted, If ood } V.-C., holding that the com- 
pany had no power to purchase the minerals beyond twenty yards, and 
must he taken to have purchased the light to their support. It was 
upheld, first by Tinrd Campbell , C\, and afterwards by the House of 
Lords, for various reasons tedious to enumerate and difficult to explain, 
on the construction of the act of parliament and the special circum- 
stances of the ease. 

In Wyrlcy Ca?ial Company v. Bradley (7 East, 308), an action for 
injuring n canal by mining operations, the act provided that the com- 
pany should not be entitled to the coal mines, hut that the owners 
should give notice of their intention to work the mines within ten 
yards of the canal, when the company might compensate them. The 
court held, that if the company declined to purchase the owners were 
left to their common law lights as if no canal had been made ; that it 
was not like the case where damages were recovered against the late 
Earl of Lonsdale for undermining a person’s house, for there the party 
claimed under a grant from the owner of the land, and the injury done 
was in derogation of the landowner’s own grant. 

Dudley Navigation Company y. Grazchrook (1 B. & Ad. 59) was 
a similar action. The act provided that mines should not be worked 
within twelve yards of the canal without giving the company notice, 
when they had power to prohibit the working, uml, if they did so, 
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for an injury done to it by digging too near tlie common 
boundary. If the owner establishes his right to support modern, 
for his soil, and the jury should be of opinion that the 
land would have fallen in, in consequence of the digging, 


became liable to pay for the mines ; and it was further provided that 
in working the mines no injury should he done to the navigation. The 
court held that if the mine owner gave notice of his intention to work, 
and the company did not hind themselves to purehnse, he was at liberty 
to work the mines in the ordinary and usual mode, without doing any 
unnecessary injury to the company, and in such case was not responsible 
for damage done to them. 

This decision was followed in Stourbridge Navigation v. Earl of 
Dudley, 3 E. & E. 100, and Birmingham Canal (\ tmipany ^v. Earl of 
Dudley , 7 II. &N. Ofi!), and Birmingham Canal Company v. Swindell , 
there cited, 7 H. & N. 080, n. The first being an action for an injury 
to the canal, the second a proceeding for compensation, and the third - 
a bill for an injunction, which was dismissed. 

The Railways Clauses Consolidation Act (8 Viet. c. 20, ss. 77 — 85) 
contains similar prov isions with respect to mines under railways. Under 
these it has been held, that if the company prevent the owner from 
working the mines, they are. liable to pay him compensation for the loss 
of his coal. (Fletcher v. (treat Western Jin i l way Company, 4 II. & 
N. 242; Carat Western Fail way Company v. Fletcher, » II. & N. 
(iS'J; (treat Western. Railway tampan y v. llennett, L. K., 2 II. Lds. 
27.) A bill for an injunction to restrain the owner from working bis 
mines has been dismissed. (London and North Western Hallway 
Company v. Arkroyd, S Jnr., N. IS. Dll; 31 L. J., Cli. 5SS.) 

In Midland J tail way Company v. Clieeklty (L. It., 4 liq. 19), a 
suit to restvi.m the working a stone <|uarry adjoining a canal to the 
injury of ils foundation. Lord Bomilly, M. Ik, held that the company 
could stop any dangerous working though beyond the prescribed dis- 
tance, mul that whenever they stopped it they were hound to make com- 
pensation. 

When a work is authorized for the public benefit, the law docs not 
imply a right of support from the adjacent lands. Thus, where the 
Commissioners of Sewers were authorized to make si sewer into, through 
and under any lund, making compensation to the owner, and also 
authorized to take any land or easement they might require, it was 
held that they had no right of support from the land adjacent to the 
sewer, in which they had not purchased an casomcnt, though necessary 
for its support. (Metropolitan Board of Works v. Metropolitan Rail- 
way Company , L. K., 3 C. 1\ Cl 2; 4 C. P. 192.) 


Railway 
Clauses Act. 


Midland Rail- 
way v. Check- 
ley . 


Metropolitan 
Board v. Me- 
tropolitan 
Railway . 
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Borne cases in even had no additional weight been imposed by build- 
'may hfreco^ 3 ing, the value of the house falling with the land might, 
Te ho n »°" gh seems i he recovered as damage resulting from the 
modem. principal injury (p). 


Buildings must 
be kept in re- 
pair. 


[ 226 ] 


Assuming, however, that a right to the support of the 
adjacent land lias been obtained by the enjoyment of an 
ancient house, it appears that a condition is imposed 
upon the party entitled to such support, that he shall 
do nothing within the period requisite for conferring an 
easement which shall have the effect of increasing the 


burthen imposed upon his neighbour. Hence, if an 
excavation be made near an ancient house, which falls 
immediately afterwards, “if the building fall in conse- 
quence of its infirm condition, that would not be a 
damage by the act of the [defendant (</)] excavator:'* 
but, even supposing the building to be so far out of 
repair, that, “in the ordinary progress of decay, it 
would have fallen in a short time,*’ it appears from the 
decision in Dodd v. Holme , “ that the neighbour had no 
right to accelerate its fall, by removing its support.*’* 


( p ) Sec Wyatt v. Harrison , 3 
B. & Ad. 871. [This has been 
decided accordingly in Stroyan v. 
Knowles and Ilamer v. Knowles , 
6 II. & N. 451; and the same 


principle is recognized by Wood, 
V.-C., in Hunt v. PrakCy 20 L. J., 
Ch. 785.] 

(</) Per Taunton , .T., in Dodd 
v. Holme , l A. & 10. 50G. 


• In an action by a canal company against the owner of adjoining 
lands for digging clay pits in his land and thereby causing the canal 
banks to give way, the court held that the company were bound to make 
and keep in sufficient repair good and proper banks adequate to keep 
the water in its channel, not only while the adjoining land remained 
in the state it was when the ctuial was made, but when it should be 
applied to those purposes for which it might have been applied by the 
proprietors before the canal was made. ( Staffordshire Canal Com - 
pany v. Hallen , 6 B. & C. 317.) 
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It is obvious, that if a party claiming such an case- ButldiBgftanttt 
ment has, during the period of the acquisition of it, * b ropwr.* 11 
done or omitted to do any thing to his own house by j^ or 5ghtto 
which ifs coherence and capacity to stand unsupported 
is diminished, or if, by excavating his own soil or other 
means, lie has weakened the support before then afforded 
by his own soil — so that, to enable it to stand, an addi- 
tional amount of support is required from the neigh- 
bouring land — he has thereby imposed an increased 
burthen upon it, which there lias been no ancient user 
to oblige the neighbour to submit to; and hence it 
seems to follow, that if the damage sustained would not 
have accrued, but for the modern alteration or neglect 
of the party claiming the casement, he has no right of 
action, though his house might have stood had there 
been no excavation — as such continuing to stand could [ 227 ] 

only have been caused by receiving a degree of support 
from the adjoining soil, which the owner of it was under 
no obligation to supply. In the case of Dodd v. Holme, 
this point does not appear to have been distinctly con- 
sidered.* 

The same reasoning would seem to apply to the case Buildings mart 
of a house originally built in a weak and insufficient constructed, 
manner, in consequence of which it required a greater 
degree of support than would be requisite for a well- 
built house. 

Unless there was some external indication of the 
weakness of the building, the neighbour would be alto- 
gether in ignorance, that a greater degree of lateral 
pressure was exerted than would have been the case. 


Murchic v. Blach t 19 C. B., N. S. 190. 
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, Buildings most had the house possessed the ordinary decree of co- 
be properly 

coiiBtnicted. hercnce ot one well built. 

^ further objection to the acquisition of an easement 
of this class by prescription, is the difficulty on the part 
of the servient owner to offer any effectual resistance, 
a ground on which considerable stress was laid in the 
case of Arkwright v. Gell(r), 

The servient might certainly in all cases withdraw 

the support, but he is not obliged, in order to resist the 
claim, to do that which might probably be more in- 
jurious to his tenement than the casement itself would 
have been, [and which, if lie (lid, he could only do at 
the risk of being held liable by reason that the ground 
would have sunk in consequence of his operations, even 
if there had been no buildings; Hamer v. Knowles , ante, 
p. 371.] 

In such a state of facts, there is nothing to imply his 
assent to the enjoyment o f the casement by the dominant 
owner ( s ). 

§ 3. — Support to Buildings by Buildings . 

[ 228 ] A question of equal practical importance, but pre- 

senting greater difficulties, and not elucidated by any 
direct authority, arises where the owner of an ancient 
house claims a right to have it lean against and be sup- 
ported by the house of his neighbour. 

Clam. The obstacle to the acquisition of this casement by 

user, arises from the natural secrecy of the mode of its 
enjoyment, and the consequent difficulty of showing 

(r) 5 M. & W. 203. qui contradicit, sed cum, qui non 

(js) Invitum autein in mervitu- consentit. — L. 6, ff. de serv. praed. 

tibus, accipcre debemus, non cum urb. 
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that it has been had with the knowledge of the owner Clam, 
of the servient tenement. * 

In order to give rise to any question of the existence 
of this easement, a man must have built to the ex- 
tremity of his own soil; and supposing him to have 
built perpendicularly, as he may reasonably be expected 
to have done, whatever additional pressure may thereby 
be exerted on the soil, there would be none upon the 
adjoining house. 

Supposing, however, that some deviation from the 
perpendicular should originally have existed, or have 
been caused subsequently by the imperfect state of the 
building, but to so small an extent, or in such a position, 
as not to be apparent to the owner of the adjoining 
house, the ignorance of the neighbour would exclude 
the presumption of that “ negligence and patience,” 
from which alone his consent to the imposition of the 
casement could be inferred. 

If, on the other band, the manucr of imposing the 
pressure be of such a manifest and visible nature, as to 
afford the requisite indication to the adjoining owner, 
it would appear, that an easement of this kind may be 
acquired in the same manner as any other easements; 
as, for instance, where a beam is inserted in the wall [ 229 ] 

of the neighbour’s house ; although a further objection 
w ould arise from the difficulty on the part of the servient 
owner in resisting the right thus sought to bo acquired. 

From the expression in the judgment in Peyton v. 

The Mayor of London (£), “it did not appear whether 
the two houses had been erected at the same time, and 
whether the freehold in both had originally belonged to 

(0 9 B. & C. 736. 

G. C C 
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Clam. 


Peyton v. 
Jfttt/or of 
London . 


[ 230 ] 


the same person;” Lord Tenterden seems to have in- 
clined to the opinion, that, had such a union existed, 
an casement of support would have arisen upon their 
severance. 

Such an acquisition of an easement has obviously no 
connection with the title by prescription, but rather 
results from the doctrine of the disposition of the owner 
of two tenements (z*). 

It might also be urged, that such a right to support 
would be an casement of necessity, as, without it, the 
house granted or retained could not exist (x). 

The right of support in cases of this nature was dis- 
tinctly recognized in the Civil Law (y). 

The more ancient authorities appear to be altogether 
silent upon the point, whether such an casement can be 
acquired by prescription ; and in the only modern case 
which bears directly upon the subject, the declaration 
was unfortunately so ill drawn, that the court were not 
called upon to decide the question of right; and, in- 
deed, in argument, hardly any attempt appears from 
the report to have been made to maintain the right 
to support upon the general principles of the law of 
easements. The facts of this case, the points made in 


[(w) See judgment in Dog dale 
v. Buber (son , 3 K. & J. G9o. 

( x ) Sec Ilichards v. Rose , ante, 
I>. 117, acc.]* 

(y) Rinas quia £E(lcs babebaf. 
nna eontignntionc tectns ; utrasque 
diversis legavit : dixi, quia magis 
placet tignum posse dnorum esse, 


ita ut certai partes cuj usque sint 
conti gnat iouis, cx. rogione cuj us- 
que doiuiui fore tigna ; ncc ullam 
invicem babituros actionem, ‘jus 
non esse iimnissum habere.* Nec 
interest, pure utrisque, an sub con- 
ditione altcri aedes legatai sint. — 
L. 30, ft. do serv. pried, urb. 


* Also Suffield v. Brown , 4 Do G., J. & S. 185; 10 Jur., N. S. 114; 
33 L. J., Ch. 240, ante, p. 105. 
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argument* and the reasons which influenced the court, 
sufficiently appear in the judgment delivered by Lord 
Tenter den. 

“ This was a special action upon the case brought by 
the plaintiffs* as the reversioners of a house in Cheap- 
side, in the occupation of their tenant under a lease, 
against the defendants as owners of the adjoining house, 
for injury sustained in consequence of pulling down the 
defendants’ house. The first count of the declaration, 
after alleging the plaintiffs’ interest in a house, which 
in part adjoined a house of the defendants, charged 
that the defendants unskilfully, wrongfully, and impro- 
perly altered, pulled down, and removed their house 
adjoining to the plaintiffs’ house, without shoring up, 
propping, or duly securing the plaintiffs’ house, in 
order to prevent the same from being injured by the 
altering, pulling down, and removing of the defendants’ 
house; so that for want of such shoring up, propping, 
or otherwise duly securing the plaintiffs’ house, that 
house was greatly injured, weakened, and in part fell 
down. The second count, alleging that the houses 
adjoined and were connected by a party-wall, charged 
that the defendants so negligently, unskilfully* wrong- 
fully, and improperly conducted themselves in and 
about the altering* taking away, pulling down, and 
removing the defendants’ house, that the plaintiffs’ 
house was, by such negligent, unskilful and improper 
conduct, greatly weakened, ruined and dilapidated, and 
in part fell down. 

“ The declaration in this case does not allege, as a 
fact, that the plaintiffs were eutitled to have their house 
supported by the defendants’ house, nor docs it in our 
opinion contain any allegation from which a title to such 

C 0 2 
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Peyton v. 
Mayor of 
London . 

f~231 


[ 232 


support can be inferred as a matter of law. The com- 
plaint also in both counts relates to the fact of taking 
j down the defendants’ house, and the manner in which 
that was done. The first count is evidently framed upon 
a supposition that it was the duty of the defendants to 
use the necessary means to sustain the plaintiffs’ house 
when they took dow T n their own; the second count is 
more general, but it does not charge the want of notice 
of taking down the defendants’ house, in order that the 
plaintiffs might themselves use the necessary means to 
sustain their own property, as the injury complained of: 
and, therefore, in our opinion, the action cannot be 
maintained upon the want of such a notice, supposing 
that, as a matter of law, the defendants were bound to 
give notice beforehand; upon which point of law w r e 
are not, in this case, called upon to give any opinion. 

“I have been thus particular in noticing the declara- 
tion, because it furnishes an answer to much of the 
learned arguments that were advanced on the behalf of 
the plaintiffs in support of the rule for a now trial. 

“ At the trial of the cause before me at Guildhall, it 
appeared, upon the plaintiffs’ evidence, that the two 
houses were very old and decayed, the party-wall be- 
tween them weak and defective; that for some time 
pieces of timber, called struts, have been carried across 
Iloney Lane, on the east side whereof the defendants’ 
house Avas situate, to the opposite house on the west 
side of that lane; that the plaintiffs’ house adjoined the 
defendants’ eastward ; that these struts, by preventing 
the defendants’ house from falling westward, had the 
effect also of preventing the plaintiffs’ house from falling 
] that way; that when the defendants’ house was taken 
down, these struts were necessarily removed, and no 
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other and longer struts substituted extending from the 
plaintiffs’ house to the house on the opposite side of 
Honey Lane, nor any upright shores placed within the 
plaintiffs’ house to sustain the floors and roof without 
the aid of the party-wall ; and if either of these mea- 
sures had been adopted, the plaintiffs’ house might have 
stood: but that, neither of them being adopted, it soon 
became separated from the house adjoining to it on the 
east, and either partly fell or was necessarily taken 
down, and rebuilt, being injured, dangerous, and unin- 
habitable. It did not appear whether the two houses 
had been erected at the same time, or at different times; 
from tlicir construction, it seems likely that they were 
built at or about the same time. The freehold was then 
in different hands; and as the governors of the hospital 
arc not likely to have bought or sold in modern times, 
it is probable that the freehold was also in different 
hands when the houses were built. These, however, 
arc but conjectures; if the proof of the facts, either 
way, would have aided the plaintiffs 1 case, it was their 
duty to give the proof. 

“It did not appear that the defendants gave any 
previous noiice of the intention of pulling down their 
house, or of the time of doing so; but the defective 
state of both houses was known to the parties. There 
had been previous discussion between them, especially 
with regard to the party-wall, and a notice of rebuilding 
the party-wall under the act of parliament had been 
given, but the defendants’ house was pulled down before 
the expiration of the time mentioned in that notice. 
The operation of taking down the defendants’ house 
was carried on by day, and the operation must have 


Peyton ▼. 
Mayor of 
London . 
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been seen and known by the tenant and occupier of the 
plaintiffs’ house. 

~ “Upon these facts appearing at the trial, I was of 
opinion, at the close of the plaintiffs’ evidence, that it 
was their duty to support their own house by shores 
within; and upon that ground I directed a nonsuit. 

“A rule to show cause for setting aside the nonsuit 
was granted in the ensuing term ; cause was shown, and 
the matter very well argued on both sides during the 
present term. We have considered of it; and adverting 
to the facts proved, and to the want of evidence from 
which a grant to the plaintiffs of a right to the support 
of the adjoining house might be inferred, and to the 
form of the declaration, we think the nonsuit was right, 
and the rule, therefore, must be discharged” (z). 

Brown v. Windsor (a) was an action on the case for 
negligently and carelessly excavating on the defendant’s 
own land, and thereby withdraw mg tlie support from 
the plaintiff’s house, which the declaration alleged it 
was entitled to. It appeared that, for about twenty-six 
years, the plaintiff had rested his house upon a pine end 
wall belonging to the defendant; this had been origi- 
nally done by permission of the owner of the wall; the 
defendant, by excavating near his pine cud Avail, caused 
] it to sink, and thereby injured th^ plaintiff's house, 
which rested against it. The jury found that this exca- 
vation was made in a careless and unskilful manner; a 

O) Pry ton v. Mayor of Lon - CO, in which it was decided that 

don f 9 B, & C. 734 ; see also a person entitled to mines was 

Walters and Others v. Pfeil , bound in working them to leave 
1 Moo. & Mai. 3G2; Massey v. a sufficient support to the surface. 

Goyder , 4 Car. & P. ICl. See See ante, p. 364. 

Harris v. It y ding, 5 M. & W. (n) 1 Cr. & J. 20. 
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motion was afterwards made to set aside the verdict; 
but, after argument, the Court of Exchequer (b) held - 
that the action could be supported. 

This ease cannot be cited as a direct authority upon 
the point in question, as the court there clearly assumed, 
that the plaintiff was entitled to the support he claimed : 
thus, Cf arrow 9 B., said, “ When such an easement is 
given, the owner of the premises can only use his rights 
subject to such easement; and 1 am of opinion that the 
allegation as to the easement was established in evi- 
dence.” “If a party,” said Vaughan , B., “ grant an 
easement, like the present, and then act so that it can- 
not be enjoyed, an action lies.” 

[In the ease of Solomon v. Vintners ’ Company (c), the 
Court of Exchequer seems to have been of opinion that 
if a house gets out of the perpendicular and leans on the 
adjoining house for twenty years, no right of support 
would he acquired under such circumstances ; but that 
if the faeN of the case had raised the point they might 
have decided that it would, in deference to Stansdl 
v. Jo Hard, Hide \ . Thornboronyh , and the dicta in 
Humphries v. JJrogdrn. It may be observed that these 
decisions and dicta, referred to by the Court of Ex- 
chequer, appear to refer not to a state of things arising 
from accidental circumstances and from which no grant 
can properly be implied, as in the. case of the support 
afforded by the drowning of a minc(<Z), and that any 
claim of a right of support arising from an accidental 
sinking of the house might therefore be disposed of 
without at all interfering with the authority of the 

(h) Gnrrow , B., Vaughan, B., (rf) Referred to ante, p. 311, 
and Holland, B. and p. 379. 

[(«) 4 U. Sc N. 585. 


Ur own v. 
Windsor, 
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Brown v. 
Windsor. 


Tigni immit- 
tendi. 


decisions doubted by the Court of Exchequer, or the 
numerous dicta already referred to in accordance with 
those decisions (e).] 

By the Civil Law, two servitudes were recognized, 
the “servitus tigni immittendi,” and the cf servitus onera 


[(0) It will be observed that in 
such cases as that put in the judg- 
ment in Solomon v. Vintners * 
Company , where the tenement 
actually leans over the boundary 
of the adjacent property and rests 
upon the neighbouring tenement, 
the easement claimed is a negative 
not a positive easement, and thut 
tho court was of opinion that no 
right could be acquired to such an 
casement under Lord Tenter den’s 
Act. No valid distinction exists 
between tho case where a house 
actually leans out of the perpen- 
dicular upon the adjacent house, 
and where it is constructed upon 
a piece of land, so that the re- 
moval of the subjacent land must 
cause its fall; but the principle of 
the judgments of the Exchequer 
Chamber and the House of Lords 
in Bonomi v. Backhouse and 
Backhouse v. Bonomi , ubi supra, 
conclusively establishes that tho 
easement in the latter case, when 
acquired, is merely a negative 
easement, and similar in its cha- 
racter to the natural right of sup- 
port for the soil unencumbered 
by buildings. 

It appears from the arguments 
in some cases to have been sup- 
posed, if the right of support for 
the soil, or the acquired right of 
support for buildings thereupon, 
had been held to be a positive 


easement giving the owner of the 
soil a right of action when so 
much of the adjacent soil had 
been removed that it could be 
found as a matter of fact that 
insufficient support had been left, 
though no damage had yet ac- 
tually occurred, that as the Statute 
of imitations must begin to run 
in respect of that cause of action 
from the time when such a state 
of things arose, no right of action 
would exist for a subsidence oc- 
curring more than six years after 
the removal of the soil which ul- 
timately caused it. It is hardly 
necessary to point out that this is 
not a well founded notion, for in 
the supposed case the easement of 
the right of support would be an 
incorporeal hereditament in fee 
continuing to exist, and binding 
the successive owners of the ser- 
vient tenement, and it never has 
been suggested that there is no 
remedy for the present infringe- 
ment of an existing easement, 
merely because ' the owner of it 
has abstained for six years from 
bringing an action for a former 
infringement of it. On the other 
hand, questions of great difficulty 
will arise in the present state of 
the law in actions for subsidence 
caused by the acts of persons who 
have long ceased to be connected 
with the land.] 
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vicini sustinendi,” both belonging to this latter class of 
support of one house from the adjoining house (/) ; the 
former imposed the liability of support alone, while the 
latter also imposed the anomalous obligation of repair on 
the servient tenement ; but, even this, the most oppres- 
sive servitude known to the law, allowed the servient 
owner to pull down his house for the purpose of repair, 
without propping up the dominant tenement, no matter 
what danger he thereby exposed it to (g). 


In Ihc cases as to &e right of support to land and [ 235 ] 

houses from the soil and buildings adjoining, much 111 

stress lias been laid upon the negligence imputed to the 
party charged, and some misapprehension appears to 
have prevailed, at least in argument, with reference to 
this point. This has probably arisen from the want of 
precision in the use of the term negligence, which per 
se is insufficient to express the distinction between neg- 
ligence in law (A) and negligence in fact. 


(/ ) Item nrbanorurn pravl iorum 
servitutes sunt, ut >icinns om*ro 
vicini sustineiit; ut in parietem 
ejns liceat vieino tiguum immit- 
terc.— I. IT. dc serv. s. J. Vide 
post, Incidents* of Easements. 

(//) Tost. 

[(//) In the old digests, under 
the head of actions on the case 
for negligence, are ranged in- 
stances of neglect or breach of 
duty, in which the proper question 
for the jury would be simply whe- 
ther the defendant had dono or 
omitted to do some art, or some 
result was the consequence of his 


act, and not whether he had been 
guilfy of negligence. In such 
cases it, was the practice, in con- 
formity with the precedents (see 
however, Smith v. Martin , 2 Wins. 
Saund. 400), to allege negligence 
in the declaration, partly perhaps 
to show that the count was in case 
not trespass, partly because of the 
unsettled state at the time of the 
law upon the subject. But it is 
now clear that the allegation of 
negligence is unnecessary in such 
cases. Thus in Jiibby y. Carter f 
4 II. & N. 153, a count for taking 
away support wob held good on 
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Negligence in 
law always 
actionable. 


Not clear whe- 
ther negligence 
in fact may not 
be so. 


6 Edw. 4. 


[ 236 ] 


Negligence in law is always actionable, but great 
uncertainty appears to exist as to the cases in which 
negligence in fact will afford foundation for a right of 
action. If a man has a right of easement in a support, 
and his neighbour invades it, lie is liable to an action 
— no matter how carefully he may have done the act 
complained of; but it is by no means equally clear 
where a party is not bound by any easement, that he 
may not be liable for the damage resulting from his 
negligence in fact. 

The first branch of this proposition appears suffi- 
ciently obvious. It lias been jrc.eogni zed as, law in 
many ancient decisions — that an action lies for any act 
done by a man in using his own property, whereby the 
rights of another are injured, unless such act be alto- 
gether inevitable and beyond his control. 


There is a very earlv ease in which this point was 
expressly decided (/). A man brought ail action of 
trespass for breaking and entering his close, and tread- 
ing down his grass. The defendant pleaded not guilt, v, 
and also justified tlu; trespass, because, he had a hedge 
of thorns growing on a close adjoining the close of the 
plaintiff, and at the time of the supposed trespass he 


demurrer, though negligence was 
not alleged; ami in Humphries v. 
Jtrogden , 12 (J. B. 7M, (he count 
alleged negligence, and, though 
negligence was not proved, the 
plaintiff was held to be entitled 
to recover on it. “ I C tlic plaintiff 
was entitled to the support of the 
defendant’s land, and w as deprived 
of it, the absence of negligence is 
immaterial.” Browne v. Eobim, 


4 IT. & X l'Ki, per Marlin, B. 
Sue ncr. J lamer v. Knowles, 6 H. 
& X. 4.-4; IS. C. 30 L. J., Exrb. 
102 ; Hunt v. Pea he, 20 L. J., 
Chan. 787, per Wood, V 
(<') G Edw. 4, 7, pi. 1 S ; [cited in 
Scott v. Shepherd , 2 W. Blarkst. 
81)5; 1 Smith, L. C. 5th ed. 401; 
Us effect stated in Smith v. Ken- 
rich, 7 C. B. 5G3.] 
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cut the said thorns, and they ipso invito fell upon the 
land of the plaintiff, and that defendant came freshly 
upon the said land and took them away. To this plea 
the plaintiff demurred, “ and it was well argued and 
adjourned.” 

It was argued on behalf of the defendant, “ That if 
a man does a lawful act, and by reason thereof damage 
accrues to another contrary to liis intention (encount son 
volicnte), he shall not be punished; as if I drive my 
beasts along the highway, and you have an acre of land 
adjoining thereto, and my beasts enter upon your land 
and eat the herbage ^hereof, and I come freshly and 
chase them out of your land, you shall not have any 
action against me, because the chasing them was lawful, . 
and their entry upon your land was against my will (ft). 
So, in the present case, the cutting was lawful, and the 
falling upon the plaintiff’s land against the defendants 
will: and therefore thin re-taking was good and justifi- 
able. If 1 cut the houghs of my tree, and they fall 
upon a man and kill him, 1 shall not be attaint as of 
felony; for my cutting was lawful, and the falling upon 
t lie liniu was against my will.” 

On the other side, a distinction was taken “ between 
cases where the injury arising from an act is felony, and 
where it is only trespass, because felony is of malice 
prepense; and as it was against a man’s will, it cannot 
he done ammo frJonico ; hut if in cutting my boughs 
they fall on a man and hurt him, he shall have an action 
of trespass. So if a man shooting witli his bow at t lie 
butts, and liis bow turn aside in his hands (son arke 
sumeset cm sa mein) and kill a man ipso invito, it is not 

[(£) See next page ; per Littleton , J., and Goodiryn v. Chevcley , 
4H.&N. 631. ] 
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6 Edw. 4, 
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felony; but if his arrow hurt a man, an action will well 
lie, although his shooting was a lawful act, and the hurt 
of the other was against his will. Pigott , J. — If I have 
a mill, and the water which runs thereto passes over 
your land, and you have osiers or willows growing 
along the water side, and you cut the willows and they 
fall into the stream and stop it, so that I cannot have 
sufficient water for my mill, I shall have an action, 
notwithstanding the cutting was lawful, and they fell 
into the stream against your will. So if a man hath a 
pond in his manor, and lets off the water in order to 
catch the fish therein, and the wsjjer surrounds my land, 
I shall have an action, though the doing so by him was 
lawful.” Young , .J., was of opinion that “ no action 
lay, because the property in the thorns being still in 
tlic defendant, his entry to take them away was not 
tortious, and that the plaintiff had sustained damage 
sine injuria? Brian , .1. — “ In my opinion, when a 
man doth any act, lie is bound to do it in such a 
mauner as not to injure another man. If I build a 
house, and while the timber is being raised up a piece 
of timber falls upon my neighbour's house and breaks it 
down ( debruse sa meason ), lie shall have an action 
against me, though the raising the timber was lawful, 
and the falling and injury against my will. So too if 
a man make an assault upon me, and I cannot avoid 
him, and as he is coming to beat me, I raise my stick 
in my own defence to strike, and another man is behind 
me, and in raising my stick I strike him, he shall have 
an action against me.” Littleton , J., said, “that the 
case of the beast put by the defendant’s counsel was not 
law; but if a man’s cattle do damage by eating the 
herbage, &c., he must pay for it, or they may be dis- 
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trained damage feasant, though they coidd not be taken 
by the lord for his rent, as the owner would be entitled 
to have them back again upon tender of reasonable 
amends. If the law be as is contended in respect to 
thorns, it must be so for trees also; and a man might 
enter with his carts to take it away if it fell into liis 
neighbour’s field, notwithstanding the neighbour had 
wheat or other herbs growing there. The law is the 
same for great and small tilings; and the amends shall 
in all cases be according to the quantity of damage 
done.” Choke . — “Where the principal thing was not 
lawful, that which dqpcndeth upon it is not lawful. 
When the thorns were cut and fell on the plaintiff’s 
land, the falling ivas unlawful, and therefore defendant’s 
coming to fetch them was unlawful likewise; and as to 
his saying that they fell ipso invito , that is no plea at 
all; but lie ought to say that lie could not do otherwise, 
or that he did all that lay in his power to keep them 
out, or otherwise lie shall pay damages- Hut if the 
thorns or a large tree had fallen by the force of the 
W'ind, in this case he might have entered and taken 
them, the (idling being caused not by his act, but by 
the wind” (/). 

So, in Weaver v. Ward (w?), in an action of trespass 
and battery, the defendant pleadc3d “ That he w r as skir- 
mishing in the London trainbands in re militari, and 
accidentally, and by misfortune, and against liis will, in 
discharging of his piece, did hurt and w ound the plain- 
tiff.” Upon demurrer, judgment w^as given for the 

[(Z) Sec ill so Taylor Stendall, wall by the accidental fall on to 
7 Q. B. G34, in which the de^- it of the defendant's, and also for 
fendant was held liable both for having rebuilt the wall.] 
the destruction of liis neighbour’s (jrC) Hobart, 134. 
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6 Edw. 4. 
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plaintiff: " For though it were agreed that if men tilt 
or tourney in the presence of the king, or if two masters 
of defence, playing their prizes, kill one another, that 
this shall be no felony, or if a lunatic kill a man, or the 
like — because felony must be done animo felonico : but 
in trespass, which tends only to give damages according 
to hurt or loss, it is not so; therefore, if a lunatic hurt 
a man he shall be answerable in trespass; and therefore 
no man shall be excused of a trespass (lor this is the 
nature of an excuse, and not of a justification, prout ei 
bene lieu it ), except, it may 1) e judged utterly without his 
fault ; as if a man by force take my hand and strike 
you, or if here the defendant had said that the plaintiff 
ran across his piece when it was discharging, or had set 
forth the case with the circumstances so as it appeared 
to the court to have been inevitable, and that the de- 
fendant had committed no negligence to give occasion 
to the hurt.”* 

Thus in 1 Kollo’s Abridg. (?t), it is said, 1. “ If my 
fire by misfortune burn the goods of another man, lie 
shall have an action on the case against me.” (2 lien. 
A, 18.) 

2. " If the fire light suddenly in my house, I know- 
ing nothing of it, and burn my goods and also the house 
of my neighbour, my neighbour shall have an action on 
the case against me.” 42 Ass. 9: admitted, but it 
seems it was adjudged there that the action did not lie 
because it wa3 vi et armis . 

3. “ If my servant puts a candle or other fire in a, 
place in my house, and it falls and burns all my house 

( n ) Tit! Action sur Case, B. p. ], Yin, Abr. Actions for Fire, B. 


• Holme* v. Mather, L. 11., 10 Ex. 261. 
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and the house of my neighbour, action on the case lies 
against me by him (2 lien. 4, 18) ; and the law is the 
same if my guest should do it.” (2 lien. 4, 18) (a). 

(5. “Hut if a stranger against my will puts a fire 
in my house, no action lies against me.”* (2 lien. 4, 

18 b.) 


( 0 ) Tlic law was altered ns to 
the liability for accidental lire [by 
(J Anne, c. .*51, nml 11 Geo. 3, i\ 7 S, 
s. 8t>. These enactments do not 
extend to cases of fires occasioned 
by negligence; MW tor v. J’kij >- 
pard , 11 Q. 15. 347. See Jlleiih- 


iron v. Great Central Gag Con- 
sumers Company , Q. B. Nov. 15, 
lSiJO, 3 Law T. f N. S. 317; 2 F. 
& F. 437, where the lire spread to 
tlie pi aintifTs house from the inter- 
vening house of a third person.] 


* 7. An action upon the case does not lie against baron and feme for 
negligently keeping *heir fire in tlicir house, by which xhe house of the 
plaintiff was burnt, because the action lies upon the general custom of 
the realm against paterfamilias (the housekeeper), and not against 
a servant, or :l feme covert who is in the nature of a servant. (1 Gar. 
at Heading, between S/ulley and JJurr, 1 Knll. A hr. Action sur Case, 
foJ. 2; Vin. Abr. Action for Fire, 15.) 

The ease in Year Book, 2 Jleu. 4, 18, is Sir ]Vm. Jiemiliev v. llogcr 
Fin glam. Tlie declaration alleged that every person, by the custom of 
the realm, shall keep Jus lire vilely and soeuiely. and is hound so to keep 
it lest any damage happen to his neighbour, and that Hoger so negli- 
eontl) kept his fire, that for w ant of due keeping the said fire the goods 
and chattels of William were consumed by the fire of Hoger. An 
objection was taken to the manner in which the custom was alleged, bat 
the court held that the common law of this realm is the common custom 
of this realm. Thi ruing said, “11c shall answer for his lire that by 
accident burns the goods of others.” This docs not appear to have been 
assented to by the court. 

Markham said, “ A man is, in such cases, bound to answer for the 
act of his servant or his guest; for if mv servant or my guest puts 
a candle in a window and the candle sets lire to straw' and burns my 
house ami the house of my neighbour, I shall ho responsible to my 
neighbour,” which was agreed to by the court. 

Markham said further, “ I shall answer to my neighbour for him 
who enters my house by my leave or knowledge, but if a man out of my 
house against my will sets fire to straw in my house whereby my house 
and that of my neighbour is burned, I shall not be responsible, because 
that cannot he said to he ill on my part but against my will.” 
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[ 240 ] 


Ass. 42 Edw. 3, 
pi. 9. 


28 Hen. 6, 

P. fo. 7, pi. 7. 


So, in Turberville v. Stampe (/?), which was an 
action against tlic defendant for so negligently and 
carelessly keeping the lire in his field, that it commu- 
nicated to the plaintiff’s adjoining close of heath and 
burnt it. After verdict for the plaintiff, defendant 
moved in arrest of judgment, and it was said, “ That in 
fact in this case the defendant’s servant kindled this fire 

(p) lLd.Raym. 2G4; Com. 32; 281; Cases temp. Ilolt, 9; Carth. 

1 Salk. 13; 12 Mod. 131; Skin. 425; Comb. 459 (M. 9 W. 3). 


In Bro. Abr. Accion sur le Case, pi. 30, fol. 5, the case is thus 
abridged. It was said, that if I or my servant, or lie who conies to my 
house with my assent, puts a candle so negligently that it burns the 
houses of myself and neighbour, I shall recompense my neighbour his 
damage ; otherwise of tire by misfortune and without negligence , or of 
one who comes to my house against my will and does the mischief, to 
which the court agreed. 

In Ross v. Hill (2 C. B. 889), Tindal , C. J., said, that the common 
law duty to keep lire safely and securely only meant that it should he 
kept with a reasonable degree of care; and in Pi got v. Ji ■astern Coun- 
ties Railway Company (3 C. 13. 241), lie describes the case of Reaulien 
y. Finglam us an action for negligently keeping lire. 

The other Year Book referred in Rolle, Ass. 42 Edw. 3, pi. 9, p. 259, 
is, 14 A man sued a bill against another for burning bis house vi et 
armis . The defendant pleaded not guilty. It was found by the ver- 
dict of the inquest that tlje tire broke out suddenly in the house of the 
defendant, he knowing nothing of it, and burned his goods, and also 
the house of the plaintiff; wherefore upon this verdict it was ad- 
judged that the plaintiff should take nothing by his writ bnt should be 
amerced.” 

In another Year Book (28 lien. G, 7) is reported an actiou brought 
because the plaintiff’s house was burned by the fire of the defendant, 
by reason of the default of the defendant in not properly keeping 
his fire. 

From these authorities it would appear that the common law obli- 
gation as to fire only bound a man to take reasonable care that the fire 
lit by himself or his servant, called his fire, did not injure his neighbour. 
The Year Book, 42 Ass., does not support Rollc’s Abridgement. The 
statement that a man is responsible for his guest is only a dictum, and 
when it was attempted to turn it into a decision the attempt failed 
( Allen y. Stephenson, 1 Lnt. 90) 
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by way of husbandry, but that a wind and tempest rose 
and drove it into the plaintiff’s field;” and the court 
said (q), “ The fire in his field is his fire, as well as that 
in his house, lie made it, and must see it does no 
harm, and answer the' damage if it does. Every man 
must use his own so as not to hurt another ; but if a 
sudden storm had arisen which lie could not stop, it was 
matter of evidence, and he should have shown it.” 

So, in Corny ns* Digest (r), it is said, “ An action lies 
for misfeazancc, though the damage happen by misad- 
venture.” One of the authorities cited by Comyns is a 
case in Croke ( s ), of a man shooting with a gun at a 
bird, and thereby lighting a fire which consumed his 
neighbour’s house. 

“ If a man,” says Gibbs , C. J., in Sutton v. Clarke , 
“ for Ills own benefit makes an improvement on liis own 
land, according to his best skill and diligence, and not 
foreseeing that, it will produce any injury to his neigh- 
bour, if lie thereby unwittingly injure his neighbour, lie 
is answerable " (t). 

The case of Vaughan v. 3 fen love (m) was an action 
brought by the plaintiff for an injury to his reversion, 
occasioned by the defendant making a rick of hay on 
his own land near some collages of the plaintiff, which 
was “ liable and likely to ignite, take fire, and burst out 
into a flame, of which the defendant had notice, by 
means whereof the said rick did ignite, take fire, and 
burst into flame, and by flame issuing therefrom the 
plaintiff’s cottages were set, on fire, and thereby through 

($0 1 Salk. 13. (t) 0 Taunt. 44. Sec also Tay- 

0') Action upon the case for lor v. tftcndall, 7 Q. 13. G34. 
misfeazancc, A. 4. (if) 4 Scott. 214 ; S. C., 3 Bing-. 

(*) Cro. Eli/.. 10. N. C. 4CS. 

G. 
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Negligence in tlic carelessness, negligence* and improper conduct of 
ktw* the defendant, in so keeping and continuing the said 
^™!mU>v<\ rick h* such condition, the said cottages were burnt, 
down.” The defendant pleaded not guilty — that, “the 
said rick or stack of hay was not likely to ignite, take 
lire, and break out into flame, nor was the same, by 
reason of such liability, dangerous to the plaintiff’s 
cottages, nor had the defendant notice thereof” — and 
other pleas, which denied that the damage occurred 
through the defendant’s negligence. 

It appeared at the trial, that the rick in question had 
been made by the defendant near the boundary of his 
own premises; that the hay when put together was in 
such a state as to cause persons to warn the defendant 
that there was danger of its taking fire ; that lie made 
some attempts to prevent this by making a chimney in 
the rick; that the rick hurst in to flames from the spoil* 
taneous ignition of the materials, and the flames com- 
municated to and destroyed the plaintiff’s cottages. 

Pattesov , J.Jcft it to the jury to consider “Whether 
the fire had been occasioned by gross negligence on the 
part of the defendant;” adding, “that he was bound to 
proceed with such reasonable caution as a prudent man 
would have, exercised under such circumstances.” The 
jury having found for the plaintiff, a rule for a new trial 
was obtained, on the ground that the proper question 
to have been left to tlic jury was, whether the defendant 
had acted bona fide to the best of liis judgment, the 
[ 242 ] standard of “ ordinary prudence” being too uncertain to 

afford any criterion. 

The argument, went entirely on the question of negli- 
gence; and the decisions upon the degree of caution 
required in taking negotiable instruments were relied 
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on for the defendant (x). The court discharged the TtogUgtficeih 
rule, Tindnly C. J., said, ”1 agree that this is a case — - — ^ — i 
of the first impression; but I feel no difficulty in the * * ^fentore. 
application to it of the principle upon which the de- 
termination of it must rest. This is neither a case of 
contract nor a case of bailment, where the degree of 
care which the party is called upon to exert is measured 
by the nature and character of the bailment. But the 
case falls within the general rule of law, which requires 
that a man shall so use his own property as not to injure 
or destroy that of his neighbour, and which renders him 
liable for all the consequences resulting from the want 
of due care and caution in the mode of enjoying his 
own. Under the particular circumstances of this case, 

L feed no hesitation in holding the defendant to have 
been as much the raiser of the fire as if he had put a 
lighted match to the hayrick; for it is well known that 
hay stacked in a green or damp condition will from 
natural causes ferment and ignite. 

In Turhermllr v. Stamjw, an action was held to be 
maintainable under circumstances very similar to those 
of the present case: ‘Case on the. custom of the realm, 
quarc negligentcr custodivit ignem suuin in clauso suo, 
ita quod per flammas blada quer. in quodam clauso 
ipsius quer. combusta fucrunt. * Alio* verdict pro quer., 
it was objected, the custom extends only to fire in a 
house or curtilage (like goods of guests), which are in 
his power. Is on alloc. ; for, the fire in his field is his 
fire, as well as that in his house : he made it, and must 
see that it docs no harm, and answer the damage if it 
does. Every man must use his own so as not to hurt [ 243 ] 

[(a?) As to which seo the notes to Stiller v. Mace, 1 Smith, L. C. 5th 
ert. 465-471. J 


D D 2 
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Negligence in another. But if a sudden storm had arisen, which he 
law, cou ]d n ot stop, it was matter of evidence, and he should 
V l$enlovc have showed it. And Holt , Rokesby and Eyre, against 
the opinion of Turton , who went upon tho difference 
between fire in a house, which is in a man’s custody 
and power, and fire in a field, which is not properly so ; 
and it would discourage husbandry, it being usual for 
farmers to burn stubble, &c. But the plaintiff had 
judgment, according to the opinion of the other three.’ 

“ Put the case of a chemist, mixing substances which 
alone are perfectly innocent, but which are liable to ex- 
plode on coming into contact, and thereby occasioning 
damage to his neighbour: who could for a moment 
doubt that the injured party would have a remedy by 
action? I am clearly of opinion that tho damage in 
this case was properly ilio subject-matter of an action. 

“ But it is contended that tlic learned judge mistook 
the extent of the defendant’s liability ; and that, under 
the particular circumstances of this case, the defendant 
was not bound to adopt such measures as a man of 
ordinary prudence would have resorted to for the pur- 
pose of averting the threatened danger ; but that it w 7 as 
sufficient if he acted according to the best of his own 
individual judgment ; and therefore the learned judge 
ought not to have left the case, to the jury as one of 
gross negligence, but should have left it to them to say 
whether or not the defendant had acted honestly and 
bond fide according to the best of his judgment. The 
first observation that suggests itself, in answer to that 
argument, is, that, seeing the infinite gradations of in- 
tellect and judgment, the doctrine contended for would 
lead to an inconvenient vagueness and uncertainty in a 
[ 244 ] case which perhaps, more than all others, requires that 
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the rights and liabilities of the parties should be well Negligence Jii 

and accurately defined. Vavghab y 

"It is said, that there is nothing intelligible in the Menlove / 

rule which has in many cases obtained, requiring from 
a party under circumstances analogous to those of the 
present case, the exercise of that degree of care which 
a prudent and cautious man would be expected to use. 

Such, however, has always been the rule in cases of 
bailment, as laid down by Lord Holt in Coggs v. Bar- 
nard (y), though in some cases of bailment a smaller, 
in others a greater degree of diligence and care arc ex- 
acted. That learned judge says, ‘In the second sort of 
bailment, viz. commodatum, or lending gratis, tlio bor- 
rower is bound to the strictest care and diligence to 
keep the goods so as to restore them back again to the 
lender ; because the bailee has a benefit by the use of 
them; so, if the bailee bo guilty of the least neglect, he 
will be answerable ; as, if a man should lend another a 
horse to go westward, or for a month, if the bailee put 
this horse in his stable, and he were stolen from thence, 
the bailee shall not be answerable for him ; but if he or 
his servant leave the house or stable doors open, and 
the thieves take the opportunity of that and steal the 
horse, he will bo chargeable, because the neglect gave 
the thieves the occasion to steal the horse.’ 

“It is lor the jury to say whether or not, under the 
circumstances, the party has conducted himself with 
such a degree of care and caution as might be looked 
for in a prudent man ; and such was in substance the 
direction of the learned judge. To hold the degree of 
care It) be sufficient if co-extcnsive with the judgment 
of the individual, would introduce a rule as uncertain [ 245 ] 

(y) 2 Lord llaym. 909 [1 Smith, L. C. 6th cd. 173]. 
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Negligence in as it is possible to conceive. In the present case, it 

!*"!: appears to me that the defendant not only failed to 

ve! observe the degree of care and caution that the law 
required of him, but was guilty of very gross negligence. 
I therefore think the rule must be discharged.” 

Park , J. — “I am of the same opinion. Although 
the facts in this case arc novel, they clearly bring it 
within the rule of law, that a man shall so use his own 
property as not to do injury 1o his neighbour. The 
case of Turberville v. Stampe is, in principle, very like 
the present, though in its circumstances more like the 
case that was tried in Berkshire, as alluded to by my. 
brother Talfourd. 

•‘The direction of the learned judge seems to me to 
be perfectly correct. It clearly was proper to leave it 
to the jury to say whether or not the defendant was 
guilty of gross negligence; and I think their finding 
was well warranted by the evidence.” 

Gasclee, J . — “ My Lord Chief «I ustice and my brother 
Park having gone so fully into the matter, it is not ne- 
cessary for me to say more than that I entirely concur 
with them. The action is clearly consistent with the 
principle upon which the decisions referred to turned.” 

Vaughan, *T. — u The principle upon which we hold 
this action to be maintainable is by no means new. It 
is at least as old as Turberville v. Stampe . It has been 
strenuously urged that the law cast no duty upon the 
defendant under the circumstances. To that, however, 
I cannot agree. It clearly was his duty, whilst en- 
joying his own premises, to take care that his neighbour 
was not injured by any act or neglect of his. It appears 
£ 246 ] *° mc that defendant’s conduct w r as such that no 

jury would be warranted in coming to any other con- 
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elusion than that he had been guilty of gross negligence : Negligence in. 
for, when the condition of the stack, and the probable — j — ~ ~ 
and almost inevitable consequence of permitting it to aienlove. 
remain in its then state, were pointed out to him, he 
abstained from the exercise of the precautionary mea- 
sures that common prudence and foresight would natu- 
rally suggest, and very coolly observed that f he would 
chance it.’ That which might be expected under the 
circumstances to have been the conduct pursued by a 
prudent and careful man has always been taken for the 
criterion in cases analogous to the present. For ex- 
ample, in actions on policies of assurance, where the 
ship or goods, the subject-matter of the adventure, have 
been sold by the master lor the benefit of the concerned, . 
the question left to the jury lias invariably been, whether 
or not the course pursued by the master has been such 
as a prudent and cautious man, having a due regard to 
the interest of all parties, ought, under the peculiar 
circumstances, to have adopted. In this ease 1 think 
the jury would not have lound for the plaintiff, unless 
they had been satisfied that the defendant had been 
guilty of gross negligence; a conclusion to which all 
the evidence directly pointed.”* 


* There were several actions for negligence in keeping fire about Mischief by 
the same time as Turbcrvillc v. St amp e. In all of them negligence fire, 
was charged; ami from the disastrous consequences to tlie defendant, Cases before 
they were thought to he hard actions. In one a new trial was denied, 
though the verdict was against evidence, and disapproved by Lord Holt , n C ' 

before whom it was tried, because it was a hard action. ( Smith v. 

I'Vampton, M., 7 W. 3, 2 Salk. 044; 1 Ld. ltayni. 02; ;> Mod. 87.) Tu 
another, nu action for burning six stables through negligently keeping 
tire, one of which the defendant held of the plaintiff as tenant at will, 
he was held not liablo for the destruction of the one he held as tenant, 
hut liable with respect to the others. ( Pantam v. Ink am, P., 13 W. 3, 

1 Salk. 10; 3 Lev. 353.) 
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1 * law. 


It may be remarked with reference to this case, that 
the question of negligence in fact was raised by every 


Mischief by In another {Allen v. Stephenson , II., 11 W, 3, ] Lutw. 00), the de- 

^ re - deration alleged, that, by the custom of England, every housekeeper 

was bound by day and night safely and securely to keep the fire of 
himself, his servants and lodgers, that no damage should be done to 
any others; and that the defendant, being a housekeeper, admitted a 
lodger into his house, who so negligently kept his fire there, that, for the 
want of good keeping of the fire thereby of the lodger, the goods of the 
plaintiff were bnrncd. After verdict for the plaintiff judgment was 
arrested for the strangeness and insufficiency of the declaration— a 
decision that a housekeeper was not responsible for the negligence of 
his lodger in this respect. Cudlip v. llundall (T., 2 W. & M., 4 Mod. 9; 
12 Mod. 14; Holt, 410; 1 Show. 310; Carth. 202; Comb. 177; 3 Salk. 
156), and 1 licks v. Don riling (M., S W. 3, 1 Salk. 13; 2 Salk. 734; 3 
Ld. Itaym. 351), arc cases for injuries by fire between landlord and 
tenant. 

6 Ann. c. 31. These cases probably caused the passing of the stat. G Ann. r. 31 — 
11 An Act for the preventing Mischiefs that may happen by Eire.” After 
providing that parties shall protect themselves against fire by proper 
walls, sect. 3 recites, that fires often happen by tlic negligence and 
carelessness of servants, and enacts, that if any menial or other ser- 
vant or servants shall (ire, or caused to be fired, any dwelling-house or 
outhouses or houses, such servant or servants shall forfeit and pay 100J. 
to the churchwardens of the parish to be distributed amongst the suf- 
ferers. Anil by sect. G, no action, suit or process whatever shall be 
had, maintained or prosecuted against any person in whose house or 
chamber any fire shall from and after the 1st day of May next acci- 
dentally begin, or any recompense be made by such person for any 
damage suffered or occasioned thereby, any law, usage or custom to 
the contraiy notwithstanding. Sect. 7, nothing in the act contained 
shall extend to defeat or make void any contract or agreement between 
landlord and tenant. Sect. 8, so mncli of this act as relates to the 
indemnity of any person in whose house or chamber any firo shall acci- 
dentally begin, shall continue for the space of three years and from 
thence to the end of the next session of parliament and no longer. 

Origin of fire About this time the business of fire insurance began or was ex- 

insurance. tended. “About the year 1709, some persons observing that great 
benefits accrued to the public by insurances made in the cities of 
London and Westminster against losses of houses by fire, but that such 
insurances did not extend to other parts of England, nor were there 
any insurances against losses of goods by fire, they formed a society 
for that purpose, which was called the Sun Fire Office, and the under- 
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issue on tlie record ; and as there was evidence suffi- Negligence in 
cicnt to satisfy the minds of the jury that the conduct — * — 

taking was from that time so successfully carried on, that hundreds of Mischief by 
families have been thereby saved from ruin.” ( Lynch v. JDalzcll, 4 fire. 

Brown, P. C. 433, Tomlin’s edit.) By this system parties were enabled 
to obtain an indemnity against loss by fire by contributing a small 
annual sum to a joint stock. 

It may have been to ascertain whether the business of fire insurance Continuation 
could be established that the act was made temporary. It was revived of statute, 
and made perpetual by 10 Ann. c. 14 (1711), after the experiment had 
succeeded. 

6 Ann. c. 31 was repealed by 12 Geo. 3, c. 73, a metropolitan build- 
ing act, but sects. (5 and 7 was re- enacted in the same words (sect. 37). 

This statute was in its turn repealed, together with the statute or Anne, 
by 14 Geo. 3, c. 78, which contains similar provisions to those of sects. 

(i and 7 of 6 Ann., with this difference, instead of the words “ any per- 
son in whose house or chamber any fire shall accidentally begin,” the 
words arc “any person in whose house, chamber, stable, barn or on 
jrko.se estate any fire shall accidentally begin.” (Sect. 80.) This enact- 
ment has been expressly saved from repeal by the subsequent building 
acts (7 & Viet. c. 84, s. 1, schedule (A), and 18 & 10 Viet. c. 122, 
s. 100), and has been held to be a general law extending to the whole 
kingdom. ( Richards v. Easto , 15 M. & W. 241.) 

At the end of the report of Tar Iter villa v. St am pc, in Cases temp. Comments on 
Holt, 0, the reporter adds — ' “ N.B. The statute of Anne; query, if the statute, 
above action would lie at this flay? It is not within f he words and per- 
haps not within (lie reason of this act of parliament.” The necessary 
words were added by 1 1 Geo. 3, c. 78. 

In Bac. Abr. (Action on tiic Case, l* 1 ., vol. J # p. 104) it was formerly Bac. Abr. 
holden, that if i. fire broke out accidentally in n man’s house and raged 
to that degree ns to burn his neighbour’s, he in whose house the lire first 
happened was liable on the general custom of the realm, quod quilibet 
ignem suo salvo, &c. But. now by the (> Ann. c. 31, ss. G and 7. 

Com. Dig. Actiou on the Case for Negligence, A. G, is to the same 
effect. 

Blackstonc (1 Com. 431) pays, by the common law, if a servant kept Dlackstonc. 
his master’s fire negligently, so that his neighbour’s house was burnt 
down thereby, an action lay against the master, because this negligence 
happened in his service; but now the common law is altered by tbe 
atat. 6 Ann. c. 31, which ordains that no action shall bo maintained 
against any in whose house or chamber any fire shall accidentally begin, 
for their- own loss is sufficient punishment for their own or their ser- 
vant’s carelessness. 
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Hargrave. 


Lord Tnt- 
terden . 


1 'he. Conti r- 
bury v. llv- 
tjinarn. 


i of the defendant was not that of a man of ordinary 
. cave and prudence, the court were not called upou to 

Hargrave, in a note to Co. Lit. “>7 a, says, at the common law, 
lessees were not answerable to landlords for accidental or negligent 
burning. Then came the (Statute of Gloucester, which, by making 
tenants for life and years liable for waste (without any exception) 
rendered them answerable for destruction by lire. Thus stood the law 
in Lord Coke's time, hut now by tlio stat. 6 Ann. c. Ill, the ancient, law 
is restored, and the distinction introduced by the Statute of Gloucester 
between tenants at will and other lessees is taken away. 

Lord Trnterden, in delivering the judgment of the court in Bee (put 
v. ’McCarthy (2 L. & Ad. 1)58), says, “ By the law' of this country 
before iL was altered by the slat. (*» Ann. c. Ill, s. <5, if a fire began on 
a man’s own premises by which those of his neighbour’s were injured, 
the latter, in an action brought for Mich injury, would not be bound 
to show in the first instance how the fire began; but the presumption 
would be (unless it were shown to have originated from some external 
cause) that it arose Iroin the neglect of some person in the house.” 

It does not appear that any action was brought for negligence with 
respect to tire between the passing of (i Ann. c. Ill, anil the case of 
V'aughan v. M unlove in 18117, with the exception of one tried in Berk- 
shire before Huron Alderson for burning weeds in a field, whereby the 
adjoining plantation wns destroyed, in which (he plain l ill's succeeded. 
The provision of (he Building Act was not. referred to in Vaughan v. 
.1 fetilocc, and it wns treated by Tint/ at, (\ J., as a case of the first 
impression. 

On the occasion of the fire nt the Houses of Parliament, the Speaker 
presented a petition of right to the crown praying for compensation for 
his effects thereby destroyed, on the ground that the lire originated 
through the negligence of the servants of the crown. Lord Lyndhnrst , 
after referring to the statute of Anne ami the construction put on iL by 
Blnckstonc, says, although this w'ork (the Commentaries) has gone 
through many editions and been subject to much criticism, no obser- 
vation that I can find has ever been made oil this passage or any objec- 
tion urged against it. J may further observe, that although eases of 
damage by the burning of houses occasioned by negligence have doubt- 
less been of frequent occurrence since the statute, I do not recollect, in 
the course of a pretty long professional life, any instance of an action 
being brought to recover compensation for this species of injury, nor do 
I find in the books any trace of such a proceeding. He also referred to 
the passage in Bac. Abr., as putting the same construction on the statuto 
in a work nearly contemporaneous. {Viscount Canterbury v. Beg., 
1 Phil. HOG.) 
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decide the question of his liability at all events for the Negligence in 
consequences of his own act. In the case of Tur - - — 

Bona tides no 
- justification. 

Fillitcr v. Ph ip parti (] J Q. ]3. 347) was an action for the defeudant Mischief by 
wrongfully lighting il lire in his close, which through his negligence l* rc - 
spread to the plaintiff's and burnt his hedges. After verdict for the T'iUiter v. 
plaintiff the defendant moved in arrest of judgment, on the ground that Fhipptird. 
he was exempt from liability by VI Geo. 3, c. 7*. The court held that, 
the term “ accidental ” in the statute meant a lire produced by mere 
chance and incapable of being traced to any cause, and did not extend 
to a lire, the result of negligence; and they further observed, that the 
fire in the case before them did not begin accidentally, but was know- 
ingly lighted by the defendant himself. 

Many actions have recently been brought against railway companies Eire from rail- 
for injuries caused by fire from their engines. In the only one in wav crimes, 
which the statute was brought in question, the Court of Exchequer 
held that the statute did nor. apply where the fire, originated in the use 
of a dangerous instrument knowingly used by the owner of the laud in 
which the fire breaks out. ( Vaughan v. TaJY Vale Railway Com- 
pany, 3 II. & N. 7751 .) The judgment was reversed by the Exchequer 
Chamber, but nothing was said on this point. There is also a note of 
the reporters in Aldridge v. (treat Western Railway Company (3 M. 

& G. 524), that no question was raised ns to any protection afforded 
by I t Geo. :>, e. 78, cither in that ease or Vaughan v. Menlore. 

rn these actions against railways, it has been held, that the legia- Vaughan, v. 
biturc, having sanctioned and authorized the use of locomotive engines ’tdfl Vale. 
propelled by means of fire, if every precaution has been taken to pre- 
icnt injury, the sanction of the legislature carries with it the conse- 
quence, that if damage results from the use of the engine independently 
of negligence, the corn] winy is not responsible. ( Vaughan v. Tajf 1 ale 
Railway Company, 5 11. & N. 07*.), overruling judgment of Exche- 
quer, 3 11. & N. 743.) 

Aldridge v. (treat Western Railway Company (3 M. & G. 5175) and 
Rig got v. Eastern, Counties Railway (' ompany (3 C. 1J. 220), occurred 
before the last case and before Fill iter v. Phippard. They were 
actions lor negligently managing locomotives, whereby sparks Hew out 
of them to the plaintiffs’ lands and destroyed their property. 

The first was u special case, which stated that the, engines used upon j Idridge v. 
the railway were such as were usually employed for the purpose of (treat 
propelling trains, and that the engine from which the sparks flew was Western, 
being used in the ordinary manner and for purposes authorized by the 
act of parliament. The court held that they conld come to no conclu- 
sion on the facts stated in the ease. Tindal , C. J., was not prepared 
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fordshire. 


berville v. Slainpc, the validity of which is so fully 
recognized, no exception is made on the ground of the 

to say that the fact of the engine emitting sparks might not amount to 
negligence. 

In Piggot v. Eastern Counties Hallway Company , there was evidence 
that the company might have taken a precaution against sparks flying 
from their engine, which they omitted. Aldcrson, B., in leaving the 
ease to the jury, told them that the company were bound to use all 
reasonable means to prevent accidents, and not to tax their engines 
beyond their powers, and that the emission of ignited particles in the 
way described by the witnesses was evidence that the engine was over- 
worked. The jury found for the plaintiff and the court refused to dis- 
turb tlio verdict. Ti tidal, C. J., said, “ The defendants are a company 
entrusted by the legislature with an agent of an extremely dangerous 
and unruly character for their own private and particular advantage. 
The lnw requires of them that they shall, in the exercise of the powers 
so conferred, adopt such precautions ns may reasonably prevent damage 
to the property of third persons through or near which their railway 
passes. The evidence showed that the injury of which the plaintiff 
complained was caused by the emission of sparks or particles of ignited 
coal coming from one of the defendant's engines, and there was no 
proof of any precaution adopted by the company to avoid such a mis- 
chance.” (See also Gibson y. South Eastern Hail way Company , 1 
T. & F. 23.) 

Fremantle v. London and Xorth Western Rail way Company (10 
C. 15., W. S. 89). There was n conflict of evidence as to whether the 
company had used all proper precautions in the management of their 
engine. Williams , J., directed the jury that they were bound not only 
to employ .ill due care and skill for the prevention of damage to the 
property of others, but to avail themselves of all the discoveries science 
had put within their reach for that purpose, provided they were such as 
under the circumstances it was reasonable for them to adopt. The court 
approved the summing up and upheld the verdict, saying, there was a 
conflict of testimony on the question of degree, which was necessarily 
for the jury. 

In Longman v. Grand Junction Carnal Company (3 F. & F. 73G), 
it was left to the jury to say whether the company had been guilty of 
negligence, which was defined to he the neglect of any reasonable prac- 
tical precautions which the company reasonably ought to have used to 
prevent the emission of sparks from their engines. 

In Dimmoclt. v. Xorth Staffordshire Hallway Company (4 F. & F. 
1058), Keating , J., adopted the summing tip of Williams, J., in Fre* 
mantle v. London and North Western Hallway Company; alid the jury 
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defendant's having acted bona fide ; in fact, it Avould Negligence In 
appear from the observations of one of the learned : — - 

having found that there was no negligence of the company in respect Mischief by 
of the engines or their mode of using them, or in the use of colco or ^ rc ' 
otherwise, ho directed a verdict for the defendants, which was upheld. 

In Smith v. London and South Western Railway Company (L. R., Smith v. Lon- 
!i C. 1*. 98; (> C. P. 14), the company had left some dry grass and an & South 
trimmings of hedges by the side of the line, which were ignited by their lm 

passing engines, and tho fire spread to the plaintiff’s cottages 200 yards 
off. It was decided that their leaving substances which were likely to 
take fire by the side of the railway was evidence of negligence, and 
there being evidence of negligence, they were liable for all consequences, 
whether they could have foreseen them or not. 

In Jones v. Festiniog Railway Company (L. Ti., 3 Q. B. 738), the Jones v. 
company used a locomotive steam engine, with no express parliamentary iniog. 
ppwers for ho doing. It was held that they were hound to keep the 
engines from doing injury, and were liable for the damage caused by 
the escape of fire from the engine, though no actual negligence was 
shown, on tho same principle ns that on which a man who keeps an 
animal of known dangerous propensities, or a dangerous instrument, is 
responsible to these who arc injured by it, independently of any negli- 
gence in the mode of dealing willi the animal or using the instrument. 

In addition to accidents resulting from the use of lire l»y private per- Gas cxplo- 
sons in their houses for the purposes of Iieut, or light, or in their fields sions. 
for burning rubbish, and l>y railway companies for propelling their 
ongines, they sometimes arise from tho use of gas by gas companies, 
who send it through mains and pipes into houses for their own profit 
and the convenience of their customers, and sometimes under the autho- 
rity of parliament. 

In Ihdden v. Liverpool Cos Company (8 0. B. 1), tho defendants Holden v. 
were established under an act of parliament and had supplied gas to the Liverpool . 
plaintiff's house, llis tenant gave them notice that lie would not be 
liable for any further supply, and afterwards in consequence of the 
pipes in the plaintiff’s house being removed by a stranger, the gas from 
the defendant’s main escaped into tho lionse aud exploded. The plain- 
tiff was nonsuited by Cressmll , J. f on the ground of contributory neg- 
ligence. lie held that the plaintiff’s tenant was identified with himself 
aud was responsible for not having the stop-cock in the house properly 
turned. The court confirmed this ruling, and held also that as their 
act of parliament did not require the company to turn off the gas when 
a customer gave them notice to discontinue their supply, tho common 
law did not impose such duty upon them, or any other duty than that, 
of using proper and sufficient care in tho supply of gas. 
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judges in that case, that the fire was not the result 
of negligent, but was lighted for the purposes of 

In Bhmkiron v. Gas Consumers Company , the defendants were 
charged with negligence in laying on gas in premises contiguous to the 
plaintiff's, whereby the said premises were set fire to and flames spread 
to tho plaintiff’s house. The court on demurrer held the defendants 
liublo for the spread of the fire, which began by their negligence. 
(3 L. T., N. S. 317.) On tho trial, Cockburn, C. J., left it to the jury 
whether there was negligence on the part of the defendants’ men cither 
in omitting to do something, which, in the exercise of ordinary cave 
and skill they ought to have done, or in doing un act dangerous in 
itself under circumstances in which it was not consistent with ordinary 
care and prudence that it should he done. The jury found for the de- 
fendants on tho ground that they had used all reasonable precautions. 
(2 F. & F. 437.) 

In Mo sc v. Hastings and St. Leonards Gas Company (4 F. & F. 
324), gas escaped from tho defendants’ mains and exploded in the 
plaintiff's house. Bollock , C. 11., directed the jury that it was the duty 
of all gas companies to use due ami reasonable caro to prevent mis- 
chief from its escape and explosion, and that the company not sending 
for several days to ascertain whether there was any escape, daring which 
there had been a leakage, was evidence that they had not exercised 
Mich care. The plaintiff recovered. 

Burrows v. March Gas Company (L. R., » Ex. G7, 7 Ex. OG) was a 
case of contract. The defendants had agreed to supply the plaintiff 
with a sufficient pipe and had not done so, whereby an explosion occurred 
through the servant of a gasdilter employed by the plaintiff incau- 
tiously using a light. The Exchequer Chamber held the defendants 
liable on two grounds : first, for supplying a defective pipe; and, 
secondly, for sending gas through it, and that the negligence of the 
persons employed by the plaintiff was not contributory negligence by 
him. 

The law as to the liability of persons for injuries caused by fire is 
founded upon custom— a custom which existed in the time of Henry IV. 
A custom is not 

“ A strict statute and strong biting law, 

Which lor these fourteen years we have let sleep, 

E’en like an o’ergrown lion in his cave 
Who goes out forth to prey.” 

It is a law of every-day life, which is constantly being exercised and 
euforced. We may infer that this custom had been acted upon in 
repeated instances in or before the time of Ilenry IV., and that its 



NEGLIGENCE. 


415 


husbandly. In the case of the chemist, supposed by 
Tindal, C. J., he would [no doubt] be equally liable, 

origin could not then have been traced. The rough freeholders who 
met in the county courts to decide each other's cases had evolved it from 
their common sense of justice. Some portions of the common law may 
originate in the decrees of parliaments, or kings, the records of which 
have perished or were never written; others in the decisions of judges 
founded on their knowledge of the civil law or their ideas of right. A 
custom springs from the people. Many cases on the subject arc re- 
ported from the reign of Edward III. to that of William III. In 
tlie latter reign they were very numerous, and attracted great attention, 
almost every case being reported by several reporters. Then came the 
statute of Anno, after which for 130 j ears they disappear from the 
reports. These accidents are then again made the subject of litigation. 
The statute of Anne and its successors are first forgotten, then ex- 
plained away. 

The law of damage resulting from lire probably is the first in which 
the maxim of universal jurisprudence —sic nterc t no ufc alieiiurn non 
hrdas— was applied in the English law. The seed fiom which the 
whole crop of cases relating to the care to lie taken of things 
capable of doing damage to others (everything lias this capability 
more or less) lias grown. It lias been compared by Tindal, C. J., to 
a bailment (Jto*x v. Hill , 2 C. 15. 881)) ; also to tlic ease of an unruly 
horse, a mad bull, an unmuzzled mastiff ( Viyyot v. J'asiern Counties 
Hallway Company, 3 C. 15. 240); by Cochbvrn , (\ »T. ( Vaughan 
v. Taj}' Vale. Iluiheay Company, 5 11. & X. 08o), and again by 
Jllarkburn , J. {Jones v. Host in ivy Hail way Company , L. K., 3 Q. 15. 
737), to that of keeping an animal of known dangerous propensities ; 
and in Flctthrr v. J ly lands (L. R., 1 Excli. 2S0), JJ lac kb urn , ,1., 
following lord Holt ( Tenant v. Cold win, 1 Salk. 301), treats the cuso 
of the escape of water, brought by a man on his land for liis own pur- 
poses, as the same as that of cattle straying in search of food. Like all 
similes, the resemblance holds good in some leading feature, but not in 
overy particular. In the case of a bailment, a man having the general 
property in a chattel entrusts it to another for a special purpose, giving 
him a special property, and he is bound to take a reasonable degree of 
care, with reference to the purpose of the bailment, that the thing bailed 
shall not bo lost or injured, to the prejudice of the property of the 
bailor. A man who has the absolute property in a thing has not an 
unlimited right to it. His right is surrounded on all sides by the rights 
of others. He is entrusted with it by the law, — made, or supposed to be 
made, with the consent of all his fellows,— on condition that ho takes 
such reasonable care of it, with reference to its nature, that it does 
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Negligence in whether the injury was caused by the experiments ho 
: was making, or by his carelessness in leaving the mate- 
rials in a situation liable to ignite. 

Mischief by not trespass cm the rights of others. The surrounding rights of others 

fi ,e * correspond with the succeeding right of the bailor in the case of a bail- 

ment. In the caso of a mischievous animal, the owner is not responsible 
for any mischief clone, unless he knows of its propensity and keeps it 
notwithstanding ; and so if mischief i3 done by an inanimate thing, 
the keeper should have previous knowledge that the mischief complained 
of was likely to result from its uso. But the case of fire is not the sanio 
as the case of a wild animal taken from its native forest and kept out 
of mere curiosity, or of an useless and mischievous dog. In such cases, 
if the owner cannot keep them from injuring others, he ought not 
to keep them at all. Fire is a necessary of life ; without its heat we 
could not live for a week ; without its light during the autumn, winter 
and spring evenings and fogs we should rust in sloth ; without the 
power, of which it is the prime agent, used in making goods and moving 
> them swiftly from place to place, our commercial greatness and useful- 
ness to the world would cease. It ought not, then, to require an net 
of parliament to privilege a man to use it with ordinary or extra- 
ordinary care, and exempt him from responsibility as an insurer against 
any mischief it may do. 

Mischief by in other cases wlicro a thing in the custody of one man comes in 
other things. contact with the person or property of another to his injury, there must 
he evidence of negligence, though sometimes the accident itself is prima. 
Ties ipsa facie evidence of negligence—” res ipsa loquitur.” The occupier of a 

loquitur. house on a highway, who permits it to be so much out of repair that it 

is ready to fall on the Queen’s subjects, is indictable for a nuisance. 
(Reg. v. Watson , 2 Ld. Bayni. 850; S3. C. nom. Reg. v. Watts, 1 Salk. 
357.) A barrel of Hour fell from the defendant’s shop on the plaintiff 
whilst passing along a highway. It was held prima facie evidence of 
negligence on the part of the defendant. Pollooh, C. B., says, 11 1 
think it is apparent that the barrel was in the custody of the defendant, 
who occupied the premises, and who is responsible for the acts of his 
servants, who had the control of it; and, in my opinion, the fact of its 
falling is prima facie evidence of negligence, ami the plaintiff, who is 
injured by it, is not hound to show that it would not fall without 
negligence; but if there arc any facts inconsistent with negligence it is 
for the defendant to prove them.” ( Byrne v. Roadie, 2 H. & C. 722.) 
Bags of sugar fell on a custom-house officer whilst passing in front of 
a warehouse in the docks. The Exchequer Chamber held it to be 
evidence of negligcnco on the part of the dock company. They snv, 
when a thing is shown to be under the management of the defendant 
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The civil law appears to agree with these authorities : Negligence in 
“ If from the roof of a house, tiles thrown down by the . 

or his servants, anil the accident is such as in the ordinary course of. Mischief by 
things docs not happen if those who have the management use proper °^ ier tWngP* 
care, it affords reasonable evidence, in -the absence of explanation by 
the defendants, that the accident urosc from want of care. {Scott v. 

London Loch Company , .'5 J£. & C. 51)6; sec per Lord Chelmsford , 

Moffatt v. Bateman , L. 11 ., 3 V. C. 122.) The decision was the same 
where a packing-case of the defendant standing against his warehouse 
fell upon the plaintiff. ( Briggs v. Oliver , i IT. & C. 403.) And 
where a loose brick from a railway bridge fell on the plaintiff, Kelly , 

C. 33., says, “ It was the duty of the defendants who built the bridge 
to take such care, that when danger can he reasonably avoided, 
tlio safety of the public shall be provided for. A brick fell out of the 
bridge without any assignable cause, except the slight vibration of a 
passing train. This was conclusive evidence that it was loose. The 
bridge had been bnilt two or three years. It was the duty of the 
defendants from time to time, to inspect the bridge, and ascertain that 
the brickwork was in good order find all the bricks properly secured.” 

( Kearney v. London and Brighton Hallway Company, L. It., 5 Q. 13. 

411; 0 q'. B. 751).) 

If tlie accident is not apparently the result of negligence, negligence Ites ipsa non 
must be proved. Thus, where n plank and roll of zinc fell on a man who loquitur, 
went to look at a time-table at a railway station from the station roof, 
and it appeared that there was a man on tlie roof, his legs being seen, 
it was held, tlmt there was no evidence, of negligence to charge tlio 
railway company, because the man might have been employed as a 
cun tractor for whom the company were not liable, or have let the 
things f all by mere accident. ( 1 1 elf are v. Leighton La i he ay (. 1 ompany l 
L. R., 4 Q. 13. G93.) 

In Ayles v. South Eastern Hallway Company (L. R., 3 Ex. 146), 
where there was a collision of trains on the defendants’ railway, over, 
which other companies had running powers, the court presumed, in the 
ubsencc of evidence to the contrary, that the train in fault was under 
the control of the defendants, and the negligence of its driver their 
negligence. Handlrson v. Murray (8 A. & E. 109) w-as decided on 
the same principle, viz., that where mischief is done by a thing being 
used upon a buildiug in the course of the business of the occnpier, it 
may be presumed to have been set in motion by the occupier’s servant. 

Although observed upon whew cited for other purposes (per Manic, J., 
in Peachey v. Howland , 13 C. 3J. 186, and per Pollock, C.I3., Murphy 
v. Car alii, 3 II. & C. 466), the case has never been impeached on this 
ground. 

G. 
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11 wind should cause damage to a neighbour, the owner 
- of the house is liable, if it happen through any defect 
of the house ; but not if it happens through the violence 
of the winds or other act of God— Qua alia ratione, 
qua? vim liabet divinam : ” and the reason is given for 
the limitation of the rule : (t Without this restriction 
tlic law would bo unjust, for it is impossible to make a 
building so strong as to resist the force of a river, the 


In Murphy y, Car alii (3 IT. & C. *4(52), the defendant Imtl insecurely 
piled bales in a warehouse, 'which a few days afterwards fell on the 
plaintiff while there in the course of the business of the warehouseman. 
The defondant was held not liable, because there was nothing dangerous 
to the plaintiff in his act, without, the subsequent act of the warehouse- 
man in nllowi ng the plaintiff to approach the. holes. Tn Collis v. Srlden 
(L. 11., 3 C. P. 11)“)), the defendant was charged with negligently bung- 
ing a chandelier in ;i public house, knowing that the plaintiff was likely 
to be there and under the chandelier, and that the chandelier, unless 
properly hung, was likely to fall on the plaintiff, ami that it fell on and 
injured tlic plaintiff while lawfully in the house. The court, held, that 
he was not liable, on the ground that ho. owed no duty to the plaintiff. 
Jiorill , C. «T., said, that they conhl not infer that there was anything 
in the nature of a public nuisance, and then* was no breach of contract, 
and nothing in Hie nature of fraud or misrepresentation. 1 Villrs, ■)., 
said, that the declaration should have shown that the chandelier was a 
thing dangerous in itself and likely to do damage, or thnt it was ho hung 
as to be dangerous to persons frequenting the house. These cases may 
be considered as decided in favour of the defendants, on the ground 
that when they did the acts complained of, they did not know of ami 
could not he said to contemplate the mischief which ensued. 

Sharp v. Powell (L. K,, 7 C. P. 233) was decided on the same 
principle. The defendant washed his van in the street during a frost. 
The waste water froze. The plaintiff’s horse slipped oil the ice ami 
broke his leg. The defendant was held not liable, because tlic accident 
was not the ordinary and likely consequence to result from his permit- 
ting his van to be 'washed in the public, street. 

And where a man was impeded in performing a contract by an escape 
of water into his employers’ land, the court held that he could not sue, 
because tlio wrongdoer was only liable for the proxiiuatc and direct 
consequence of the wrongful act. ( Cattle v. Stockton Waterworks 
Company, L. R.. 10 Q. 15. 433.) 
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sea, n tempest, a fire, or an earthquake ” (z). The Negligence in 

only exception mentioned in another place is inevitable ’ 

accident («). This is expressed in our law by the 
maxim, “ Sic utcre tuo ut alienum non Icedas ; ” — a 
maxim equally applicable to an easement, when once 
legally acquired, as to any of the rights of property [ 248 ] 

instanced in these decisions. It can scarcely be con- 
tended, that the careful manner in which a wall was 
built, could be any defence for the obstruction of an 
ancient window, if sucb bo the consequence of its erec- 
tion ; or that an excavation, which caused the fall of an 
ancient house, could be justified on the ground that all 
possible precaution was taken to guard against such an 
accident. 


The further question now remains to be considered, Negligence in 
whether a. man acting in the exercise of his undoubted 
rights of property, and doing damage to his neighbour, 
which under some circumstances might be justifiable, is 
liable to an action if the damage might have been pre- 
vented by the use of reasonable care and precaution on 
his part. 


(r) Sorvius quoque pa tut, si ox 
nidibus promissoris vento tcgnliv 
dejecta} danmnm vieino dcdcrint, 
ita ennri teneri, si mdificii vitio id 
accident, non si violent) a vrnto- 
rmn, vol qua alia ralionc, quro vim 
habet diviuain. Labco ct rutioncin 
adjicit : quod si line non admit- 
tntur, iniquum crit: quod cnim 
lam Annum ajdificium est, ut flu- 
minis, nut mans, ant tempos tat is, 
aut ruinai, incendii, ant terra} 
mot i is vim sustincrc possit.— L. 
iM, § 4, fl\ Do damno infccto. 

(a) Cassius quoqne sevibit, quod 
E 


eon Ira en damnum datum cst, cui 
nulla opc nccurri potent, stipula- 
tioncm non tencre. — Ibid. § 8. 

Si damni infect i sedinm meavum 
nomine tibi promiscro, dcindc lia? 
u'des vi tempestatis in tua mdificia 
cec id erint, caqno dirncrint, nihil 
cx cii stipulatione pnestari ; quia 
nullum damnum vitio me arum 
iTdium tibi contingit ; nisi forte 
ita vitiosao iticjc ®des fuerint, nt 
qmilibct vcl minima tempestato 
rucrint. II me omnia vera sunt. — 
Ibid. § 10. 

K 2 
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[ 249 ] 


Vagueness of 
doctrine. ' 


This question also turns upon the application of the 
maxim, " Sic uterc tuo ut alienum non lrcdos and as 
it is not contested, that in the interpretation of this 
maxim, " alienum ” must be taken to mean, “ the rights 
of the neighbouring owner and that, therefore, no 
action can be maintained unless both injury and damage 
are sustained : the real point to be decided is — whether 
in the absence of any easement restricting the neigh- 
bouring owner, a party has a right to impose upon such 
owner a limitation as to tlic mode of doing a thing, 
which is one of the undoubted rights of property, and 
the performance of which lie clearly lias no right to 
prevent. 

"If a man sustains damage,” says Buying, J., “by 
the wrongful act of another, lie is entitled to a remedy: 
but, to give him that title, these two things must concur 
— damage to himself and a wrong committed by the 
other. That lie lias sustained damage is not of itself 
sufficient.” Ilex v. Commissioners of the Fayham 
Level (A). 

Thus, supposing there were two modern houses, and 
the owner of one were desirous of pulling down his 
house, the consequence of which, if done in the most 
convenient and economical manner, would lie damago 
to tlic neighbouring house, by suddenly withdrawing the 
support which it had hitherto received, but to which it 
bad no claim ; while a more gradual withdrawal of tlic 
support might not have been attended with the same 
danger; — lias the neighbouring owner any right of 
action against him if he do not adopt the latter mode? 

Some modern authorities would appear to answer this 

(J) 8 B. & C. 355 ; [and the notes to Ashhy v. White, 1 Smith, 
L. C. 5th ed. 215—251.] 
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question broadly in the affirmative, and to lay it down Negligence in 

as being in every ease at large for the decision of the 

jury, whether a reasonable degree of caution has been 
exercised. The inconvenience that must result from 
the absence of some more precise and definite rule of 
law is obvious. A man could scarcely exercise upon 
liis own land one of the most ordinary lights of property 
without exposing himself to an action for damages: the 
event of which would depend upon the varying opinion 
of a jury, founded on the proverbially conflicting testi- 
mony of surveyors (<?). 

As the case put supposes that no easement has been 
acquired, the parly must have been in the enjoyment of [ 250 ] 

that to which he had, by law, no title, and which enjoy- 
ment the neighbouring owner might at any time have 
determined by his own act ( d ). 

Where, however, a party chooses to obtain a remedy Caro in remov- 
by his own act, without having recourse to law, a con- ^“ u ^ Croacl1 * 
dition is imposed upon him, that lie shall use no unne- 
cessary violence. If, therefore, a beam bo wrongfully 
inserted into a neighbouring house, or the outer walls 
cohere either from the cement or the bricks dovetailing, 
the party proposing to remove the beam or the bricks 
improperly inserted in his wall must use no unnecessary 
violence; and in this respect it must obviously be im- 
material w'lic tlicr his object be simply to resist the usur- - 
pation, or, in addition thereto, to remove his whole 
building, cither with or without, an intention to re- 
construct it. 

Beyond this, it appears difficult to see on what prin- 

00 Walters v. JPfeU. 1 Moo. & [(d) Gay ford , App., JMchollt, 

M. 3(>2 ; Tron er v. Chadwick , 3 Eesp., y Exch. 708.] 
lling. N. C. 334 ; 3 Scott* t>[W. 
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Walters v. 
Pfeil. 


ciple any restriction can be imposed upon a party in the 
free use ofhis own property, so long as lie confines him- 
self strictly within its limits (?). There are, however, 
cases which have been adduced as authorities opposed 
to this doctrine, such as the case in which air has been 
corrupted by gas and other works; but in these in- 
stances there is a clear invasion of common right : and, 
therefore, the analogy seems to fail. A man requires 
an easement to entitle him to the lateral passage of 
light and air; but be requires no easement to give him 
a right of action against his neighbour who inimits 
upon his land air in a corrupted state, and thus com- 
mits a quasi trespass upon him. The real ground of 
action in this case is not what lie docs on his own, but 
what lie docs on the complainant’s land; not the ren- 
dering the air impure, but tlic transmitting it in that 
state to liis neighbour. 

In Walters v. Pjcil (/), it appeared that the plain- 
tiffs or their tenants had neglected to take any pre- 
caution, by shoring up their houses within, or in any 
other way, against the efFccts of pulling down the dc- 


(?) See Davit v. London and, 
Jilackwall J tail way Company, 1 
M. 8c G. 799, and Jtradbcc v. 
Christ's Hospital , 4 M. & G. 
7H. See the judgment of Tindal , 
C. J., in the latter case on the 
thirteenth objection. “The de- 
claration charges the defendants 
with conducting themselves su 
carelessly, negligently and im- 
properly, iu pulling down their 
house, and iu neglecting to use 
proper precautions in that behalf, 
that large quantities of brick, 
mortar, &c. fell from the. defen- 


dant's house into and upon the 
-plaintiff’s house , broke the win- 
dows, &c.’’ “The plaintiff, there- 
fore, complains not of sonic mere 
omission on tlic part of the de- 
fend ants, but of their doing cer- 
tain acts in so negligent u manner 
that by those very acts tlic plain- 
tiff’s house was injured.” So in 
Davis v. The Blackmail Bailway 
Company, the charge was that the 
defendants caused a house to fall 
against the plaintiff's. 

(/) Moo. & Malk. m. 
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fend ant’s lion sc adjoining ; and it appeared that this 
might have been so done, that the accident would not 
have happened to the same extent. There was, also, 
evidence to show that the accident was owing to the 
bad foundations of the plaintiff’s houses ; but there was 
conflicting evidence as to whether, by due care on the 
part gf the defendant’s workmen, the mischief might 
have been entirely avoided. 

Lord Tenter dc if , C. *T., in summing up, said, “ It is 
now settled that the owner of premises adjoining those 
pulled down must shore up his own in the inside, and 
do everything proper to be done upon them for their 
preservation. That has not been done here ; and it 
seems lluit if it had been, it would have given security. 
Still the omission does not necessarily defeat tlic action ; 
if the pulling down be irregularly and improperly done, 
and the injury is produced thereby, the person so acting 
may be liable for it, although the owner of the house 
destroyed may not have done all that he ought for his 
own protection. If, therefore, you think that the house 
of the defendant was pulled down in a wasteful, neg- 
ligent, and improvident manner, so to occasion 
greater risk to the plaintiffs than in the ordinary course 
of doing the work they would have incurred, then 1 
think the defendant liable to make compensation for the 
consequences of his want of caution ; if you think that 
fair and proper caution was exercised, then the defen- 
dant will be entitled to a verdict.” 

In Dodd v. Jlolmc (y) the action was brought for 
digging the foundations of an intended building on a 

(g) 1 A. & E. 493 ; 3 Ncv. & Humphries v. Brogdcn. 11? Q. 15. 
Man. 739. [As to this case, see 719 ; and in (iayferd, App., 
the observations ul the court in Sicholls , Reap., 9 Kxch. 70S.] 
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Walters v. 
Pfeil. 


[ 2o2 J 


I)odd v. 
Holme . 
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piece of Land next adjoining an ancient house of the 
plaintiffs’, so carelessly, &c., that the walls and founda- 
tions of tlic plaintiffs’ ancient house sank and gave 
way: the other counts were similar — and all, except 
the last, stated it to be an ancient house. At the trial 
it appeared that the house was ancient, and that the 
defendants excavated on their own ground, being about 
four feet from the plaintiffs’ house. After the excava- 
tion, the plaintiffs’ gable wall bulged — the defendants 
made an ineffectual attempt to shore it up, but it gave 
way in all directions, and it became necessary to re- 
build it. On the part of the plaintiffs evidence was 
given, that if the wall had been shored properly, and 
in time, it would not have given way. On the part 
of the defendants evidence was given, that the wall 
was in so rotten a state that it could not have been 
effectually shored, and was pressed upon by a great 
weight of rubbish on the plaintiff’s premises, and that, 
even if undisturbed, it could not have stood six months. 
It appears, also, to have been contended, that if a man 
build to the extremity of his own land, antiquity of 
possession would not give him any right “to prevent 
a neighbour from using his own land lying adjacent.” 
The learned judge stated the law to be as follows: — 
“If I have a building on my own Lind, which I leave 
in the same state, and my neighbour digs in his land 
adjacent so as to pull down my wall, he is liable to ari 
action. If, however, I had loaded my Avail so that it 
had more on it than it could well bear, he would not be 
liable. And he stated the question for the jury to be, 
whether the fall was occasioned by the defendants’ negli- 
gence or by its own infirmity, in which latter case they 
should find for the defendants.” The jury found a ver- 
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diet for the plaintiffs. In Michaelmas Term following Negligence in 

a new trial was moved for, on the “ground, that the 

learned judge had misdirected the jury, inasmuch as 
they might have been led by the summing-up to sup- 
pose, that the mere act of digging near the plaintiffs’ 
land, in consequence of which the wall fell, was negli- 
gence, for which an action lay, unless the wall was im- 
properly loaded; whereas the real question was, whether 
the work had been done by the defendants in a negli- 
gent manner, or with as much care as the circumstances 
allowed: it was also contended that it. should have been 
left to the jury, whether the house was built in such a 
manner as a man ought to build a house at the extremity 
of his own land, in order to have an action against his- 
neighbour, if any such action would lie, for injury oc- 
casioned to the house by the neighbour digging in his 
own soil.” A rule nisi having been obtained, in the 
course of the argument, it having been denied that the 
antiquity of the house gave any right to support from 
the adjoining soil, Litllednle , J., observed, “Suppose 
the house to have been substantially built, to have stood 
thirty or forty years, and to have been kept in proper 
repair, do you say, that if the defendant, by excavating 
his adjacent ground, let down that house, though with- 
out actual negligence on liis part, an action would not [ 254 ] 

lie against him?” The rule tor a new trial was dis- 
charged. The judgments of the judges were as fol- 
lows: — 

“ Lord Denman , C. J. — The case, as presented to the 
court, involves some curious points, wliich, however, it 
is not necessary to decide. The declaration charges 
that the plaintiffs were possessed of a house, and that 
the defendants so negligently and carelessly dug their 
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-which the said house was built, that the walls thereof 

*Jlohnl. sank and gave way. The question is — if those allega- 
tions were proved, and if it was properly left to the 
jury whether they were or were not proved. The real 
point in the case was, the cause of the damage sus- 
tained by the plaintiffs. It is impossible not to see that 
the question, wliat that cause was, involves the con- 
sideration of the state in which the plaintiffs’ house -was 
at the time of the net done by the defendants. Upou 
that subject a great deal of evidence w r as given, and, no 
doubt, properly impressed upon the jury; and I think 
it -was substantially left to them in the charge of the 
learned judge, whether or not the result complained of 
was caused by the negligent act of the defendants. It 
being so left to them, I think, upon the balance of evi- 
dence, no other result could have been expected than 
the verdict they gave; the damage having occurred so 
soon after the act complained of. A man has no right 
to accelerate the fall of his neighbour’s house. With- 
out, therefore, entering into the general question of hrw 
as to the right of a party building on the edge of his 
| 255 | own soil, or the question whether twenty years’ occupa- 

tion is an essential part of such right, on which i give 
no opinion, 1 think the question in this case was fairly 
left to the jury, and the verdict a proper one. 

“ Littleilak, J. — 1 think that the plaintiffs’ house, 
having stood more than twenty years, might be consi- 
dered as an ancient house. What difference that might 
make under other circumstances, it is unnecessary now 
to say: the plaintiffs had, at all events, acquired certain 
rights ; and the complaint in this action is, that the 
defendants, by their negligence, occasioned a loss to the 
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plaintiffs, which was a prejudice to those rights. The ^^gligcnee in 

learned judge appears, by his report, to have put the 

case to the jury in language like that used by this court ^jlolvic. 
in their judgment in Wyatt v. Harrison (r). I do not 
find that lie left it prominently as a question, what was 
the state of the building; but that must have been a 
matter submitted to them; for, in inquiring whether 
the injury was owing to the neglect of the defendants, 
the state of the premises must have been a part of the 
consideration. I am of opinion that there is no ground 
for a new trial. 

“ Taunton , #T. — The question in the cause w T as merely 
one of fact, and I cannot sec in what respect the jury 
have drawn a wrong conclusion. In every count of the. 
declaration it is stated that the defendants did the act 
complained of negligently, carelessly, and unskilfully, 
and that by reason thereof, that is, of such negligent 
and improper conduct, the damage was occasioned. [ 2JG J 
A very long inquiry was gone into at the trial, how 
lav the defendants had acted negligently or cautiously, 
upon which the jury have formed their conclusion ; and 
they must be taken to have decided, according to the 
averments in the declaration, not only that there was 
negligence in the defendants, but that, by reason of 
such negligence, the damage accrued. It was said, 
that the house, if undisturbed, might not have stood six 
months; but if that was so, still the defendants had no 
right to accelerate its fall: six months’ enjoyment was 
of some value, and the defendants had no right to de- 
prive the plaint ifls even of that short-lived existence of 
their dwelling-house. If the building had fallen down 


(/■) 3 13. it Ail. 871. . 
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Negligence in merely in consequence of its infirm condition, that would 
— ‘ not have been a damage by the act of the defendants; 

*IIohnc. but the jury have found otherwise, and I think the evi- 

dence supports their finding. As to the summing-up, 
the learned judge lias stated it briefly in his report, and 
may not recollect every observation he made; but, con- 
sidering the length of time occupied by the cause, and 
‘ the quantity of evidence gone into, it is impossible, even 
if the judge had been silent on the point, that the jury 
should have omitted to consider whether or not the act 
of the defendants was done by them negligently ; and, 
without looking narrowly, and, as Lord Kenyon used 
to say, ‘with eagles’ eyes,’ at the words used by the 
learned judge, 1 think we are justified in saying, that 
the minds of the jury were sufficiently directed to the 
question how far the damage complained of arose from 
the improper act of the defendants. 

" Williams, J. — I am of the same opinion; and I 
think it is clear from the learned judge’s report, that 
the attention of the jury was drawn to that which was 
[ 257 the real subject of inquiry. Much evidence was given 

to show that the injury was occasioned by the faulty 
state of the house, and not by the negligent proceeding 
of the defendants ; that question must have been fully 
before the jury, and there was nothing in the summing- 
up to withdraw it from their notice. The bad con- 
dition of the house would only affect the amount of 
damages. Jf it was true that the premises could have 
stood only six months, the plaintiffs still had a cause of 
action against those who accelerated its fall : the state 
of the house might render more care necessary on the 
part of the defendants not to hasten its dissolution. 
There was evidence of an actual neglect in them ; and, 
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upon the whole, there is reason to think that the jury Negligence in 
drew the proper inference. 15 

Tho [more] recent case of Trower v. Chadwick ( s ) Trowery. * 
supports the first principle above laid down ; but the 
judgment [of the Court of Common Pleas] on the 
second count in this case [is] to the effect, “ That, 
although a man may have no right to support from the 
buildings of bis neighbour, yet, if the latter chose to 
withdraw it, he must take reasonable and proper care 
in doing so, and, for negligence and unskilfulness in 
doing so, he is liable to an action.” 

It is, however, to be observed, that this case was 
decided on demurrer ; and therefore the duty of the* 
defendant being alleged, if such duly could in any case 
be imposed by law, it was admitted by the demurrer ( t ) ; 
and this case might be supported by a state of facts, 
in which the defendant, in pulling down his own hou.se, 
had interfered with, or removed with unnecessary vio- 
lence, materials belonging to the plaintiffs’ house, and [ 258 j 

standing on the plaintiffs’ own ground. Unless the 
language of the Chief Justice is confined to some such 
case as that here suggested, it might have the effect 
of preventing the owner of a house from pulling it 
down even for the purpose of repair, if the necessary 
consequence were, that the adjoining house would fall 


(*) S Bmp. N. C. 334 ; S. C. 3 
Scott, 699 ; [reversed in error, G 
Bing. N. C. 1 ; S. C. 8 Scott, i. 
In the Exchequer Chamber the 
validity of tho first count was not 
questioned, and the court held the 
second count to ho bad, and there- 
fore, there haying been a trial of 
the cause, and a general assess- 


ment of damages, granted a veniro 
de novo.] 

[(0 As to the immateriality of 
ail averment of a duty, the exist- 
ence of which the facts alleged do 
not. disclose, sec Brown v. Mallet t, 
5 C. B. 509; Seymour v. Maddox , 
16 Q. B. 326.] 
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. insecure erection — unless lie took precautions, as by 

Ch°ad)u\ 7,’ shoring or otherwise, to prevent injuring his neigh- 
bour — a burthen clearly not imposed upon him by 
Jaw (?/). 

The facts of the case, and the points made, appear 
fully in the following elaborate judgment of Tindall 

C. J.— 

“ This is an action on the case, the declaration in 
which contains two counts, in the first of which the 
plaintiffs allege their possession of a certain vault or 
cellar adjoining to certain other vaults and walls, and 
which in part, rested upon and was of right supported 
in part by parts of the adjoining vaults and walls; and 
that the plaintiffs were of right entitled that their vault 
or cellar should be so supported in part ; and that there 
are certain foundations belonging to and supporting the 
said vault or cellar, which the plaintiffs ought to enjoy; 
yet that the defendant wrongfully took down and re- 
moved the said vaults and walls so adjoining to the 
vaiilt or cellar of the plaintiffs, without shoring or prop- 
ping up, or taking other reasonable or proper precau- 
tions to support or secure it, so as to prevent its being 
weakened or destroyed, and wrongfully dug the earth 
and disturbed the foundations, without taking due and 
proper precautions to prevent the said foundati jps from 
being weakened and giving way ; and the declaration 
[ 2^9 ] then states the injury which the plaintiffs sustained, 

and the special damage which followed thereon. The 
second count states that the defendant was about to 
pull down the adjoining vaults and walls, and alleges it 


[(?/) See Chcnnrtlcr v. Hohinsoft , 4 Kxeli. 103.] 
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to have boon the duty of the defendant, in the event Negligoncc in 
* t fticfc 

of his not shoring up the walls, to give notice to the 

plaintiffs of his intention to pull clown, and also his chadinch. 
duty to use due care anti skill, and, to take due, reason- 
able, and proper precautions about pulling down his 
vaults and walls; and then alleges a breach of such 
duty. 

cc To this declaration the defendant pleads thirteen 
pleas, of which the first seven are pleaded to the first 
count either in part or in whole; and the eighth and 
subsequent pleas arc pleaded in like manner to the 
second count of the dot duration. 

“The plaintiffs demur to the fourth, fifth, sixth, 
seventh, eighth, eleventh, twelfth, and last pi ('as, assign-, 
ing certain causes of special demurrer to each; and, 
the defendant having joined in demurrer, the first ques- 
tion arises on the validity of those pleas. 

“ The fourth plea, which is pleaded only to ( the not 
shoring or propping up the walls, or taking other rea- 
sonable or proper precautions to support or secure the 
vault or collar of the plaintiffs, so as to prevent the 
same from being weakened,’ we hold to be bad, on two 
grounds: — In the first, place, the traverse contained 
in that plea is not the traverse of any allegation to 
be found in the first count of the declaration. The 
ground of action on which the plaintiffs rely in that 
count, is, their right to the foundations on which their 
vault rested ; not any duty or obligation of the defen- 
dant to prop or shore up tlie plaintiffs 4 vault, or to lake [ 2G0 ] 

due and proper precautions in pulling down his vault. 

When, therefore, the defendant traverses the existence 
of such duty or obligation, he traverses that which is 
not alleged by the plaintiffs; who only mention the 
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want of proppiug find shoring up, and the want of 
proper precaution by the defendant, as the description 
of flic mode or means by which the injury to them was 
occasioned. And the second objection to this pica ap- 
pears to us to be this — that it raises an issue of law, 
and nothing else, for the consideration of the jury, viz. 
whether any duty or obligation was cast upon the de- 
fendant by law or otherwise. A jury might, indeed, 
try whether there was any duty of that nature arising 
from usage or contract ; for, the existence of any such 
duty is a mere question of fact ; but they cannot try 
whether there is any such duty or obligation cast upon 
him by law, for that is a question to be determined only 
by the court, and not by the jury. 

" On the same grounds, and for the same reasons, 
we hold the fifth plea to be bad in law. 

“ As to the sixth plea of the defendant, it appears to 
us to be bad also upon two grounds : — First, it is a pica 
which confesses without avoiding that part of the charge 
in the first count to which it professes to he an answer. 
This plea is pleaded, not as any answer to the right 
claimed in the declaration, but to that 'which is alleged 
in the first count as a necessary and immediate conse- 
quence from the wrongful act of the defendant; that 
is, it is pleaded to part of the special damage alleged 
to have followed from the weakening of the plaintiffs’ 
vault or cellar. But, if the vault or cellar of the plain- 
tiffs has been weakened in its walls or foundations by 
the wrongful act of the defendant, it is no avoidance of 
the plaintiffs’ right of action, as it appears to us, that 
the timber, bricks, or materials that fell upon the vault 
or cellar in its weakened state, were not the property of 
the defendant, or were not thrown there by his careless- 



NEGLIGKNCE. 


433 


ness or negligence; but that the defendant is equally 
liable to answer for the injury, in whomsoever the pro- 
perty of those materials may be, and whether they were 
placed there by the act of the defendant or of any other 
person. The plaintiffs have alleged in their declara- 
tion, that, but for the wrongful act of the defendant, 
and the weakened state of the walls, ‘and no other ac- 
count,’ was the vault unable to bear or resist the weight 
and pressure of the timber, &c. The defendant, there- 
fore, is the proximate cause of this damage, and appears 
to us to 1)0 answerable for it. And we tliink this plea 
is further bad, because it denies an obligation in law, 
and, still further, an obligation which has not even been 
alleged in the declaration. 

“The seventh plea is pleaded to the whole of the 
first count of the declaration. If, therefore, professing 
to give an answer to the whole, it omits any material 
part, it is had. . Now, the first count of the declaration 
is founded on the alleged wrongful net of the defendant, 
not. only in pulling down the. vaults and walls of the 
defendant., but Also in digging the earth and disturbing 
the foundations of the vault or cellar of the plaintiffs ; 
and to this cause of action, though confessed by the 
plea, there is no matter of avoidance pleaded in bar. 

“The remaining pleas to which the plaintiffs have 
demurred apply themselves to the last count of the 
declaration. And of those wc think the eighth plea 
cannot be supported, inasmuch as it traverses a matter 
of law. It is pleaded as to so much of the last count 
as relates to the defendant not having given to the 
plaintiffs due and reasonable notice of his intention to 
puli down his walls. The allegation in this plea, that 
he was not bound by law or otherwise, nor was there 
g. r r 
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any duty, liability, or obligation imposed on him by 
law or otherwise, to give any notice of his intention to 
the plaintiffs, appears to us to raise a direct question of 
law upon an issue joined on that plea. 

" The eleventh plea, which is pleaded to so much 
of the second count as alleges it to have been the duty 
of the defendant to have taken due and reasonable pre- 
cautions about the pulling down his walls, we hold to 
be bad for the same reason as the last, viz. that it raises 
an issue of law instead of an issue of fact, for the jury. 

"The twelfth plea falls altogether within the $ame 
consideration as the sixth, and is bad for the same 
reason. 

"The last plea, to the second count of the declara- 
tion, is bad for the same reason as the seventh plea, 
which is pleaded to a similar j)art of the first count, 
and sets up precisely the same defence. 

"Hut the defendant contends, that, admitting the 
pleas to be bad, the plaintiffs have shown no sufficient 
ground of action, either in the first or second count of 
their declaration. 

" The first count rests upon a precise and distinct 
allegation that the vault or cellar of the plaintiffs was 
of right supported by parts of the adjoining walls, and 
that the plaintiffs were of right entitled to have them so 
supported, and that there were certain foundations for 
supporting those vaults, hich the plaintiffs ought to 
enjoy ; and the count then proceeds to allege, as part 
of the gravamen, that the .defendant wrongfully dug the 
earth and disturbed tlic foundations, without taking due 
and proper precautions to prevent the foundations from 
being weakened. And wc think, without entering into 
the examination of the several cases cited by the plain- 
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tiffs, this count contains a clear and substantive ground Negligence in 
of action, viz., that of negligence and carelessness in the 
exercise of the defendant’s rights, by means whereof ciiadivilL 
the plaintiffs’ rights were injured ; and that if the de- 
fendant meant to object that the plaintiffs’ right and 
title was not alleged with sufficient certainty, he ought 
to have demurred specially to the declaration, instead of 
pleading over. 

“ With respect to the second count of the declaration, 
the right of action, as stated in that count, appears in 
one respect, more doubtful. There is no allegation in 
this count of any right of easement in alieno solo , which 
forms the ground of the plaintiffs’ action in the first 
count. And, as to the allegation, that it was the duty 
(if the defendant to give notice to the plaintiffs of his 
intention to pull down his wall, if he did not shore it up 
himself, it- is objected, and we think with considerable 
weight, that no such obligation results, as an inference 
of law, from the mere circumstance of the juxta-position 
of the walls of the defendant and the plaintiffs. But 
wo think ourselves not called upon, on the present oc- 
casion, to decide this question ; for the count goes on 
to allege that it was also the duty of the defendant to 
use due care and skill, and take due, reasonable and 
proper precautions, in pulling down his walls adjoining 
to the plaintiffs’ vault: so that, for want of such care, 
skill and precaution, the plaintiffs’ vault might not be 
injured; and roe think that duly is clearly imposed by [ 264 ] 

law ; and that a breach which alleges that the defendant 
conducted himself so carelessly, negligently, and un- 
skilfully, in pulling down his walls, as by reason thereof 
to injure the plaintiffs’ Avail, is well assigned ; and that, 

3 -' v 2 
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inasmuch as this latter allegation of duty is severable 
from the former, it states a good ground of action. 

u Upon the whole, therefore, we think the plaintiffs 
are entitled to judgment on the demurrers filed to the 
several pleas of the defendant.” 

Since the first edition of this work was pul dished, the 
judgment of the Court of Common Pleas in the ease of 
Trower v. Chadwick lias been reversed in the Exchequer 
Chamber (.r). That court was decidedly of opinion that 
a man was under no obligation towards his neighbour to 
use any care in dealing with his own property* where he 
had no notice of the existence on his neighbour’s land 
of structures which might be injured by acts done on bis 
own; and the court certainly did not say anything to 
indicate that any such obligation would exist by law if 
notice had been given. The judgment of the court (//) 
was delivered by Parke, 11., as follows: — 

“ We are unanimously of opinion that, the judgment 
of the court below must be reversed. The question 
arises upon the second count of the declaration, which 
states that the plaintiffs were possessed of a certain vault 
and of certain wine therein, and that the defendant was 
about to pull down and did pull down and prostrate 
certain other vaults and walls next adjoining the vault 
of the plaintiffs: the count then goes on to state that 
thereupon it became and was the duty of the defendant, 
in the event of his not shoring up or protecting the 
plaiutiffs’ walls, to give due and reasonable notice t-o 


(a;) C Bing. N. C. 1 ; S. C. 8 Williams, J. f Gurney, B., Coin- 
Scott, 1. ridge, J. and Manic, B. 

( y ) Parke, B., Pattern, J., 
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the plaintiffs of his, the defendant’s, intention to pull Negligence in 

down his Adults and walls, before the defendant pro — 7 

strated and removed the same, so as to enable the plain- Tt'owtn\ 
tiffs to protect themselves. It then goes on to allege 
another duty in the defendant, viz. to use due care and 
skill, and take due, reasonable, and proper precautions 
in and about the pulling down and prostrating and re- 
moving the said vaults, &c., so adjoining the plaintiffs’ 
vault, so that, lor want of such care, skill and precau- 
tion, the plaintiffs’ vault and its contents might not be 
damaged or destroyed or the plaintiffs be injured in 
respect thereof ; and it then proceeds to allege as a 
breach that the defendant wrongfully and injuriously 
pulled down, prostrated and destroyed the vaults, &c., • 
fo adjoining the plaintiffs’ vault, without giving them 
due or reasonable or other notice of his, the defendants, 
intention so to do, according to Ills said duty in that 
behalf, although tlie defendant did not shore up or pro- 
tect the plaintiffs' vault, and the defendant did not nor 
would use due care or skill, or take due, reasonable, or 
proper precautions in or about the pulling down or 
prostrating or removing tlie vaults, &c., so adjoining 
the plaintiffs’ vault, upon that occasion, according to 
his said duty. And a general verdict lias been found 
for the plaintiffs, with general damages. 

“The plaintiffs do not in this count allege any right 
to have their vault supported by the vaults or walls of 
the defendant; therefore no right of theirs has been in- 
jured by the act. of the defendant. The duty to give 
notice is charged as one arising from the contiguity of 
the defendant’s vault to that of the plaintiffs. No doubt 
can be entertained as to the opinion of the Court of 
Common Pleas upon this question. The Lord Chief 
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Negligence in Justice in' delivering tlie judgment of the court, says, 
- - - * There is no allegation in this count of any right of 

^Trower. V casement in dlieno solo , which forms the ground of the 
plaintiffs’ action in the first count. And, as to the 
allegation that it was the duty of tlie defendant to give 
notice to the plaintiffs of his intention to pull down his 
wall, if lie did not shore up himself, it is objected, and 
ice think with considerable weight , that no such obliga- 
tion results, as an inference of law, from the mere cir- 
cumstance of the juxtaposition of the walls of the 
defendant and the plaintiffs.’ We also think it is im- 
possible to say that under such circumstances the law 
imposes upon a party any duty to give liis neighbour 
notice. We are inclined to think that the second count 


of the declarat ion lias made tlie breach of this supposed 
duty a substantive ground for damage: and the pro- 
bability is, that the main damage did result from the 
want of notice ; for it is obvious, that if notice had been 
given, the plaintiffs might have taken precautions to 
strengthen their vault. Inasmuch, therefore, as the 
damages are given generally upon the whole declara- 
tion, we think the judgment must be arrested, and a 
venire de novo awarded. 


“ But, supposing that tlie improperly pulling down the 
defendant’s vaults and walls may be treated as tlie sub- 
stantive cause of action, and that the second branch of 
the argument that has been urged on the part of the 
plaintiffs is well founded (which we think it is not), 
then the question arises, whether any such duty as that 
which is alleged to have been violated is by law cast 
upon the defendant. The duty alleged to be cast upon 
the defendant by reason of the proximity of his premises 
to those of the plaintiff, is, ‘ to use due care and skill. 
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and to take due, reasonable and proper precautions in 
and about the pulling down and prostrating and re- 
moving the said vaults, buildings, and walls adjoining 
the plaintiffs’ vault, so that for want of such care, skill 
and precaution, the vault of the plaintiffs, and the con- 
tents thereof, might not be damaged or destroyed on that 
occasion, or the plaintiffs injured in respect thereof ; ’ 
and the breach alleged is, that the defendant did not 
nor would use due care or skill, or take due, reasonable 
or proper precaution in or about the pulling down, 
prostrating or removing the said vaults, buildings or 
walls so adjoining the said vault of the plaintiffs, ac- 
cording to liis duty.’ The question is, whether the 
law imposes upon the defendant an obligation to take 
such care in pulling down his vaults and walls as that 
(lie adjoining vault shall not be injured. Supposing 
that to be so where the party is cognizant of the exist- 
ence of the vault, wo are all of opinion that no such 
obligation can arise where there is no averment that the 
defendant had notice of its existence ; for one degree 
of care would be required where no vault exists, but the 
soil is left in its natural and solid state ; another, where 
there is a vault: and another and still greater degree of 
care would be required where the adjoining vault is of a 
weak and fragile construction. Ilow is the defendant 
to ascertain the precise degree of care and caution the 
Jaw requires of him, if he lias no notice of the existence 
or of the nature of the structure? We think no such 
obligation as that alleged exists in the absence of notice. 
And, therefore, upon this ground also wc think the 
count is bad ; and consequently there must be a venire 
dc novo” * 

* Fletcher v. Hylands, 3 If. & C. 700, 7 93. By the Building Act 
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The language of Lord Tenterden in Walters v. PJeil 
■ evidently applies to the case of a usurpation having 
taken place, as otherwise there could be no necessity 
for shoring ; the same observation applies to Trower v. 
Chadwick; while, from the variety of points which 
combined to form the judgment of the court in Dodd 
v. Holme (z), it can hardly be advanced as a decision 
upon this precise point. 

Upon the amount of caution required in cases where 
no casement exists, depends the question, whether it is 
the duty of a party, intending to make alterations which 
may aflcct his neighbour’s premises, to give notice of 
his intention («). If the observations above made [by 
the author] are well founded, it [follows] that no such 
duty is imposed, [and the judgment in error, in Trower 
v. Chadwick (which was given after the publication of 
the first edition of this work), has decided] that there is 
no obligation to give such notice (£). 

The general rule of law upon this subject is thus laid 
down by liracton : — 

“ Nocumentum enirn potcrit esse justum, et poteril 
esse injuriosum. Injuriosiun ubi cpiis feccrit aliquid in 
*suo injuste — contra legem vcl contra constitutioneni, 
proliibitus a jure. Si autem proliibcrc a jure non pos- 
sit no faciat, licet nocumentum faciut ct damnosum, 

[(*') See na to Dodd v. Holme , (rt) Sec Massey v. Goyder , *1 

Humphries v. lirogdcn , 12 Q. B. Car. & P. 161. 

710, and Gay ford v. tficholls, 9 (Jb) Chadwick v. Trower, 0 
Exch. 70S, per Cur.] Bing. N. C. 1 ; S. C. 8 Scott, 1. 

no duty is imposed on n. person pulling down an old party wall to board 
up or protect tho neighbour's rooms while the wall is down. Tlic in- 
convenience is one to which persons who li>c in houses, the walls oL 
which are not reasonably M\fe, must be subject. ( Thompson v. I fill, 
L. R., 5 C. P. oiM.) 
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tamcn non crit injuriosum, licitum cst cnim imicuiquc Negligence in 

facerc in suo quod damnum injuriosum non cvcniet 

vicino ” (c). 

<c An action docs not lie for an act not prohibited by Semitic^ Not 
law ; as if a lessee at will, by liis negligence, burn his where no case- 
house, an action on the ease does not lie (at the suit of 
the landlord), for the law docs not punish him for per- Shrewsbury 9 * 
missive waste ” (d) ; if, however, the fire be transmitted cas( " 
beyond the bounds of his property, and communicate 
to the adjoining house, he would have been liable at 
common law (c). 

[Here should be mentioned the important case of Smithy. 
Smith v. Kcnriclt {f)> In that ease, a quantity of 
subterranean water had collected in the defendant’s, 
mine ; below the water was a bar of coal, and this bar 
of coal prevented the water from entering the chambers 
of the mine. Adjacent was another mine belonging 
to the plaintiffs, and there were thy r lings or air-holes 
from the chambers of the one mine into those of the 
other. These air-holes or thyiTmgs had been made 
by a previous occupant of the defendant's mine (not 
privy to the defendant) through a seam (part of the 
plaintiffs’ mine), which until then had formed a barrier 
between the mines. The defendant Worked through 
the bar of coal and so let the subterranean water into 
the chambers of his mine, and the water flowing from 
thence through the thyrlings inundated the plaintiffs’ 
mine. It did not appear that the defendant worked 
the bar in a negligent manner ; his object was simply 
to get the coal ; he knew that the result of excavating 

(r) Lib. 4, f. 22 L n. (<0 Turbcrullc v* Stampc, ante, 

(</) Countess of Shrewsbury's p. 400. 
case, 5 Ken. U b. [(/) 7 C. B. 510.] 
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Ncgligctiee in the bar would be, unless artificial means were taken 
fact. 

to prevent it, that the plaintiffs’ mine would be flooded. 

Kc n rich. Under these circumstances, it was held, that the de- 

fendant was not liable to the plaintiffs for the damage 
occasioned by the inundation ; and the court laid down 
“that it is the natural right of each of the owners 
of two adjoining coal-mines, — neither subject to any 
servitude from the other, — to work his own in the man- 
ner most convenient and beneficial to himself, although 
the natural consequence may be, that some prejudice 
will accrue to the ow ner of the other mine, so long ns 
that it docs not arise from the negligent or malicious 
conduct of the party" (g). This ease has really 
no bearing upon the question above discussed, which 
assumes an undoubted right to do the act complained 
of, whereas in Smith v. Kenrich the question was, 
whether there was a right to let the water into the 
plaintiffs’ land. Further, the question above discussed 
only arises in the case of an act being done by a man 
on his land, the positive consequences of which do not 
extend beyond the boiuidarics of his OAvn land ; whereas 
in Smith v. Kenrich , the positive consequences of tlie 
act did so extend. Generally, it is a violation of the 
common right of a landowner, if any act be done on 
other land, the consequence of winch is the intro- 
duction of any substance on to his land ; thus if in 
Smith v. Kenrich , the w r ater had been on the surface 
and confined by a dam, and the defendant by cutting 
through the dam had let loose the water on to the 

[( g ) This proposition appears ante, p. in the case of a sub- 
to be too general, as it excludes sidenee caused in a mine by the 
an action for Lhe infringement, of working of another mine under- 
the natural right of support (see ucath, however carefully.] 
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surface of tlie plaintiffs’ land, he would clearly have 
been liable even though there had been on the plain- 
tiffs’ land a natural barrier to the water, and the plain- 
tiffs had removed this barrier before the water was 
let loose. The exemption of the defendant from lia- 
bility in such cases as Smith v. Kenrick is of an ex- 
ceptional character, depending on the peculiar doctrine 
relating to subterranean water ; the which, as it may 
be intercepted or withdrawn (see ante, p. 287), so it 
maybe let loose into the substrata of adjacent land; 
and the owner of the adjacent land, iL desirous ol pre- 
venting its influx on to his land, must defend him- 
self against it as against a common enemy ; at all 
events, in cases of contiguous mines, where the water 
is set at liberty in the ordinary course of working the 
mine, from which it escapes. The qualification in the 
passage above cited from Smith v. Kenrick , namely, 
that the party letting loose the water may be liable 
if the damage arises from his negligence or malice, 
seems to have been introduced on the reasoning that 
I he peculiar exemption from liability iu such cases 
is made in favour of mining, and therefore does not 
extend .o acts not done in the ordinary and proper 
course of mining.]* 


* Water nut only confers rights, but imposes obligations. It, is 
sometimes beneficial, sometimes mischievous. “ Without any con- 
vention, the occupier of a lower field holds it under the servitude of 
receiving the natural drainage from ail adjoining field on a higher 
level. ” (Per Lord Campbell) Scots Mines Company v. head Hills 
Mines Company , 34 L. T. 31; per Cur., Smith v. Kenrich f 7 C. B. 
uGG.) 

“ The old course of a flood stream being along certain lands, it is not 
competent for the proprietors of those lauds to obstruct that old course 
by a new sort of water-way, to the prejudice of the proprietors oil the 
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Hex v. 
Trafford. 


Mold v. 
London and 
North West’ 
rrn Railway 
Company. 


Hex v. 

Hay ham Com- 
missioners of 
towers. 


Subject to the restriction already mentioned, that an 
encroachment must hot be removed with unnecessary 

other side. It is also clear that an inferior heritor cannot do that which 
will cause the water to stagnate to the prejudice of the superior. This 
applies not only to the ordinary course of the river, but also to a Hood 
channel. I am not talking of that which it takes in extraordinary and 
accidental floods, but the ordinary course of the river in the different 
seasons are subject to the same principle.' 9 (J fenzies v. Earl of 
Jlreadalbane, Bligh, N. S. 418.) A mound inay ho erected to pre- 
vent the course of the river from being altered. ( Farquharson v. 
Farquharson, cited :> Bligh, N. S. 421 .) 

And in Hex v. Trafford (1 B. & Ad. 887), the court say: — “It lias 
long been established that tlio ordinary course of water cannot be law- 
fully changed or obstructed for the benefit of one class of persons to 
the injury of another and they held that no sound distinction could 
he made between the ordinary course of water flowing in a hounded 
channel at all usual seasons and the extraordinary course which its 
superabundant quantity had been accustomed to take at particular 
seasons. The Exchequer Chamber agreed in the principle so laid down, 
and held, in addition, that the landholders had a right to raise the hanks 
of a river from time to time, as it became necessary, upon their own 
lands, so as to confine the flood water within the banks, and prevent it 
from overflowing their own lands, with this single restriction, that they 
did not thereby occasion any injury to the lands or property of other 
persons. ( Trafford v. The Liny, 8 lling. 210, 211.) 

There is no analogy in this respect between a canal and a river ; a 
canal is not a natural outlet for water, and the adjacent landowners 
have no right to its use as such. When, therefore, an overflow of flood 
water comes into a canal, the owners of Lhc canal arc entitled to protect 
themselves by a fence, though they thereby cause the flood to injure 
their neighbours' land. (Field v. London and North W’estern Hail - 
way Company , L. It., 10 Ex eh. 4.) 

A landowner exposed to the inroads of the sea may endeavour to 
protect himself by erecting a groyne or ocher reasonable means of 
defence, though it may cause the sea to flow with greater 'violence 
against the land of his neighbour, and make it necessary l'or him to 
do the like, the sea being a common enemy against which each is 
entitled to protect himself. (Ilex v. J 9 ugham Commissioners, § U. Ik C* 
3G0.) 

Underground water coming into a mine ia also a common enemy 
against which each man must defend hitnsclf. The person in whose 
mine it Collects ia not hound to prevent it flowing into his neighbour's, 
us appears by the above-cited case of Smith v. Kenrich . 
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violence*, there seems nothing to take this class of oases 
out of the rule before adverted to — cc That a party con- 

In Firmstonr v. Whcclcy (2 D. & L. 203), tho plaintiffs and defen- 
dants Yvcro owners of adjoining mines. The defendants had trespassed 
on the plaintiffs* mine and removed a quantity of coal. Water had 
arisen in the defendants* mine, against which, hut for tho defendants’ 
trespass, the coal would have been a barrier, and therefore, as tho 
plaintiffs declared, it had become the duty of the defendants to prevent 
tho water in their mine from flowing into the plaintiffs*. The defen- 
dants neglected to do so, and the plaintiffs’ mine was inundated. The 
Court of Exchequer held the declaration good on demurrer. Pollock y 
C. II., said— 14 There may, perhaps, he a difference as regards the law 
between a harrier in a mine and a fence above ground. If a wall is 
knocked down, the owner may maintain an action for the trespass ; but 
he cannot, by omitting to rebuild it, hold the defendant always respon- 
sible for any consequential damage. Here the plaintiffs say that the 
removal of the harrier is irreparable, and therefore the duty alleged in- 
this declaration may well arise.” 

Jn Clegg v. Bearden (12 (J. 15. 57(1), the facts were similar, and the 
plaintiff, after recovery in an action of trespass for removing the barrier 
of coal in his mine, sued the defendant for omitting to close the aper- 
ture, whereby the plaintiff’s mine was inundated by water from the 
defendant's. The court gave judgment against the plaintiff, saying— 
" The defendant, having made an excavation and aperture in the plain- 
tiff’s land, was liable to an action of trespass; hut no cause of action 
arises from his omitting to enter the plaintiff’s land and fill up the ex- 
cavation. Such an omission is neither a continuation of a trespass nor 
of a nuisance, nor is it the breach of any legal duty.” As to Firm stone. 
v. Whcclcy > they said — ’‘The court did not there determine that there 
was any duly or obligation on the defendants to prevent the water flow- 
ing from their mine through the aperture made by them into the plain- 
tiffs’ ; and if they had, the ease would not, he an authority applicable 
to the present, as the plaintiff has not alleged any such duty or obliga- 
tion in his declaration, nor is his action founded on a breach of any 
such duty, blit on tho omission to fill up the aperture made by him in 
the plaintiff’s mine." 

These cases were before Smith v. Kcnrich. The court there say (7 
C. B. 5<M) that Firmstone v. Whcclcy is hardly to be treated as a deci- 
sion; and though they do not cite Clegg v. Bearden , they say, after an 
action of trespass for removing the barrier, no second action conld ho 
maintained for the consequential damage. Smith v. Kenrick was cited 
with approbation and followed by tho House of Lords in Scots Mines 
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London and 
North West- 
ern lfailn m iiy 
Company. 


Baird v. 11 il- 
Jtiamdon, 


fining himself within the limits of his own property 
may deal with it as lie will” (A). If he dig a pit, he 


[(//.) This view is supported by 
(ray ford, App., Nicholls , liesp., 
0 Excli. 702, in which, the plaint 
being in part for negligently 
taking away the support of a 
modern house, the judgo was held 
to have misdirected the jury in 
leaving to them the question of 
negligence. Tn several modern text 
books, not including AVms. Sauml. 
(sec vol. 2, 100, ii. («), of that 
invaluable work, 2 Notes to Saund. 
802), it is laid down, without fur- 
ther authority than the eases above 
distinguished bv tlio learned edi- 
tors, that an action is maintainable 
against a landowner for negligence 
in removing the support afforded 
by his land to the modern house 
of his neighbour. This may to 
some extent he attributable to 
vagueness in the use of the rela- 
tive term negligence (per Erie, C. 
.7., 20 L. J., C. P. 319 ; Bramwc.ll , 
15., 1 U.&N.251; 3 IT. & N. 318; 


Watson, 15., 28 L. J., Exch. 250), 
of which a definition is given by 
Alder son, 15., in Blyth v. Bir- 
mingham Waterworks Company, 
U Excli. 781 ; and Willcs, J., 
Vavghan v. Tuff Yale Hallway 
Company, 5 II. & N. 0-87, 088. 
It should seem that, in this class 
of eases, if the mere removal occa- 
sions the fall, the defendant is not 
liable, however negligent may have 
been the manner of the removal, — 
for his act was confined to his own 
land ; bnt if it was not merely the 
removal or omission to do things to 
prevent its effect, but the manner 
of the removal, which caused the 
fall, then he is liable, — for then 
of necessity his act must have ex- 
tended beyond liis own land, and 
the force proceeding from it must 
have entered the plaintiff’s land, 
and actively created there I lie 
motion which produced the fall.] 


Company v . Lead Ifills Mines Company (34 L. T. 34), See also Jen on 
v. Vivian (L. II., 0 Ch. 758). 

In J) agnail v. London and North Western liaibray Company (7 II. 
& N. 423; 1 U. & C. oil), by the conjoint effect of the making of the 
defendants’ railway cutting and of their neglect to keep their drains in 
proper order, the plaintiff's mine was inundated by water, which would 
not otherwise have come to it. The mine was not worked until after 
the making of the railway and drains. It was held that the company 
were liable. The ease was decided partly on the effect, of the railway 
acts, but one of ibo grounds of the judgment of tho Court of Exchequer 
w r as that by the acts of the defendants they had diverted the surface 
water and caused it to Hood the plaintiff’s mine. (See also Qi'acknell 
v. Thetford , L. K., A C. P. fi3(i.) 

In ltaird v. Williamson (15 C. 35., N. S. 37fi), the defendant, llic 
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is not bound to put a fence round it, to keep trespassers Negligence in 
from falling into it (i). 

(0 1 Iloll*Abr. 88, pi. 4; fully instance— to a private visitor, see 

supported in J or din v. (trump, 8 Southcote v. Stanley, 1 II. & N. 

M. & W. 788;* [but qualified by 247 ; (tor by v. Hill , 4 C. B„ N. S. 

J lav lies v. Ward , 0 C. 11. 392, to 55G to a visitor at a place of 

tlie extent that if the pit abuts on public entertainment, see Pike v. 

a highway and renders the high- Polytechnic Institution, 1 V. & 

way dangerous to persons passing Y. 712; — to a customer, Chapman 

along it with ordinary care, then v. Jiothwell , E. 15. & E. 1G8 ; 

the occupier is hound to fence it. Lancaster Canal Company y. 

This is on the ground that such Pam ah y , 11 A. & hi. 243, per 

pit is a public nuisance, interfering Cur.; — to a servant, Seymour v. 

with the use of the way. 15 nt if Maddox, 10 Q. B. 320 ; Senior v. 

the pit or other excavation ho not Ward, 1 Ell. & Ell. 385; Holmes 

- substantially adjacent to the way, v. ('lark, G 11. & N. 319; 7 il>. 

there is no obligation to fence it, 937, and the cases there cited ; — 

and no action is maintainable to a passenger at a railway station, 

against the owner of the land, if see Tourney v. London, Brighton, 

a person accidentally or otherwise .ft*. Hail way Company , 3 C. B., 

straying off the way falls into the N. S. 140; Hart in v. Great 

pit. II or drastic v. South York - Northern llail way Company , 1(J 
shire Railway , (ompany,\ C. 15. 179; — to persons suffered 

H. & X. f.7 ; J/ovnsell v. Smyth , to use dangerously defective nm- 

7 C. 15., X. S. 731 : S. 0. 29 L. J., chincry erected on the premises, 

(J. I*. 203. As to the respond- Ilia he move v. Bristol and Exeter 

hility of ail occupier of premises Hallway Company , 8 E. & 15. 

for injuries occasioned by the dc- 1035; see McCarthy v. Young, 0 

feetivc state of the premises to 11. & X. 329.] 

persons there with his leave, for 

* Stone v. Jackson, 10 C. T5. 199. 

owner of a mine on a higher level, was held liable for flooding the Mischief by 
plaintiff's mine on n lower lc\cl with water brought by tile defendant water, 
into his mine, llo was not liable for the escape of water coming into 
his mine from natural causes, on the authority of Smith v Kenrtek , 
hut was hound to prevent the esenpe of water brought there by himself. 

In Hodyhinson v. Ennor (4 15. & S. 229), the defendant was held ITodgltin&on 
liable for permitting the refuse from his manufactory to communicate v. Ennor . - 

with a mill stream of the plaintiff, by a roundabout course through $ 

drains and swallcts, and thereby foul ing the water to his injury. Black- 
hum, J., says if filth ia created on any man’s land, then, in the quaint 
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In the recent case of Harris v. Ryding(k) there had 
been a reservation of the minerals under the land, and 

(/;) 5 M. & W. fiO. [Sec Humphries v. Brogden, 12 Q. B. 739, 
Till.] 


language of the report in Sulk. 301, “he whose dirt it is must keep it 
that it may not trespass.” ■ 

In Harrison v. Great Northern llaihvay Company (3 II. & C. 231), 
the defendants were the transferees from the proprietors of a navigation 
of a dclph, the banks of which they were, hy act of parliament, hound 
to maintain. The outlet of the ilolpli was in a channel, the commis- 
sioners for the management of which were hound to keep it of certain 
dimensions, which they failed in, and by reason thereof the water in the 
dclph was penned hack. It consequently rose in the dclph, and owing 
to its rising and the defective construction of the banks, one of them 
gave way, and the plaintiff’s land was inundated. It was argued for 
the plaintiff that the defendants wero insurers; that as they for their 
purposes brought the wntcr there they were bound to restrain it. The 
court held that it was not necessary to decide this, as the defendants 
wero liable on other grounds. They were hound to maintain n sufficient 
cut or del] jIi. The sufficiency of the cut depended on its depth, width, 
full and outlet, as compared with the water likely to be in it. The cut 
was not sufficient to hold the water likely to be in it, owing, to the con- 
dition of its outlet. If no one was under any obligation in relation to 
the outlet, it was clear that the cut was insufficient, and the defendants 
would be responsible. Were they less so because there was ail obligation 
as to the outlet which was not performed ? The court held not. It was 
not the ease of a sudden wrong done by others in stopping up the outlcL; 
it was a permanent long-continued state of tilings, which it was the duty 
of the defendants to obviate or guard against. Sec also Beg. v. Lord 
Bela mere (12 W. 11. 707 ; 13 AV. It. 757), and Lord Belamere v. Beg. 
(L. It., 2 II. Lds. 417). 

In Fletcher v. Bylands (3 II. & C. 774 ; L. it., 1 Ex. 2G5 ; 3 II. Lds. 
330), the defendant made a roservoir in his land, the water from which, 
owing to a defect in the subsoil, flowed into and flooded the plaintiff’s 
mine, of which the defendant, when his reservoir was made, had no 
knowledge. The Court of Exchequer held that the defendant was not 
liable. The judgment was reversed by the Exchequer Chamber, Blach'- 
hnrn , J., saying, “We think the true rule of law is, that u person who, 
for his own purposes, brings on his land and collects and keeps there 
anything likely to do mischief if it escapes, must keep it in at bis peril, 
and if he does not do so is primd facie answerable for all damage 
which is the natural consequence of its escape. He can excuse himself 
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the defendant removed them in such a negligent manner 
that the surface of the earth fell in. In this case it is 

by showing that the escape was owing to the plaintiffs' default, or per- 
haps that tho escape was the consequence of vis major , or act of God." tya ter,/. '■ 

This was adopted by tho Lord Chancellor (Log} 'Cairn ti) in the Honso . 

of Lords (L. K., 3 II. Lds. 330), where the decision was affirmed. 

In Smith v. Fletcher (L. K., 7 Exch. 305 ; 9 Exch. 64), the defen- Smith r. : 
dunts, in working their mines, had caused water to collect in their land Fletcher. 
to a greater extent than would have been the case had the surface been 
in its normal and unbroken condition, from which it flowed into the 
plaintiff’s mine and did him injury. The judge ruled that thoy were 
absolutely liable for the consequences, and rejected evidence of the 
precautions they had taken to guard against ordinary emergencies. 

The Court of Exchequer upheld his ruling, on the authority of Fletcher 
v. Hylands , the defendant having diverted the surface water and caused 
it to flow into his mine, and them e into the defendant’s, for his own 
purposes. The decision was reversed in the Exchequer Chamber, who 
thought that the ease was not in every respect within the authority of 
Fletcher v. Hylands , and that if evidence had been given on behalf 
of the defendants, there might have been questions for the consideration 
of the jury, and that a distinction ought to have been drawn between 
tho water which came from t lib diversion and that which came from 
the natural overflow, and that the opiuion of the jury ought to have 
been taken as to whether what was done by the defendants was done 
in the ordinary, reasonable and proper mode of working the mine. 

In Crompton v. .Lea (L. TL, 19 Eq. 115), the defendants were about Crompton V. 
to work a mine under a vi\cr, the effect of which would be to tap the Tea. 
river, and that which then existed as a flowing stream would be imme- 
diately precipitated into the mine of the defendants, and thence into tho 
mine of the plaintiff. JIall f V.-C., overruled a demurrer to a lull for 
nu injunction, sayiug that, instead of this beiug an ordinary, reasonable 
and proper mode of working the scams of coal, it appeared to him to 
be just the reverse. 

In the case of persons occupying the upper and lower floors of a Car stairs v. 
house, the occupier of the upper floor is not absolutely bound to prevent Taylor . 
water coming, or being tlioro in the ordinary course, from flowing into 
the lower. In Car stairs v. Taylor (L. K„ 6 Exch. 217), the plaintiff 
hired of the defendant a ground floor warehouse, the upper part being 
occupied by the defendant. The water from the roof was collected by 
gutters into a box, from which it was discharged by a pipe into the 
drains j a hole was made in the box by a rat, through which the water 
entered the warehouse and wetted the plaintiff’s goods. It was held 
that tho defendant was not liable. Martin , B., said, “ Probably the 
defendant was bound to use reasonable care in keeping the roof, bnt 
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obvious, and it appears to have been so admitted, that 
there existed the natural right of support for the upper 


cannot be held responsible for what no reasonable care' or vigilance 
could have provided against.” 

A similar decision was arrived at where the escape of water was from 
a watercloset on the upper floor, there being no evidence of negligcnco 
on the part of the occupier of the upper floor. One who takes the floor 
of a house must bo held to take the premises as they arc. As far as ho 
is concerned, the state of things then existing may be treated as tho 
natural state of things, and the flow of water through cisterns and pipes 
then in operation is equivalent to the natural flow of water. ( Ross v. 
Fedden , L. R., 7 Q. 15. 6G1.) 

The defendant stored water on his laud adjoining the plaintiff's. 
An extraordinary downfall of rain caused the water to burst the banks 
and flood the plaintiff’s land. The court held the defendant not liable, 
on the ground that the defendant had tnken all reasonable care to 
confine the water, and the banks were sufficient for all purposes to be 
anticipated, and tlio flood was caused by the ris major . They were by 
no means sure that the likeness of a wild animal was exact. {Nichols 
v. Mar stand, L. 11., 10 Exch. 2.*>5.) 

In T Yilson v. Newberry (L. B., 7 Q. 13. .31), it was attempted to apply 
llio decision in Hylands y. F bicker to a very different case. The 
defendant was charged with having poisonous ycw-lrccs on his land, 
and taking such little cure of them that the clippiugs were placed on 
tho land of the pin intiff, and poisoned his horses, lie was hold not 
liable, Mellor , J., saying, 4< I£ a person brings on his land things 
which have a tendency to escape and do mischief, he must take care 
that they do not get on to his neighbour’s land. This is very different 
from the proposition contended for, that where a person has yow- trees 
growing on his land, which are clipped by some means, he must pre- 
vent the clippings from escaping to his neighbour’s land, and being 
placed there by a stranger.” 

Where water is diverted or regulated for public purposes under act 
of parliament, as by conservators of a river, a v, waterworks or canal 
company, the authorities managing the water are not liable to an action 
for its escape, though caused by them, nnless they exceed their powers, 
or arc negligent in tlio execution of them, though the party injured 
may be entitled to compensation, if the act so provides. 

The corporation of Thctiord were empowered by act of parliament 
to make navigable the river Brandon. In the exercise of their powers 
they erected staunches in tho river, tho effect of which, combined with 
the natural growth of weeds and the accumulation of silt, was to causo 
the river to overflow its hanks. The court held that they were not 
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soil from the soil beneath; and therefore the entire re- Karri* v.\\ 
moral of the inferior strata, however done, would be — . 
actionable, if productive of damage, by withdrawing 
that degree of support to whicli the owner of the sur- 
face was entitled. It was a clear violation of the duty 
of the subjacent owner to do no act whereby the enjoy- 
ment of the surface could be interfered with (/). 

The seeming exception to this rule, arising from the Dangerous 
prohibition to use dangerous instruments or animals for 
the protection of premises, without notice, depends upon 
the principle, that a man shall not do that indirectly 
which lie cannot do directly; and as such means of 
offence would be calculated to do more injury than he 


[(Z) See the .account of this case given by the court in Ilumphries-v. 
Brogden , 12 Q. B. 730.] 


liable to an action at the suit o£ a proprietor whose lands were flooded, 
because they liad power to erect the Btannchcs, and were not bound to 
cut tho weeds or remove the silt, except for the purposes of navigation. 

( Crachnvll v. Mayor and Corporation of Thetford , L. R., 4 C. P. 

G20.J 

A waterworks company were sued for damage sustained through the Myth v. 
bursting of their pipes after a frost of extraordinary severity. The Mf^xingham 
court set aside a verdict for the plaintiff on the ground that there * 

was no evidence of negligence. Alderson, B., defined negligence as A 
the omission to do something which a reasonable man, guided upon 
those considerations which ordinarily regulate the conduct of human 
affairs would do, or doing something which a prudent and reasonable 
man would not do. ( Myth v. Birmingham 7 Yaterworhst Company, 

11 Exch. 781.) 

A canal company made their canal over the plaintiff’s minerals, which Bunn v. 
they refused to purchase, lie worked his mines as the act of parliament 
allowed him, and in so doing caused tho caual waters to flow into and ^ 
drown his mine. It was held that the company were not liable to an 
aeljon. The canal was lawfully made and lawfully kept, and tho 
plaintiff worked his mine at his own risk. Some of the judges thought 
that he was entitled to compensation on the construction of the act of 
parliament. ( Dunn v. Birmingham Canal Company , L. It., 7 Q. B. 

244; 8 Q. B. 42.) 
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' Jones v. Bird. 


would be justified in using to defend his possession 
against trespassers, he shall not be allowed to do so 
unless lie gives such notice as makes the party fully 
aware of the danger he is rushing upon, and the damage 
sustained by him clearly the consequence of liis own 
act (tw). 


The cases in which parties acting in a public capacity, 
and under the limited authority conferred by then- office, 
have been held liable for the injurious consequences 
of tlicir want of care, do not afford any authority upon 
this subject (n) — whether they arc liable for not taking 
due and proper precautions in doing the acts they arc 
authorized to do: or liable only if they have not acted 
to the best of their skill and judgment: the principles 
already adverted to do not appear to apply to them. 

In the case of Jones v. Jiird{o\ an action was brought 
against the Commissioners of Sewers for negligently 


(w) [See the judgments in 
Deane v. Clayton , 7 Taunt. \ SO ; 
Jlott y. 1 Mikes, 3 11. & A. 301 ; 
Bird v. Jfolhrook , 4 lling. 033 ; 
ami] post, Ch. VII. 

[(m) See St a inton v. Woolryaft, 
23 Bcav. 225 ; S. C. 2G L. J., 
Chan. 300.] 

(o) 5B.&A. 837. [This and 
the two next cases mentioned in 
the text will suffice to illustrate 
the distinction pointed out by the 
learned author. For move recent 
authorities upon the subject, seo 
Whitehovsc v. Fellowes , 10C. 15., 
N. S. 7C5 ; Buck v. Williams, 3 
II. & N. 308, and the cases there 
cited; Southampton and It chin 
Bridge Company v. Local Board 


of Southampton, 8 E. & 11. 801 ; 
Cibls v. Trustees of Liverpool 
Docks (Cum. Scac.), 3 II. St N. 
101; Metcalfe v. Ilethcri nyton 
(Cam. Scac.), 5 II. & N. 719; 
Pig got v. Eastern Counties Bail- 
nay Company 3 C. II. 229 ; 
Vaughan v. Taff Vale Bail way 
Company (Cam. Scac.), 5 II. & 
N. 079; Mersey Docks, $c. Board 
v. Pcnhallow (Cam. Scac.), 7 H. 
& N. 329 ; Cowley v. Mayor , ,fc. 
of Sunderland, (J II. & X. 5G5 ; 
White house v. Birmingham, Jfc. 
Canal Company , 27 L. J., Kxcb. 
25; Manley v. The St. Helens 
('anal, $c. Company , 2 H. & N. 
840.] 
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making sewers near the plaintiff’s houses, whereby the Negligence in 
foundations thereof were weakened, and the walls fell umUcdlri^ht, 
down. It appeared that the sewer, which it was neces- j onet y 
sary to repair, ran immediately adjoining the plaintiff’s 
houses, with a stack of chimneys belonging to one of 
the houses resting upon the arch of it. Being necessary 
to re-build this arch, the defendants, to support the 
chimneys, placed under them a transuni and two upright 
posts: the chimneys fell, and, in consequence of their 
fall, the houses fell also. Contradictory evidence was 
given as to whether proper care was taken in supplying 
the place of the arch. It further appeared, that there 
was no specific notice given to the owner of the house 
to which the chimneys belonged, of the danger in which 
they would be placed. But a general notice was given 
to the inhabitants of the houses, that the sewer was 
repairing; the jury having found a verdict for the plain- 
tiff, ynder the direction of the Chief Justice, a rule was 
obtained for a new trial, which was afterwards dis- 
charged, the court holding, “ That the Commissioners 
of Sewers and agents, when repairing sewers in the 
neighbourhood of houses, were bound to take all proper 
precaution for their security; and that one question for 
the jury to consider was, whether shoring up was a 
proper precaution, and whether it had been omitted. 

1 also told them,” continued Abbott , C. J., “that, even [ 208 ] 

if they w ere of opinion that the stack of chimneys could 
not, by any shoring up whatsoever, have been prevented 
from falling, still it was the duty of the defendants, if 
they thought so, to give specific notice of die danger to 
the owner ; and that, if they did not do so, they were 
responsible.” “ As to the merits of the case,” said 
Bayley , J., “it is contended, that the defendants are 
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protected, it* they acted bond fide 9 and to the best of 
tlieir skill and judgment. But that is not enough; 
they are bound to conduct themselves in a skilful 
manner, and the question was most properly left to tlie 
jury to say, whether the defendants had done all that 
any skilful person could reasonably be required to do 
in such a case.”* 

In the case of The King v. Commissioners of Sewers 
for the Levels of Pagham (p), it was held, that where 
commissioners of sewers acting bond fide for the benefit 
of the levels for which they were appointed, directed 
certain defences against the inroads of the sea, which 
caused it to flow with greater violence against and injure 
the adjoining land not within the levels, they could not 
be compelled to make compensation to the owner of it, 
or to erect new works lor his protection. “ I am of 
opinion,” said Lord Tenter den, "that the only safe rule 
to lay down isjhis, that each land-owner for himself, or 
the commissioners acting for several land-owners, may 
erect such defences for the land under their care, as the 
necessity of the case requires, leaving it to others, in 
like manner, to protect themselves against the common 
enemy” (y). 

"It seems to me,” said Bay ley , # 1 ., “that every land- 
holder exposed to the inroads of the sea has a right to 
protect himself and is justified in makiug and erecting 
such works as arc necessary for that purpose ; and the 
commissioners may erect such defences as are necessary 

( jf ) 8 B. & C. 335; [S. (J. 2 [(g) See Smith v. Kcnrich , 7 

N. & Man. 468; cited 1 Smith, C. B. C1B, ante, p. 441.] 

L. C. 5th cd. 248.] 


* Drew- v. Acw Hirer Cvmjnuiy, G Cur. & Payne, 754. 
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for the land intrusted to their superintendence. If, Negligence in 
indeed, they made unnecessary or improper works, not umited^ight. 
with a view to the protection of the level, but with a Pex y 

malevolent intention to injure the owner of other lands, hiim ***** 

they would be amenable to punishment by criminal in- 
formation, or indictment, for an abuse of the powers 
vested in them. But if they act bona Jide> doing no 
more than they honestly think necessary for the protec- 
tion of the level, their acts are justifiable, and those 
who sustain damage therefrom must protect themselves, 
if a man sustains damage by the wrongful act of an- 
other, he is entitled to a remedy; but to give him that 
title, these two things must concur — damage to himself^ 
and a wrong committed by the other. That he has 
sustained damage is not of itself sufficient. Here the 
party may have sustained damage, but the commis- 
sioners have done no wrong. The right which eacli 
land-owner has, is to protect himself, not to be pro- 
tected by his neighbours. To that right no injury has 
been done, nor can any wrongful act be charged against 
the commissioners.” 

The civil law recognized the same distinction be- Civil Law. 
tween acts of self-defence and ordinary acts in the use 
of property (r). 

In this case it was in fact held, that the commis- 
sioners had, with respect to making defences against 


(»■) Idem Labco ait, si vicinus 
fiumcn (aut) torrentem averterit, 
11 c aqua ad cum perveniat, cfc hoc 
modo sit effect nm lit Ticino 110 - 
ccntnr, agi cum co nqnce pluviro 
, 'licencin', non posse, nquam enim 
ureerc, hoc cs>t, curare lie inflnat ; 
quee sen ten tia verier cst, si modo 
non hoc animo feci l nt tibi noeeat, 


ncd nc sibi noccat.— L. 2, § 9, ft’. 
Dc aq. et aq. pi* arc, 

Aggcrcs juxta iiumina in pri- 
vato facti, in nrbitrium aquas plu- 
vial arccndce veniunt, ctiamsi trans 
ffnmcn noceant; ita si memoria 
corum extet, rt si fieri non debuc- 
runt,— L. 23, § 2, ff. ibid. 
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the sea, the same right as the owner of the land; and 
that as every owner has, as incident to the property, 
the right of doing whatever may be requisite for its 
protection from the incursions of the sea, they were not 
liable for the injury resulting from the erection of such 
defensive works. 

In the recent case of The Grocers' Company v. 
J)onnc{s ), the same principles were recognized. 

Tindal, C. #T., in delivering the judgment of the court 
of C. P., said, — “ But the question is, whether the facts 
found upon this award bring the case within the terms 
of the declaration. The cause having been referred, 
and the arbitrator having stated the tacts for the opinion 
of the court, we must see whether or not the facts so 
found raise the duty set up by the plaintiffs in their 
declaration. The declaration states that the commis- 
sioners wrongfully ami injuriously did make, cut and 
dig a certain shaft, sewer, gutter and ditch, near unto 
an ancient messuage and premises in possession of the 
plaintiffs, and did unskilfully, wrongfully and impro- 
perly make, cut and dig the said shaft, sewer, gutter 
and ditch, so being near unto the said ancient messuage 
and premises of the plaintiffs as aforesaid, and did also 
make, cut and dig the said shaft, gutter, sower ami 
ditch, without shoring up, propping or duly securing 
the said messuage and premises, or the earth and sub- 
soil supporting the walls of the said ancient messuage 
and premises of the plaintiffs as aforesaid, in order to 
prevent the same from being injured by the said making, 
cutting and digging of the said shaft, sewer, gutter and 
ditch as aforesaid. As to the want of notice, the arbi- 

(*) 3 Bing. N. C. 31; 3 Scolt, Stainton v. 1 Voolrych, 23 Bear. 

856, anil eases there cited j [and 225; S. C. 26 L. J., Chanc. 300.] 
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trator has raised no question. We must then look at 
the award, and see whether or not the commissioners 
have conducted themselves in an unskilful, wrongful 
and improper manner in the construction of the sewer 
in question. The allegation of unskilfulness is nega- 
tived by the award, for it expressly finds that the work 
was done in a skilful and proper manner. But the 
question is, whether the commissioners are to be mulcted 
in damages by reason of their having proceeded by a 
process called tunnelling, in preference to open cutting. 
If the award had found, that, in the judgment of ex- 
perienced men, no injury would have resulted to the 
plaintiffs, had the commissioners proceeded by open 
cutting, the plaintiffs would have been entitled to a 
verdict. But the arbitrator finds that there was risk in 
either way, though less from open work than from the 
other mode: and if the commissioners were bound to 
pursue that mode which gave the greatest possible 
chance of escape from injury, the verdict ought to 
be entered for the plaintiffs. But how are we to say 
that the commissioners are to be liable in damages, not 
because iliey did not perform the work in a skilful, 
proper and workmanlike manner, but because they did 
not adopt that course which afforded the utmost pos- 
sible chance of averting danger? The court is not to 
balance possibilities. Wc arc called upon to pronounce 
a judgment against the commissioners, because, bad 
another mode of operation been resorted to, by some 
remote possibility the damage of which the plaintiffs 
complain might not have accrued. It seems to me that 
the plaintiffs can only entitle themselves to a verdict 
by showing that the injury would not have happened 
if the sewer had been constructed by open cutting: 
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and consequently tlie verdict must be entered for tlio 
defendant.”* 

* The rule established in Bex v. Pease (4 B. & Ad. 30), and Vaughan 
v. Taff Vale Bailway Company (5 II. & N. 679), is, that when the 
legislature has sanctioned the use of a locomotive engine, or other 
act which at common law would he a nuisance, there is no liability for 
any injury caused by using it, so long as every precaution is taken 
consistent with its use. ( Hammersmith Railway Company v. Brand, 
L. It., 4 II. Lds. 201.) The powers must be exercised with due and 
leasonable care and diligence. (Jollijfe v. Wallasey Local Board , 
L. It., 9 C. P. 79.) With a reasonable regard to the l ights of others, 
and not in a vexatious or careless way. ( Biscoo v. Great Eastern 
Railway Company , L. It., 16 Eq. CIO.) 

A railway crossing a highway on the level is within this rule. In 
this case the company are bound, iu addition to putting up the gates, 
&c. required by statute, to take reasonable precautions to prevent acci- 
dents to the public using the highway. Thus, where a railway crossed 
a footway and an accommodation carriage road at a sharp curve, and a 
large number of trains passed daily, and the view was obstructed by a 
bridge, and there was no caution board and no person ill charge of the 
gate, and the plaintiff while using the footpath was knocked down by 
nn engine, Erie, C. J., left it to the jury whether or not the company 
had been guilty of negligence, and they having found for the plaintiff, 
the court upheld their finding. (Bilbce v. London , Brighton and South 
Coast Railway Company , 18 C. B., N. S. 584.) And where the plain- 
tiff was knocked down by an engine of the defendants while crossing 
the line by a footpath, the morning being (lark and foggy and the rail- 
way obscured by smoke, and be looked up and down before crossing, the 
defendants were held liable, because the cuginc had no light and did 
not whistle. The court held that the defendants were bound to use 
reasonable precautions in working their line. {James v. Great Western 
Railway Company , L. R. f 2 C. P. 034, n.) These cases were decided 
on the ground that the company arc bound to take additional precautions 
where there arc special dangers in working the line, beyond those con- 
templated by parliament, ns where such circumstances prevent a person 
from avoiding an approaching train by the exercise of due care. (Per 
Smith , J., Skelton v. London and North Western Railway Company, 
L. R., 2 C. P., 637.) 

In Cliff v. Midland Railway Company (L. K., 5 Q. B. 268), 
Mellor, J., says, u That the company arc bound, in crossing a footway 
on the level, as to the mode of working their railway, as to the rate 
of speed, and signalling, or whistling, or other ordinary precautions, 
to use everything that is reasonably necessary to 'secure the safety of 
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persons who have to cross the railway by the means of the footway Railway cross-.. 
It was there held that they were not bound to have a gatekeeper, nor ing, 
chargeable with negligence because they had omitted to avail themselves 
of an act of parliament which enabled them to do away with the level 
crossing. With respect to the structure of the highway they cross, they 
arc hound to Jay and keep their rails so as to do as little injury as possible. 

( Oliver v. North Eastern i Railway Company, L. K., 9 Q. B. 409.) 

Where the railway was so made that a person crossing it could sec an 
approaching train in time to avoid it, the court held that there was no 
reasonable evidence of negligence to go to a jury. ( Stubley v. London 
and North Western Railway Company, L. It., 1 Ex'. 13; Skelton v. 

London and North Western Railway Company, L. 11., 2 C. P. G31 ; 

Ellis v. Great Western Railway Company, L. R., 9 C. P. 551.) 

Where the company’s servant left a carriage gate open contrary to the 
statute and the company’s rules, and so invited the deceased to cross the 
line, they were held liable. {Staplcy v. London, Brighton and South 
Coast Railway Company, L, K., J Ex. 21; W unless v. North Eastern 
Railway Company , L. K,, II Q. B. 48 L ; 7 JI. Lds. 12.) So where the 
company’s servant in charge of the gates across a public road told a 
person using n private way that he might safely cross the line, the deci- 
sion was the same. ( Lunl v. London and North Western Railway 
Comgmny, L. R., 1 Q. B. 277.) Where from their neglect to have a 
gate or stile at a footway n child strayed on the railway and was injured, 
the company was held liable, as had a stile been there he might not have 
got, on the line. ( Williams v. Great Western Railway Company , 

L. R., 9 Ex. 157.) Where the plaintiff using a carriage-road, finding 
no one in charge of the gates, opened them himself and was injured, the 
company were held not liable, on the ground that he had no right to 
open the gates, ami the accident was therefore not the necessary effect of 
the company’s neglect. ( Wyatt v. Great Western Railway Company , 
i; B. & S. 709.) 

Where a public body is authorized by parliament to construct public Liability of 
works, such as works for the benefit of commerce {Mersey Bock Trustees body acting 
v Gibbs , L. R., 1 II. Lds. 93 ; 11 II. Lds. G8(»), or a sluice for the fo r P u ^ c * 
drainage of a district ( Coe v. Wise, L. R„ 1 Q. B. 711 ; Collins v. 

Middle Lceel Commissioners , L. R., 4 C. P. 279), thongh all their funds 
are devoted for public purposes they are responsible for negligence to 
the same extent as an individual. On this principle the Conservators 
of the Thames were held liable for the defective state of a towing-path, 
for the use of which they took tolls, though it was over the natural 
soil. If they announce to those who pay the tolls that they must take 
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Negligence in property, niny be productive of injury to the public (f), 
l^mUeiTright. he AS bound to exercise sucli a degree of care and cau- 
tion as shall prevent damage to persons exercising, on 
their part also, reasonable care to avoid the danger (w). 


[(£) It will bo seen that in 
Ifanlcaslle r. South Yorkshire 
Railway, Ac. Company , post, p. 
467, the question for the jury was 
held not to he whether the act 
was productive of danger to the 
public.] 

[(v) In the case of a dangerous 
public nuisance, as an obstruction 
to a way such ns renders it im- 
passable with safety, a person who 
incurs the danger, knowing of its 


existence, and suffers damage, is 
not prevented from recovering for 
the damage, if under the circum- 
stances it was not inconsistent 
with common prudence to run the 
risk. Cl a yards v. Bet hick, 12 
Q. B. 439; 'llwmpson v. North 
Eastern Railway Company, 2 15. 
& S. 10G. As to the doctrine of 
contributory negligence, see 1 
Smith, L. C. 252 — 255. J 


Liability of 
body acting 
for public. 


Liability for 
non-repair of 
highway. 


the path as they find it, they arc not liable ( Winch v. Conservators 
of the Thames , L. II., 7 C. 1\ 458 ; 9 C. P. 8S9), and they arc liable 
for the negligence of their servants employed in the performance of 
works. (Foreman v. Mayor of Canterbury , L. 11., G Q. B. 214.) 
Where an obligation is imposed on a public body in terms absolute, 
as to keep sewers properly cleansed so as not to be a nuisance, it is 
understood to be qualified as obliging them to exercise reasonable care 
and diligence. If they do not know of an obstruction, and could not 
arrive at such knowkdgc by the exercise of reasonable care and dili- 
gence, they arc not liable. ( Hammond v. St. Pancras \cstry, L. 11., 
9 C. P. 31G.) 

The inhabitants of a parish or county, although liable to repair 
highways and bridges, arc not liable to be sued for an inj ury caused 
by their neglect to perform such duty. A surveyor of highways, being 
tbeir servant or officer, and a public corporation substituted for them, 
have the same immunity. (Parsons v. St. Matthew, Bethnal Green, 
L. II., 3 C. P. 5G ; Gibson v. Mayor of Preston , L. R. f 5 Q. B. 218 ; 
Taylor v. Grecnhalyli , L. II., 9 Q. B. 487.) Nor are they liable for 
the non-performance of a discretionary power, as when an act provides 
that the body may fence a pit. ( Wilson v. Mayor of Half ax, L. 11., 
3 Exch. 114.) But if they place or maintain an obstruction on the 
highway, they arc liable, as w here they were proprietors of a sewer, 
and a grid placed by them over it in the highway was in a defective 
condition through their neglect. ( White v. Hindlcy Board of Health , 
L.1L, 10 Q. B. 219.) 
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If, however, he has used such due caution, he will not Negligence in 
be liable for injury arising from the interference of a limited right, 
wrong-doer ( x ). 

Thus in Daniels v. Potter and others (y), an action Daniels v. 
was brought for negligently permitting the flap of the lotter ' 
defendants’ cellar to remain unfastened, whereby it fell 
upon and broke the plaintiffs legs. It appeared in 
evidence that the flap was placed in a slanting position, 
on a projecting ledge, about a foot above the pavement. 

It was not fastened in any way, but merely leaned 
against the window of the defendants’ warehouse and 
the house adjoining. One of the plaintiff’s witnesses 
said, that the passing of a stage coach or heavy waggon 
might have the effect of shaking it down. The de- 
fendants’ witnesses stated, that the flap was pulled over 
by some boys who were playing about, and who, though 
warned by defendants’ men, would not go away; and 
that the flap had been placed in the same way for many 
years, and that no accident had happened. 

Tin dal , C. J., said, Cfc The defendants were bound, 
in placing the flap, to use such precaution as would 
preserve it under all ordinary circumstances from falling 
down ; but if it was so secured, and a third person over [ 273 "] 

whom they had no control came and removed it, then I 
think the defendants will not be liable. The plaintiff 
says, that the flap fell in consequence of the negligence 
of the defendants ; the defendants’ ease is, that it was 
placed securely, and that a wrong-doer pulled it over 
on the plaintiff and your verdict will be for the plain- 
tiff* or defend ants, according as you believe the one 

[(.») Sc© Jtccdier. London and (y) 4 C. & P. 2G2. [Sec wises 

North Western Hallway Com - cited ante, p. 447, n. (/).] 
jmny, 4 ISxch. 244.] 
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or the other of these stories. There is no doubt ns 
to the law of the case. The question for your con- 
sideration will be, whether upon this occasion the de- 
fendants and their servants did use due and ordinary 
care in placing up this flap so as to prevent any acci- 
dent from happening. It might certainly have been 
secured by a string, or by a hook, or by some person 
holding it, if that were necessary to the security of it. 
A tradesman under such circumstances is not boimd to 
adopt the strictest means, but he is bound to use such 
care as any reasonable man looking at it would say is 
sufficient ; and if he does use such care in the placing 
of the flap, and a wrong-doer comes and displaces it 
from the position in which it has been placed, it being 
that in which a careful man would place it, lie will 
not be answerable in an action, but the party must 
look for compensation to such wrong-doer who so dis- 
placed it.” * 

Tlic jury found for the plaintiff. 

So, too, in Proctor v. Harris (r), where the action 
w r as brought against a publican for leaving open a trap- 
door on the foot-pavement, in the evening, after the 
lamps were lighted. It appeared that the defendant 
had, immediately before the accident occurred, been 
lowering a butt of beer into his cellar through this very 
aperture. 

7 'intlal, C. *T., in summing up, said, “ The question 
00 4. C. & P. 337. 


* lie is not answerable to the wrong- doer, nl though a child or any 
one acting in concert with him, even if he does not use due care in 
placing the flap. In such case he is liable to a person innocent of tlio 
wrong. (Hughes v. Afarfc, 2 H. & C. 744 ; Mangan v. Atterton f L, 
R., 1 Ex. 230.) 
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is, whether a proper degree of caution was used by the Negligence in 
defendant. He was not bound to resort to every mode SmiteTiight. 
of security that could be surmised, but he was bound p r0 ctor y 
to use such a degree of care as would prevent a reason- Harris. 
.able person, acting with an ordinary degree of care, 
from receiving any injury. The public have a right to 

walk along these footpaths with ordinary security. It 

maybe said, on the one hand, that these kinds of things 
must be, and that trade cannot be carried on without 
them ; but, on the other hand, it must be understood 
that as they are for the private advantage of the in- 
dividual, he is bound to take proper care, wdicn he is 
using his cellar, to prevent injury. With respect to the 
plaintiff, you will have to consider whether there was 
so little care and caution on his part, that he was him- 
self guilty of negligence in running into the danger. 

If there had been sufficient light, most likely it would 
have prevented him from falling in. A more infirm 
person might have sustained a greater injury than it 
appears the plaintiff has received. The question is, 
whether you think this flap was in tlic nature of a 
nuisance, used in the manner it was, and whether, look- 
ing to all the circumstances, the pin intiff fell in, owing 
to the negligence and carelessness of the defendant, 
in not sufficiently protecting the place at this hour, 
being after dark. If you think so, you will find for 
tlic plaintiff. But if you think that the plaintiff did 
not himself use due caution in tlic matter, then you 
will give your verdict for the defendant.” * 

[A similar question arose in Barnes v. Ward (a). Barnes v. 

[(«) 9 C. B. 302. ]i ard ' 

* There was a similar direction to the jury in Witherlcy v. Regent's 
Canal Company , 12 C. B.,N. S. 2. 
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There, a woman in walking after dark along an im- 
memorial public footway, met with her death by falling 
down an open unrailcd area, of which the defendant 
was in possession. The area abutted on the way, and 
was made by the defendant for a house then in the 
course of erection by him. The action was brought 
under 9 & 10 Viet. c. 93, by the administrator of the 
deceased, for negligence, on the part of the defendant, 
in not having fenced or railed in the area. At the 
trial, the jury having been directed, that if there was 
a public way abutting on the area, and it would be 
dangerous to persons passing unless fenced, or a public 
way so near, that it would produce danger to the public 
unless fenced, tlu Y defendant would be liable, unless the 
accident >vas occasioned by want of ordinary caution 
on the part of the deceased — gave a verdict for the 
plaintiff. The defendant moved, on points reserved, 
for a nonsuit, alid also in arrest of judgment, and ob- 
tained a rule to show cause. On cause being shown, 
the court, after taking time to consider tlicir judgment, 
discharged the rule ; and Maule , J., delivering the 
judgment, said as follows : — “ On the part of the de- 
fendant, it was argued, that no use which a man chooses 
to make of his own property can amount to a nuisance 
to a public or private right, unless it in some way 
interferes with the lawful enjoyment of that right: 
that, in the present case, the excavation of the area 
in no manner interfered with the way itself, or was 
in any sense hurtful or perilous to those who con- 
fined themselves to the lawful enjoyment of the 
right of way; and that it was only to those who, 
like the deceased, committed a trespass, by deviating 
on to the adjoining land, that the existence of the area, 
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though not fenced, could be in any degree detrimental 
or dangerous. 

“ In support of this view of the subject, reliance 
was placed on the case of Blythe v. Topham (i), where 
it was held, that, if A. seised of a waste adjacent to a 
highway, digs a pit in the waste, within thirty-six feet 
of the highway, and the mare of B. escapes into the 
waste, and falls into the pit, and dies there ; yet B. 
shall not have an action against A;, because the making 
of the pit in the waste, and not in the highway, was 
not any wrong to B. ; but it was the default of B. 
himself that his mare escaped into the waste. And, in 
further support of this doctrine, a passage was cited from 
the judgment of Alderson , B., ill Jordin v. Crump (c), 
where the ease is put of a man, who, passing in the 
dark along a foot-path, should happen to fall into a pit 
dug in the adjoining field, by the owner of it. ‘ In 
such a case,’ says the learned judge (d), ( the party 
digging the pit would be responsible for the injury, 
if the pit were dug across the road ; but, if it were only 
in an adjacent field, the case would be very different, 
for the falling into it would be the act of the injured 
party himself.’ And as to the case of Coupland v. 
liar dirty ham, it was not only denied to be law by the 
counsel for the defendant, but it was further argued 
that, in that case, — as appeared by the original nisi 
prius record, procured by Coltman , J., — as also in Jarvis 
v. Dean , — the area was in*onc count alleged to be in the 
highway. 

w But it seems clear to us that, in each of these 
cases, the area in question was not parcel of the road, 

(20 1 Roll. Abr. 88 j Cro. Jac. (c) 8 M. & W. 782. 

158. (J) 8 M. 5c W. 788. 
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but was an area meant to be fenced' oft 1 from it, in the 
ordinary way, by upright iron rails, so as to exclude 
the public from it, in a manner quite inconsistent with 
the notion of its being itself part of the highway. And 
-with respect to the ease of Blythe v. Topham , and the 
passage cited from the judgment in Jordin v. Crump , 
it must be observed, that, in these instances, the exist- 
ence of the pit in the waste or field adjoining the road, 
is not said to have been dangerous to the persons or 
cattle of those who passed along the road, if ordinary 
caution were employed. 

tc In the present ease, the jury expressly found the 
way to have existed immcmorially : and they must be 
taken to have found that, the state of the area made the 
way dangerous for those passing along it, and that the 
deceased was using ordinary caution in the exorcise of 
the right of way, at the time the accident happened. 

“ The result is, — considering that the present case 
refers to a newly-made excavation adjoining an imme- 
morial public way, which rendered the way unsafe to 
those who used it with ordinary care, — it appeal s to us, 
after much consideration, that the defendant, in having 
made that excavation, was guilty of a public nuisance, 
even though the danger consisted in the risk of acci- 
dentally deviating from the road ; for the danger thus 
created may reasonably deter prudent persons from 
using the way, and tlms the full enjoyment of it by the 
public is, in effect, as much impeded as in the case of an 
ordinary nuisance to a highway. 

“ With regard to the objection, that the deceased 
was a trespasser on the defendant’s land at the time the 
injury was sustained, — it by no incans follows from this 
circumstance that the action cannot be maintained. A 



NEGLIGENCE 


467 


trespasser is liable to an action for the injury which he Negligence in 
does: but he does not forfeit his right of action for an Hmited right, 
injury sustained. Thus, in the case of Bird v. Hoi- Garnet v. 
brook (e), the plaintiff was a trespasser* — and* indeed* Ward. 
a voluntary one* — but he was held entitled to an action 
for an injury sustained in consequence of the wrongful 
act of the defendant* without any want of ordinary 
caution on the part of the plaintiff* although the injury 
would not have occurred* if the plaintiff had not tres- 
passed on the defendant’s land. This decision was 
approved of in Lynch v. Nurdin (/)* and also in the 
case of Jordin v. Crump, in which the court, though 
expressing a doubt as to whether the act of the defend- 
ant in setting a spring-gun w r as illegal, agreed, that* if 
it were, the fact of the plaintiff’s being a trespasser 
would be no answer to the action. For these reasons* 
wc are of opinion that the declaration in this case dis- 
closes a good cause of action/’ 

“ The principle of the above decision/' said Martin * HardcastU v. 

,, , . Tr T , j -w t- i Mouth Yorlir 

lh, delivering judgment m llardcastle v. South I ork- shire Hail - 
shire Railway , §c. Company (g), “was that such an ex- 
cavation was a public nuisance* and that an individual 
injury arising from such a nuisance was the subject- 
matter of an action to the party aggrieved. 

“When an excavation is made adjoining to a public 
'way* so that a person walking upon it might* by making 
a false step* or being affected with sudden giddiness, or* 
in the case of a horse or carriage-way, might, by the 
sudden stalling of a horse, be thrown into the excava- 
tion* it is reasonable that the person making such exca- 
vation should be liable for the consequences; but 'when 


(e) 4 Bing. 628; 1 M. & 1\ (’,07. (y) 4 If. & N. 07. 

(f) 1 Q.B.37; 4 P.& D. 677. 

TI II 2 
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tlie excavation is made at some distance from the way, 
and the person falling into it would be a trespasser 
upon the defendant’s land before lie reached it, the case 
seems to us to be different. We do not see where the 
liability is to stop. A man getting off a road on a dark 
night and losing his way may wander to any extent, 
and if the question be for the jury, no one could tell 
whether he was liable for the consequences of his act 
upon his own land or not. We think that the proper 
and true test of legal liability is, whether the excavation 
be substantially adjoining the way, and it would be very 
dangerous if it were otherwise, — if in every case it was 
to be left as a fact to the jury whether the excavation 
were sufficiently near to the highway to be dangerous. 

“ When a man dedicates a way to the public, there 
docs not seem any just ground, in reason and good 
sense, that lie should restrict himself in the use of the 
land adjoining to any extent, further than that he should 
not make the use of the way dangerous to the persons 
who are upon it and using it; to do so would be dero- 
gating from Iiis grant : but lie gives no liberty or licence 
to the persons using the way to trespass upon his ad- 
joining land (A), and if they in so doing come to mis- 
fortune, 'sve think they must bear it, and the owner of 
the land is not responsible. If fences are to be put up, 
it would seem more reasonable that they should be put 
up by those who use the way, or those who are under 
the obligation to repair it, than by the person who dedi- 
cated it to the public, or his successors. As we are 
clearly of opinion that there is no such obligation to 
fence, as alleged in the declaration, and also that, upon 

(70 Ilomsellv.Smyth,7 C. B., fact of giving such licence would 
N. S. 731, shows that the mere not mahe him responsible.] 
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the above state of facts, there is no liability, our judg- 
ment is in accordance with the principle of the case of 
Blythe v. Topham (ubi supra), which we think is a true 
one.”] * 


Negligence in 
exercise of a 
limited right* 

Hardca&tldf. 
South Tor & 
shire 

$c. Company* 


* If a highway runs hy Iho side of an ancient ditch, the owners Way. 
of the ditch arc under no obligation to fence it against the high- Excavation 
way. ( Cornwell v. Metropolitan Commissioners of Sewers, 10 before dedica- 

Ex. 771.) Nor are the parish hound to fence it when it is on the tion. 
side of a precipice and has never been fenced. ( Rex v. Whitney , 

7 C. & P. 211.) If a highway is dedicated with steps or a pro- 
jecting cellar flap upon it, the owners of the steps or the flap are 
not responsible for accidents to persons falling over them. ( Fisher v. 

Prorvsc , 2 13. & S. 770; Lc Neve v. Mile End Vestry , 8 E. & B. 1054; 

Movant v. Chamberlin , G IT. & N. 541; Mercer v. Woody ate, I* 11., 

5 Q. B. 2(* ; Arnold v. JJlakcr, L. 1?., G Q. B. 433.) On the same prin- Bobbins v. 
ciple, where a highway consisted of a flagstone and grating over a gulf, J° ne *‘ 
and the flag and grating were out of repair and unequal to bear the 
weight of a person standing on it, but gave way with him and he was 
killed, It was held that the owner of the flagstone and grating was 
not hound to keep them in repair, and therefore was not responsible. 

{Bobbins v. Jones, 15 C. B., N. S. 221.) The court say, “ This case is 
not Iho same as that of an open cellar flap, which may be considered as 
a trap in ils nature and essence unless it be kept shut. Besides, that is 
worn out by use for the benefit of the occupier of the cellar, of which it 
is the door. The present case is nearer that of a mine propped up and 
of a way dedicated upon the surface. In such a case will any one ven- 
turo to suggest that the owner of the mine and surface, or cither of them* 
must rcr.ow the props when they rot and llic road threatens to sink into 
the mine. This docs not fall within the law as to keeping buildings 
adjoining the highway in such a state, by repair or otherwise, as not to 
endanger passers by. 'What was insufficient here was part of the high- 
way itself. Such law may apply to the arches of a cellar under afoot- 
way, though this, wo conceive, may he worthy of argument and open to 
distinctions as to tlic state of things at the time of the dedication and 
other circumstances.” (15 C. B., N. S. 241.) 

If after the dedication of a highway an excavation is made so near it Excavation, 
as to be dangerous to persons using it with ordinary care, he who makes & c ;» a ^ tcr dedi- 
or maintains it must keep it fenced, and is liable for accidents caused ca * lon * 
by his neglecting to do so. {Coupland v. Mardingham , 3 Camp. 398, 
as explained in Cornwell v. Metropolitan Commissioners of Scwerr, 

10 Ex. 771, and Fisher v* Prome, 2 B. & S. 781 ; Barnes v. Ward, 
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9 C«B. 392 ; Bi&hojf v. Trustees of Bedford Charity , 1 E. & E. 697 ; 
Hadley v. Taylor , L. It., 1 C. 1\ 53.) 

A man who allows another to use his land is a giver. Ir The prin- 
ciple of the law as to gifts is that the giver is not responsible for damage 
resulting from the insecurity of the thing given, unless he knew its real 

character at the time anil omitted to caution the donee. There must he 

something like fraud on the part of the giver before he can be made 
answerable.” A person licensed to use land must take it as he finds it. 
Thus the possessors of a cutting and a bridgo over the cutting, who 
allowed the public to use the bridge, were held not liable for the death 
of ft person who fell into the cutting through the defective condition of 
the bridge. ( G an tret v. Eyerton , L. R. f 2 C. V. 371 j lSinks v. South 
Yorkshire Railway Company, 3 B. & S. 244.) The law is the same 
in the ease of a guest, who cannot sue liis ho$t. fnr uegJigcncc if injured 
,by tlie dcfectiye^^Ji^on of his house, as by a pane, of glass from a 
door falling upon and cutting him. ( Southcolc v. Stanley , 1 II. & N. 
247.) In Watting v. Qastlcr (L. R., 6 Ex. 77), Kelly , C. B., says, of 
Southcotc v. Stanley , this case does not seem to me satisfactory. 

In Corby v. THU (4 C. B , N. S. 550), the owner of land permitted 
iL to be used as a roadway by persons coming to his house. The plain- 
tiff, whilst using it with such permission, drove against some building 
materials which had been placed on the roadway by the defendant, also 
by the permission of the owner, without notice to the plaintiff. He was 
held liable, because the proprietor of the road, having held it out as-a 
safe and convenient mode of access to his establishment without any 
reservation, it was not competent for him to place thereon any obstruc- 
tion calculated to render the road unsafe. (See Pickard v. Smith , 

10 C. B., N. S. 479.) In Bolch v. Smith (7 II. & N. 736), where a 
dangerous obstruction to a way used by permission was apparent, the 
defendant was held not liable. 

If a mine owner makes a shaft in the surface under a licence, he is 
bound to fence it to prevent danger to the entile of the owner of the 
surface. “ Where a party altera tliiugs from their normal condition, so 
aa to render them dangerous to acquired rights, the law casts on him 
the obligation of fencing the danger, so that it shall not be injurious to 
those rights.” ( In re. Williams and Gronaott , 4 B. & S. 149.) 

“ It is the duty of a canal or dock company, who make a canal or 
dock for their profit and open it to Die public on payment of tolls, not 
perhaps to repair the canal or absolutely to free it from obstruction, but 
to take reasonable care that so long as they keep it open for the public 
nsc of all who may choose to navigate it, that they may navigate with- 
out danger to their lives or property.” (Per Cur., Parnahj v. Lan- 
caster Canal Company, 1L A. & E. 242; Thompson v. North Eastern 
Railway Company , 2 B. & S. 10G.) A tradesman is liable to a cus- 
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tomer if ho leaves a trap- door open in the usual passage to liis shop. 

( Chapman v. Iiothwe.il , E. B. & E. 168.) 

A railway company is liable for an injury to a passenger if their At railway 
station is not sufficiently lighted to enable him to move about with station, 
safety (Martin v. Great Northern Railway Company , 16 C. B. 179; 

4 1L. & N. 781) ; or if a part of the station along which the passenger 
is invited to go is in a dangerous condition (Nicholson V. JUlMdshiVB 
and Yorkshire Railway Company , 3 II. & C. 534 ; Longwave v. Great 
Western Railway Company , 19 C. 15., N. S. 183) ; but not unless the 
station is more than ordinarily dangerous (Roberts v. Great Western 
Railway Company , A C. B., N. S. 52G ; Davis v. London and Brighton 
Railway Company , 2 E. & F. 588) ; and the accident was one which 
could not have been reasonably anticipated by the company (Comma n 
v. Raster n Counties Railway Company , 1 11. & N. 781 ; Craftcr v. 
Metropolitan Railway Company , E. IE, 1 C. P. 300); or happens 
through the passenger going to n part of the station where he was not 
invited (Toomey v. London , Brighton and South Coast Railway Com- 
pany , 3 C. B., N. S. 1 16) ; or without fault of the company, as by a 
stray dog coining into the station. (Smith v. Great Eastern Railway 
Company , L. R., 2 C. P. 4.) 

A railway company is bound in afford irs passengers reasonable In alighting 
facilities for alighting at the station to which they agree to carry him ; from train, 
and if the} fail in so doing, and lie is injured in consequence, without 
fault on his part, they arc liable. Where the train has tome to a final 
standstill in a place not opposite the platform, in the daik (Cockle v. 

Loudon and South Eastern Company t L. It., 5 C. P. 157 ; 7 C. P. 

321; Welle 1 ' v. London, Brighton and South Coast Railway ,‘J Jm R. f 
9 C. P. 120), or in the light, and there is no indication of an intention 
to bring it opposite the platform (Robson v. North Eastern Railway 
Company , L. IE, 10 Q. B. 271), or where their servants assist him 
in alighruig (Coy v. London , Brighton and South Coast, 18 0. B. f 
N. S. 223), or where the name ol' the station is called out, and the train 
stops iu the dark (Bridges v. North London Railway Company, L. IE, 

7 II. Lds. 213 ; C Q. B. 377), there, is evidence from which a jury may 
infer negligence, from the company having led the passenger to believe 
that the train lmd arrived at a place where they meant him to alight, 
and not affording him reasonable facilities to do so. So where the train 
stops opposite the platform, and afterwards moves while the passenger 
is alighting. (Reynolds v. London and South Western Railway 
Company , 5 W. N. 2*44.) On the other hand it has been held that, 
where the train is too long for the platform, and the carriage in which 
the passenger is shoots beyond, and he, knowing this, alights beforo he 
has reason to believe that his carriage will not be pushed to the platform 
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Duty to pro- 
tect cus- 
tomer. 


Theatre. 


Stand at race- 
course. 


Who are 
customers. 


{Shier v, Great 1 Vest fir n Railway, L. R., 3 Exch. 150; 4 Exch. 117), 
ami where the name of the station is called out, and the train after- 
wards stops, and the passenger alights before he has reason to believe 
that the train has come to a final standstill ( Lewi s v. London , Chatham 
and Dover Railway Company , L. R., 0 Q. B. 66), there is no evidence 
of negligence, lu this last case a learned judge remarked that calling 

ont tbe name of the station was not an invitation to alight, hat merely 

a notice that the train was passing it. This is hardly reconcilablo with 
tlic decision of the House of Lords in the more recent ease of Bridge s 
v. Xorth London Railway Company. There the porters first shouted 
the name of the station, and then, “ Keep your scats.*' The passenger 
stepped out of the carriage between the two shouts and was killed. The 
Lord Chancellor considered the second shout a revocation of the invita- 
tion conveyed by the first. If the doctrine of the learned judgo is right, 
the porters were merely adopting a practice which, from its prevalence in 
Westminster Ilall, may be termed legal, of saying tho same thing twice 
in different words. 

An accident happened in a place of public entertainment from tho 
falling of a staircase, which had been altered by tlic proprietors. It 
was held that they were not liable for latent defects which they had no 
reason to suspect, and it was left to the jury to say whether they had 
used due care in the alteration of tlic staircase. ( Brazier v. Poly- 
technic , 1 F. & F. m ; Pike v. same, 1 F. & F. 712.) 

A person inviting another on a stand at a racecourse or a hulk for 
reward, is responsible for any danger hidden from the customer, but 
which the invitor could have discovered by the exercise of reasonable care, 
and ho is not only liable for his own negligence, but for the negligence 
of all others concerned in the erection of the stand or the management 
of the hulk. {Francis v. Cockrell , L. It., 5 Q. B. 184, 501 ; John v. 
Baton, L. It., 5 C. P. 437.) But a person who takes in goods to ware- 
house in a permanent building, such as a carriage in a slicd, has been 
held only responsible for the negligence of himself and his servants ; lie 
docs not warrant that care has been used by others in the erection of 
the building. {Searlc v. Laverick , L. R., 0 Q. B. 122.) The one ease 
is analogous to a letting to hire of a chattel, and there is an implied 
warranty that reasonable care has been used in making tho building, 
■&c. lit for tlic purposo of the letting ; the other is a bailment, classed 
by Lord llolt ns of the fifth sort, a delivery to carry or otherwise 
manage for reward, and the bailee is not chargeable with the trust 
further than the nature of the thing puts it in his power to perform. 

A workman, whether master or servant, coming to a building to per- 
form a contract, in which both the workman and the owner of the 
building are interested, is in tho same position as a customer, and on- 
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titled to be protected by the occupier against a dangerous pitfall, which Who are 
is unknown to him, either by a fence or safeguard about the hole or customers, 
reasonable notice to the workman to avoid the danger. Such a 'visitor, 
using reasonable care on his part for his own safety, is entitled to expect 
that the occupier shall use reasonable care on his part to protect him 
from unusual danger, which the occupier knows or ought to know. 

(Indermnr v. Lames , L. K., 1 (J. r. 274 ; 2 0. r, an.) 

A man visiting a ship in a dock on business recovered against the 
dock company for injury sustained through a gangway provided by 
them for access to the vessel bciug insecure. ( Smith v. London and 
tit. Katherine's Dock Company , L. It., 3 G. 1\ 326.) Another, 
comiug to a railway station Cor coals, who, while proceeding to unload 
his waggon in an unusual way, but with the permission of the station 
master, fell through a defective flap, recovered, because the way was 
used by him for a purpose connected with the performance of the 
company’s contract with him. ( Holmes v. North Eastern Railway 
Company , L. It., 4 Exch. 254 j 6 Excli. 123.) A passenger of one 
railway company, while in the station of another, was run over by a 
truck driven by one of their porters. The owners of the station and 
masters of the portor were held liable, because it was a misfeasance of 
their servant, and the plaintiff was in their station on the same conditions 
as if lie had been one of their passengers. ( Tehhvtt y. Bristol and 
Exeter Railway Company , L. It., 6 Q. B. 73.) But where a man is 
received ns a passenger by the company, on condition that he travels 
at his own risk, they arc not liable to him, even if their premises are 
in suc-h a state as to expose him to unduo or unreasonable danger. 

( Gallin v. London and North Western Railway Company , L. It., 

10 Q. B. 212.) 

If the building is not unusually dangerous, flic occupier is not liable 
to a person aiming there on business and injured by his ignorance of 
the premises, as by falling down a staircase in the dark. ( Wilkinson 
v. Fairric , 1 H. & C. C33.) 

The relation of master and servant* bears no analogy to a gift. It is Duty to pro- 
imitually beneficial. Lord Cranworth has stated the law to be that “a tect servant, 
master employing a servant on any work, and particularly on a dan- 
gerous work, such as mining, is hound to take care that he does not 
induce them to work on the faith that they arc working with good and 
sufficient tackle, whilst he is employing insufficient tackle, and, being 
negligent, such negligence occasioning loss to them.” On this principle 
the owner of a mine was hold liable for the death of a miner by a stone 
falling on him, which the master, after notice of its d finger, had neg- 
lected to remove. ( Paterson v. Wallace , 1 Macq. 748.) The same law 
prevailed where the planking was insufficient and the miner objected to 
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Duty to pro- it, stopped bis work, and was killed by the fall of a stone owing to tlio 
tect servant, defective planking while so leaving his work. (. Bryden v. Stewart, 2 
Macq. 30.) In Barton's Hill Coal Company v. Bold (3 Mncq. 266), 
Lord Cran worth says that these cases proceeded on the principle that 
when a master employs his servant on a work of danger he is bound to 
cxerciso duo care in order' to have his tackle and machinery in a safe 

and proper condition, so as to protect his servant from unnecessary 
risks. (Cited per Byles, .7., Searle v. Lindsay, 11 C. B., N. S. 439; 
see also per Lord Campbell , Ormond v. Holland , E. B. & E. 105.) 
In Bobcris v. Smith (2 K. & N. 213), the servant was injured by 
falling from a scaffold. The master had forbid one of the workmen 
from testing the putlogs by which it was supported. The Exchequer 
Chamber held that there was evidence of negligence by reason of the 
master’s personal interference, in the works. In Holmes v. Clarke (6 
II. & N. 319), Clarke v. Holmes (7 II. & N. 937), the plaintiff was 
injured while oiling machinery in the course of bis service. When ho 
entered the service the machinery was fenced ; afterwards the fencing 
- broko away, of which he complained, and the defendant promised that 
it should he restored. The jury found that there was no negligence on 
the plaintiff’s part. The court held, that the master, by promising 
that the machinery should be restored, took upon him the responsibility 
of any accident that might occur during the period of its being iin- 
fcnccd. In Williams v. Clough (3 IT. & N. 258), an action for a 
1 crsonal injury was held good which charged that the master, knowing 
a ladder to fee unsafe, deceitfully directed his servant to ascend it, and 
the plaintiff not knowing the contrary, was injured in obeying him. 
In Ashworth v. Stamvi.v atul Walker (3 E. & E. 701), the defendants 
were the lessees of a coal pit, and the plaintiff n pitmnn employed by 
them. Walker, one of the defendants, acted as banksman; a tram- 
plate bccaino loose, and while Walker was acting as banksman, and 
after lie had been told of the defect of the tramplatc, it fell upon the 
plaintiff. It was contended that Stamvix was not liable, because 
Walker w'as a fellow wcikuinn with the plautiff ; hut the court held 
that the defendants were jointly liable. They say, “Though the 
chance of injury from the negligence of fellow’ servants may be sup- 
posed to enter into the eulculutiou of a servant in undertaking the 
service, it w r ould he too much to say that the risk of danger from the 
negligence of a master when engaged with him in their common work 
enters in like manner into his speculation. From a master ho is entitled 
to expect the care and attention which the superior position and pre- 
sumable sense of duty of the latter ought to command. The relation 
of master and servant does not the less subsist because hy some arrange- 
ment between the joint musters one of them takes on himself the func- 
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lions of a workman.” Mi llars v. Shaw (1 B. & S. 437) is ft. similar ' Duty to pro- 
case. Tbe plaintiff was injured by bind falling on him from the sides tect servant, 
of the shaft of a mine, owing to its being unlined, and one of the de- 
fendants was the manager of the mine. It was considered as proved 
that he knew the mine was unlincd, and that it ought to have been. 

The court held the defendants liable on the ground that one of them 

knew of the danger to llic plaintiff and neglected to guard against it ; 
the plaintiff not knowing of it, nor consenting to incur it. 

Where a master employed a servant on machinery which the master 
knew to be defective, and by reason thereof the servant was injured, 
the master was held liable, though it was not alleged that the sorvant 
was ignorant of the danger. ( Wat ling v. Oastler , L. It., G Excli. 73.) 

A publican, who knowingly allow ed a gas pipe to be out of repair, 
which resulted in an explosion, to the injury of his servant, was hold 
liable for haying, by his negligence, exposed bis sorvant to an unreason- 
able risk. (Warren, v. Wlldee, 7 W. N. 87.) 

But the master docs not undertake with the servant that his property 
in which the servant is employed shall be in proper repair, and is not 
liable to the servant for any vice or imperfection in it unknown to the 
master. Thus, in Priestly v. Fowler (8 M. & W. 1), it was held, that Priestley v. 
there was no duty on the master to take due and proper care that a Fowler, 
van in which liis servant was travelling on his business should be in a 
proper state of repair and not overloaded, and that the servant should 
be safely and securely carried in it. The court there say, "The master 
is no doubt bound to provide for the safety of his servant in the course 
of Ins* employment to the best of bis judgment, information and belief. 

Ju the employment dmribed in the declaration the plaintiff must have 
known as well as his master, and probably better, whether the van was 
sufficient, &c.” Ju Seymour v. Maddox (1G Q. B. 32G) the defendant 
was pow eased of a theatre, and the plaintiff was employed by him in it 
as a chorus singer. There was a floor underneath the stage, along which 
the pci formers were used to pass from the stage to the dressing-room, 
iu which was a cut or hole. The court held that there was no duty on 
the defendant to cause the floor to be lighted and hole fenced so as to 
prevent accidents to persons passing from the stage to the dressing-room. 

Prle, .T., says, “ I confine my judgment to this ground, that the decla- 
ration docs not show' any contract that the premises shall be in any par- 
ticular state with respect to lighting, or any misfeasance.” In Couch v. 

Steel (3 Ji. & B. 402), an action against a shipowner by a mariner for 
injuries caused by the ship being leaky and unseaworthy, the declara- 
tion was held bad, because there was no allegation of knowledge and 
deceit, nor any express warranty. (See 34 & 35 Viet. c. 110, *. 11 i 
38 & 39 Viet. c. 88, s. 4.) 
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The master is not responsible to a servant for an accident happening 
through the negligence of a fellow servant, on the ground that the 
servant knows when he enters the service that he is exposed to the risk 
of injury, not only from his own want of care and skill, hut also from the 
want of it on the part of his fellow servant, and he must be supposed 
to have contracted on the terms that as between himself and his master 
lie will run this risk. But he has a right to understand that the 
master has taken reasonable care to protect him from such risks by 
associating with him only persons of ordinary care. ( Hutchinson v. 
York , Newcastle <5* Berwick Railway Company , 5 Ex. M3; Wigmoro 
v. Jay, lb. 334 ; Tarrant v. Webb, 18 C. B. 797 ; Ormond v. Holland , 
R B. & E. 102; Griffiths v. Gidlow , 8 II. & N. 618 ; Barton's THU 
Coal Company v. Reid , 3 Macq. 2G6 ; Scarlc v. Lindsay, 11 C. B., 
N. S. 129.) 

The prevailing principle is thus stated in Morgan v. Vale of Neath 
Railway Company (5 B. & S. 578), by Blackburn , J. : “A servant 
who engages for the performance of services for compensation, docs, 
ns an implied part of the contract, take upon himself, as between 
himself and his master, the natural risks and perils incident to the 
performance of such services, the presumption of law being that the 
compensation was adjusted accordingly, or, in other words, that those 
risks arc considered in his wages.” The judgment was affirmed in 
error (5 B. & S. 741 ; L. R., 1 Q. B. 154), Eric, C. J., observing that 
the principle was put very clearly by Blackburn , J., and Pollock , C. B., 
adding that by a decision in favour of the plaintiffs they would open 
a flood of litigation, tho end of which no one could foresee. 

Some cases favour the notion that to bring a case within this rule 
the servants should be engaged in a common employment, and this has 
had a liberal interpretation. ( T Valiev v. South-Eastern Railway Com- 
pany, 2 II. & C. 102 ; Lovegrovc v. London , Brighton and South Coast 
Railway Company , 16 C. B., N. S. GOO ; Tunney v. Midland Railway 
Company , L. It., 1 C. P. 291.) 

The rule is not so limited. It is sufficient if tho servants are em- 
ployed by the same master ; they need not be employed at the same 
time. Thus the master is not liable for an injury happening to his 
servant through the negligence of another servant, committed before 
the servant injured entered the service. {Brown v. Accrington Cotton 
Company, 3 11. & C. 511 ; Wilson v. Merry , L. It., 1 II. Lds., Sc. 
326.) 

The rule as to common employment applies where the servants are 
not in tho employ of the same master, as in the case of a servant of 
a sub-contractor who is for this purpose considered as the servant of 
the contractor, and cannot sue him for the negligence of his servant. 



NEGLIGENCE, 


477 


( Wiggett v. Fox , II Ex. 832.) A volunteer helping the servants in Who a servant, 
their work is not in a better position than a servant, and cannot sue the 
master if injured by the negligence of one of his workmen. (Degg v. 

Midland Railway Company , 1 II. & N. 773; Potter v. Faulkner , 1 
13. & S. 800.) But a pilot whom a shipowner is bound to employ is 

not his servant nor a volunteer, and the shipowner is liable to him lor 

the negligence of his mariners. ( Smith v. Steele , L. 11, 10 Q. B. 125.) 

The servant of a customer of a railway company coming to the station 
to receive goods, and assisting the servants of the company in deliver- 
ing them, is iu the same position. ( Wright v. London and North 
Western Hallway Company , L. It., 10 Q. B. 298 ; Abraham v. 

Reynolds , 5 II. & N. 143 ; Fletcher y. Pcto t 3 E. & E. 3G8.) Where 
servunts are employed by independent masters, though in some sense 
engaged in a common employment, as in the case of two railway com- 
panies using a station in common, one master is liable for the negligence 
of his servant to the servant of the other. ( 1 osc v. Lancashire and 
Yorkshire Railway Company , 2 11. & N. 728; Warhurtan v. Great 
Western Railway Company , L. It., 2 Excli. 30.) 

The infancy of the. servant does not take liirn out of the rule. Iu this Infant servant, 
case the law implies as part of the contract of an infant between ten 
and twenty-one, that in consideration of the agreement to pay him 
wages, the infant should undertake the personal risks to which he is liable, 
although his wages arc lower aiul the risk of personal injury greater 
by reason of his youth and inexperience, and he is frequently, if not 
always, employed because liis labour is cheaper than that of a man, and 
tin- profits of liis master by consequence larger, and sometimes because 
he can lie induced or even forced into dangers which a man would not 
encounter. This is one of Ihosc just anil necessary contracts by which 
alone infants arc bound ; nnd an agreement to pay 25. 0 d. for one week 
to a child of ten years old, though ho may be disabled befoie lie has 
earned h ; s first week’s wages, is considered a sufficient compensation 
for the loss of a limb, making him a cripple and a pauper for life. He 
has no remedy against the man whose w'calth is increased by the cheap- 
ness of his labour. ( Hall v. Johnson , 3 II. & C. 589; Murphy v. Smith , 

19 C. B., N. S. 3G1; see Grizzle v. Frost , 3 E. & E. G22, contra.) By 
the same law, if a young gentleman purchases an article of mere orna- 
ment, or a present for a friend, and docs not pay for it, lie cannot be 
made to. ( Peters v. Fleming, G M. & W. 42 ; Ryder v. Wombwell, 

L. Ik, 3 Exch. 90.) In the one ease the law makes for the infant a 
contract, the effect of which is to deprive him of his life or his limb ; 
in the other it exonerates him from a contract made by himself, the 
effect of which is to diminish his property by a few pounds. 

The rule extends to a superior servant, whose lawful directions the Superior ser- 
in ferior servant is bound to obey. Thus a master is not liable for 
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negligence of a foreman or manager iC the master himself retains the 
control of the establishment. (7 Tall v. Johnson, 3 II. & C. 5S9; Murphy ■ 
v. Smith , 19 C. B., N. S. 3G1 ; Feltham v. Ungland, L. 11., 2 Q. B. 33; 
O' Byrne v. Burn , cited per Lord Cr a invert lb in Barton's Mill Coal 
Company v. 3 Macq. 293.) 

It has been held by the House of Lords, in Paterson v. Wallace 
(1 Macq. 748), and by those excellent judges, Cochburn , C. J., in 
Grizzle v. Prod (3 F. & F. G22), and Bytes, J., in Gallagher v. 
JV/w (1G C. B. f N. S. 093), dissenting from the rest of the court, and 
Williams , .1., being inclined to agree with him, that a master is re- 
sponsible to the servant for the negligence of his manager or deputy. 
These three righteous judgments, like Noah, Daniel and Job, stand by 
themselves. 

The House of Lords is not always in the same mind. It lias been 
recently held by that august tribunal, that the master does not contract 
to execute in person any pari of the work connected with liis business; 
lie is only bound to select proper anil competent persons to do so, and 
to furnish them with adequate materials and resources for the work. 

( Wilson y. Merry , L. It., 1 IT. Lds., Sc. 32G.) A corporation is not 
liable to its servant for the negligence of another servant, and is not 
liable to the servant or any one else for the negligence of its agent. 
(Moil' ells v. Bandore, ,S‘C. Company, L. It., 10 Q. 13. Gl\) This is a 
good rule for the wealthier musters, who adopt a masterly inactivity. 
They arc safe, unless they personally employ a person they know to 
be incompetent, or personally use materials they know to be defective. 
Their strength is to sit still. It is a better rule for corporations, such 
as railway companies, who distribute their dividends over so large an 
area. They arc incapable of personal negligence, and can only act 
through servants or agents. To them it is an absolute immunity. 

The eases establish that tlio master is liable if lie has not exercised 
reasonable care in the appointment of the servant by whose negligence 
the injury is caused. lie is also liable if he continues to employ 
servants who to his knowledge arc guilty of negligence dangerous to 
tlicir fellow servants, and knows and acquiesces in their negligence. 
(Senior v. Ward, 1 E. h 13. 385.) 

But if the servant injured also knows of the negligence and volun- 
tarily continues iu the employment, the maxim volenti non fit injuria 
applies, and the master is not liable. (Senior v. Ward; see also Shipp 
v. Pastern Counties Itailrvay Company, 9 Ex. 223.) The maxim 
does not apply to one who undertakes dangerous work in the ordinary 
course of his employment, though it docs if he undertakes extra 
risk for extra wages. If the master is in default, it must appear 
that the servant knew the nature of the risk which, In consequence 
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of sncli tie fault, ho was exposed to. {Britton y. Groat Western 
Cotton Company, L. U., 7 Exeh. 138.) 

Tlio implied contract that the servant is to rnu the risks of the service 
in consideration of his wages is displaced h y an express one. {Holmes 
v. Clarke , 6 If. & N. 34‘J j 7 H. & N. 037.) 

This rule of law lias not been altogether approved by the legislature, Factory Acts* 
Many checks have been placed on the selfishness of masters, and pro- & c * 
visions introduced for 1 lie protection of servants in the numerous acts 
relating to factories and workshops, mines and shipping. These pro- 
visions have gradually made the protection of servants wider, while 
the judge-made law has been making it narrower. 

To revert to the law of bailments, so closely connected with this Contract of 
subject. The contract between master and servant is a contract of servant a bail- 
hiring. The master hires the servant aiul his services. The servant inent * 
is both the bailment and the bailor. The warranty of fitness implied 
against a letter to hire is implied against him. ( f farmer y. Cornelius, 
f> C. 13., N. S. 230.) ITc places himself under the command of the 
master to serve him on his carriage, in his ship, in his building, in the 
midst of his machinery — it may be of the most complicated description, 
which the master and those in privity with the master fully understand, 
but of which he is comparatively ignorant— mi liis railway, sometimes 
extending for several hundred miles, and with other servants ap]>ointed 
by his master, some above, some below, some in a line with him, and 
often Humorous as an army. Ho, in the course of his business, may 
come in contact with oilier sonants of llio same master of whom lie 
can know Tin filing, not oven that they arc servants of the same master. 

All the profits ol the service beyond his wages (sometimes millions) 
belong to the master. His wages arc a fixed sum — a bare compensation 
for tlio wear mid tear ol his bones and muscles— calculated not with 
reference to the risks he runs, but. to his skill in his work. In propor- 
tion to his skill, his wages are more and his risk less. It stands 
admitted that his wages are insufficient to defray all the expenses that 
properly belong to him ; for instance, the education of his children is 
in great part provided by charity or the Slate. According to Lord 
llolt, a hirer is bound fo take the utmost caro of the thing hired, such 
as the moijt diligent father of n family uses. {Coggs v. Bernard, 

2 Ld. Kay. 1)1(1.) Lord Ahinger, in Priestly v. Fowler (3 M. & W. 6). 
peems to refer to this principle when he says, “The mere relation of 
master and servant never can imply an obligation on the part of the 
master to take more care of the servant than he may reasonably be 
expected to take for himself. lie is no doubt bound to provide for the 
safety of his servant in the course of his employment, to the best of bis 
judgment, information and belief.” Knowledge is important in deter- 
mining the extent of responsibility in these eases. Means of know- 
\ 
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ledge is the same as knowledge. On this principle the letter to hire of 
a chattel, who knows or has the means of knowing more about it than 
the hirer, is prosumod to warrant its fitness for the purpose for which 
it has been let, or at all events that reasonable care lias been nsed to 
moke it fit, by himself, and all who are in privity with him. (Pothier, 
Louage, n. 110, 114, cited Story, Bailments, 259.) Pothier has been 
recognized ns an authority on this subject in Blakemore v. Bristol and 
Exeter Hallway Company (8 E. & B. 1050), and in Searle v. LaveHclt 
(L. R., 9 Q.B. 128) ; sec also Francis v. Cockerell (L. R., 5 Q. B. 184, 
501), Fowler v. Lock (L. It., 7 C. P. 272; 10 C. P. 90). The mastor knows,' 
or has the means of knowing, the defects of all the instruments employed 
by him in his business, whether servants or machinos. lie appoints or 
selects them, and lias, or can have, a remedy against the servant or 
tradesman supplying the machine for any defect. The servant has not 
necessarily any knowledge or means of knowledge in this respect. 
With regard to his fellow servants, and the machines used by bis master 
in his business, he stands in the position of hirer, lie is bound to his 
master to take due care with respect to them, so as not to injure his 
master, has no control over them, lins no remedy against the tradesman 
who supplies the machine if injured by his negligence, because the 
privity of contract is between the tradesman and the master, and the 
master may release him from bis contract. ( 1 Vintevbotham v. Wright , 
10 M. & W. 109). A similar principle would probably apply should he 
seek bis remedy against his fellow' servant for Acgligcnce. The privity 
is the same ; the right to release and accept satisfaction the same. 11* 
he is injured by the master’s personal negligence, his claim is on the 
contract, as is proved by the fact that lie can sue the firm ill which the 
negligent muster is a partner. ( Mellon v. Shaw, 1 B. & S. 437.) Ilis 
fellow servant might set up the same presumed contract, as in Morgan 
v. Yale of Neath Hallway Company (L. R., 5 B. & S. 570), and say, 
u In consideration of the w r ages paid you by master, you agreed to make 
no complaint if injured by me.” The law of privity would seem to 
require that tho master should be responsible to the servant for the 
negligence of those who are or may be, if he pleases, responsible to 
him. It has been applied against the servant, why should it not be 
applied in his favour ? 

The reasons gi ven for this law arc various. The first ease w’as decided 
against the servant, because it w r as without precedent, and was a new 
and unheard-of action. This ground of complaint soon ceased ; then 
it was the flood of litigation. Again, it has been said that the servant 
knows better than the master the qualities of tho other servants and 
property of the master. Although this may be true in the case of a 
butcher boy injured by liis muster’s cart, which it was his duty to look 
after, or of a domestic servant, it is not in the case of a sailor shipped 
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on an un seaworthy ship just as it is about to sail, with all its defects 
under water, and signing articles before he has seen it, or of a railway 
servant injured, 100 miles from tho place where he was engaged, through 
the negligence of a man he lias never heard of before. There is a con- 
tract by the servant to run all risks ; there is no contract by the master. 

The relation between master and servant is internal and not external, 
as if judges were not physicians as well as surgeons, and bound to apply 
remedies for maladies of both sorts. 

The common sense of servants rebels against this law. Witness the Common sense 
many actions they liavo brought. The common sense of masters does 
not confirm it. When a servant is slain or mutilated in a master’s 
business, assisting to make his fortune, he feels and knows that a claim 
on him arises different in nature from that which a sufferer by a calamity 
has upon the public. Some masters make compensation as a matter 
of right ; others, while deploring the accident and not admitting legal 
liability, aro willing to make the servant a present. None recommend 
tho applicant to seek a general subscription, or mock him by telling him 
that the wages he has received are the agreed compensation for his loss. 

Priestley v. Fowler , the first case on this subject, was decided in The three 
1837. It was the case of a butcher’s servant injured by a latent defect ^ rst case- 
in his master’s van ; and although Lord Ahinger went a little out of 
his way to warn a litigious footman not to expect damages from his 
master if the coachman jogged him from the footboard of the carriage, 
or the chambermaid failed to make him comfortable in bed, it afforded 
no authority for the subsequent decisions as to the non-I nihility of the 
master to one servant for the negligence of another. Indeed ten years 
afterwards, 1847, Armsworth v. Sovflt Fa stem Railway Cow pa ny 
(11 Jur. 758) was tried in Surrey before Laron Parke, the leading spirit 
of the Court of Exchequer, n judge who, from the day lie took his 
seat on the judicial bench to the day he left it, was pre-eminent among 
judges for the extent and accuracy of liis legal knowledge, his facility 
in applying it, and the appropriate nnd vigorous language in which 
he expounded the law — the oracle of the law. It was an action by the 
widow of a. labourer in the service of the company, who, while travel- 
ling to his work on a ballast truck, was killed by tho negligence of their 
engine driver. His lordship thus left the case to the jury: — “Tho 
question you will have to consider is whether a ease of negligence, that 
is, want of reasonable enre^on the part of the defendants or their ser- 
vants, is made out.” The jury found for the plaintiff IOOZ. damages. 

The company were represented by three of the most able counsel then 
at the bar, Channel, serj., Shee, serj., and Bodkin. No attempt was 
mado to impeach the ruling of tho learned judge. Ilutchinso n’s ease , 
the first which decided that a master was not liable to a servant for tho 
negligence of a fellow' servant, occurred in 1850. It was decided on the 

<L II 
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[ 275 ] 

Nuisance, 

what. 


Cause of the 
actions. 


Sect. 5. — Legalization of Nuisances . 

The term nuisance is applied, in the English law, 
indiscriminately, both to disturbances of an casement 
already acquired, and infringements upon the natural 
rights of property, for which an action can be sustained. 
Strictly speaking, however, the term nuisance should 
bo confined to the latter class of injuries only — those 
acts which, though originally tortious, as infringing the 


authority of an imaginary case of two drovers driving a herd of bullocks, 
one of whom, by some inconceivable act of negligence, injured his 
fellow. The case has not yet occurred, and has the merit of being 
perhaps the absurdcst hypothetical case ever conceived by the judicial 
mind. The cpicstion occurs, why did the court put the case ? It may 
he that they knew they were about to come to a decision glaringly 
unjust, and they put a somewhat analogous case, where the injustice 
was not so glaring, to prepare the way. The fact that in some cases 
the servant knows more of the clangers of his employment than tho 
master does not warrant a general rule founded on a presumption that 
he knows it in nil. It raises a cpicstion of contributory negligence. Tn 
the case put by Lord A linger, it is probable that tho footman knows 
more about the chambermaid than the master ; and in the case of the 
two drovers they knew more about each other than Hutchinson, who 
was travelling as a passenger in the company's service, knew about the 
two engine drivers by whose negligence he was killed. In Arraswovth's 
ease the question of contributory negligence was left by 13aron Par he 
to the jury. 

A very eminent judge has observed that Priestley v. Fotvltr intro- 
duced a new chapter into the law. ( Clarke v. Holmes , 7 II. & N. 947.) 
Tho actions for this cause following Pnestley v. Fowler arc very nume- 
rous, and nil brought under circumstances of great discouragement. 
They have not arisen out of tho decision in that case, but in spite of 
it. They have been caused by the high-pressure speed with which we 
run the race after wealth and pleasure. The weaker, the younger, the 
less skilful workmen fall by tho way and arc crushed or torn by the 
ppwerful and complicated machinery employed — 

c< Butchered to make a Roman holiday;” 

or, what is much tho same thing, to make a good dividend for railway 
shareholders, and enable them to join Cook's personally-conducted tours 
to tho Nile and the Holy Land. 
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common law rights of property, may nevertheless, in 
process of time, confer a prescriptive title by enjoyment, * 

This distinction may be further illustrated by consider- 
ing, that when the matter of complaint is the disturbance 
of an oasement, the acts done, if allowed to be continued 
for a certain period, would be evidence to show that no 
casement existed; whereas, in the case of a nuisance, 
properly so called, the effect of a similar continuance 
will be evidence of a right. 

Many acts done upon a man’s own property, which Legalized by 
are in their nature injurious to the adjoining land, and timo * 
consequently actionable as nuisances, may be legalized 
by prescription. Thus, the right not to receive impure 
air is an incident of property, and for .any interference 
with this right an action may lie maintained; but by 
an casement acquired by his neighbour, a man may, it 
appears, be compelled to receive the air from him in 
a corrupted state, as by the admixture of smoke or 
noisome smells, or to submit to' noises caused by the 
carrying on of certain trades. Thus, too, with regard 
to flowing water, the right not to have impure water 
discharged on a man’s land is one of the ordinary rights • 
of property; the infringement of which cau only be 
justified by an easement previously acquired by the 
party so discharging it. 

Thus, it is said in Yincr’s Abridg. (£), that an ancient 
brew-house, though erected in Fleet Street or Cheap- 
side, is not a nuisance. So, it seems that an ancient 
user may be a justification for the exorcise of a noisy (A) 

(i) Nuisance, G. Bing. N. C. 134; S. C. 2 Scotl, 

(fc) Elliot son v. FvetJiam, 2 174. 

1 1 % 
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or offensive trade (/), or for discharging water in' an im- 
* pure state upon tlie adjoining land (m). 

Bliss v 1 Tall. In Bliss v. Hall , Tindal, C. J. 3 says, “The plaintiff 

came to his house clothed with all the rights appurte- 
nant to it 5 one of which, at the common law, is a right 
to wholesome untainted air, unless the business which 
creates the nuisance has been carried on there for so 
great a length of time that the law will presume a 
grant from his neighbours in favour of the party who 
causes it.” 

“ Twenty years’ user,” said Park , J ., " would legalize 
the nuisance.” * 


(Z) Bliss v. Hall, G Scott, 500 ; 
4 Bing. N. C. 18:$. 

(m) Wright v. Williams , 1 M. 
& W. 77; [Carly on v. Lorering , 


ante, p. 272, note (i), and the 
other cases there cited; and see 
Stockport Waterworks Company 
v. Potter, 7 II. & N. 1G0.] 


* There can be no prescription to make a common nuisance, which 
is a prejudice to all people, because it cannot have a lawful beginning, 
by licence or otherwise, being against the common law. Thus a pro- 
scription for the inhabitants oL’ a town to lay logs in a highway was 
held void (Fowler v. Sanders , Cro. Jac. 446 ; Dewell v. Sanders, 
Cro. Jac. 490; 2 Rol. Abr. 2G3; Vin. Abr. Prescription, E.; Com. Dig. 
Prescription, F. 2), or a prescription to send sewage into a public river. 
(Attorney- General v. Barnsley , 9 W. N. 37.) Nor can there be n 
prescription to do that which has been declared by statute a public 
nuisance, as to erect a weir in a navigable river not erected before the 
time of Edward 1. (Hollo v. Whyte, L. R., 3 Q. B. 28(5; Leeonfield v. 
Lonsdale , L. R., 5 C. P. G57.) A mere private nuisance, such as a 
dove-cote, may be proscribed for. (Dowell v. Sanders , Cro. Jac. 490.) 
This rule, as applied to highways, is rather verbal tlmn substantial. 
The decision in Deivell- v. Sanders turned on the circumstance of the 
defendant havmg confessed the place where he laid the logs to be a 
highway, and prescribed for the right to do the act, as though the high- 
way had been dedicated by one man, and the prescription had arisen 
afterwards. Ilad he pleaded that the highway was dedicated subject to 
the right to lay logs there, he might have been more successful, and the 
usage would have proved such limited dedication. (Fisher v. Pi'owsr, 
2 B. & S. 770; Robbins v. Jones , 15 C. B., N. S. 221.) 
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Sonic ancient authorities appear to have recognized Doctrine of 

* 1 t t coming to 

a species of right to corrupt the air or disturb a natural nuisance ex- 

J „ ploded. • 


Nor docs the rule apply where the nuisance is public, in the sense of 
being injurious to many proprietors, as is an offenpive trade. The 
owners of property affected by such trade may have licensed it, or have 
taken from the tradesman subject to his right to carry it on. Thus in 
an indictment for a nuisance for carrying on the business of a raelter 
of grease, Lord Kenyon said, “ Where manufactories lmvc been borno 
with in n neighbourhood for many years, it will operate as a consent 
of tlio inhabitants to their boing earned on, though the law might have 
considered them as nuisances lmd they been objected to in time.” lie 
left it to the jury to say whether the noxious vapour was much in- 
creased by tlio addition of the defendant, lie was acquitted. (Reg. 
v. Seville , Peake, 125 (91); sec also Crump v. Lambert , L. It., 3 Eq. 
413 .) 

In Wood v. Sutcliffe (2 Sim., N. S. 1G3), tlic Vice-Chancellor sajs 
that a manufacturer may acquire a right to pour liis polluted water 
into a stream as against nil new comers, so that those below him coming 
after he has acquired the right may not have the right to complain of 
what he docs to the streum. Thus a right to pollute water may bo 
acquired by twenty years’ user. (See Crossing v. Lhjhtoivlcr, L. 11., 3 
Eq. 279; 2 Cli. App. 178 ; Baxmdale v. McMnrray, L. K., 2 Ch. App. 
790.) 

A prescription for washing away by means of a stream the sand, 
stones, rubble and other stuff which become dislodged or severed in the 
course of working a tin mine, and using the tin and tin ore, is not un- 
. reasonable or indefinite, since it is by implication limited to the neces- 
sary working the mine and the quantity of water sent down, and though 
more stuff may come at one time than, at another. {Carlyon v. Lo ve- 
rity, 1 II. & N. 797, 800.) 

In Goldsmid v. Tunbridge Wells Commissioners (L. It., 1 Eq. 169), 
the Master of the liolls says, “ My opinion is, that any person who has 
a water-course flowing through his land, and sewage which is perceptible 
is brought into it, lias a right to come here to stop it ; and that when 
the pollution is increasing, and gradually increasing from time to time 
by the additional quantity of sewage poured into it, the persons who 
allow the polluted matter to flow into the stream are not at liberty 
to claim any right or prescription against him.” On appeal, Turner , 
L. J., said that if such a right could be acquired, it could bo acquired 
only by a continuance of the discharge prejudicially affecting the 
estate, at least to some extent, for the period of twenty years. (L. K,, 
1 Ch. App. 352; The Attorney- General v. Luton Board of Health, 2 
Jur., N. S. 180.) A right to carry on an offensive trade, or to pollute 
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easement given by an enjoyment, however short, pro- 
nuisance, vided that at the commencement of it no person was in 
a situation to be injured by such corruption or disturb- 
ance # , the party afterwards complaining, even though 
the nuisance was modern, was said to have come to the 
nuisance, and was held to have no right of action for 
any injury sustained. 

“If my neighbour,” says lilackstonc, “makes a tan- 
yard, so as to annoy and render less salubrious the air 
[ 277 .] of my house or gardens, the law will furnish me with a 

remedy; but if lie is first in possession of the air, and I 
fix my habitation near him, the nuisance is of my own 
seeking, and may continue” (?z). 

It is difficult to see on what principle this doctrine 
could have been supported, and indeed many of the 
old authorities are at variance with it, and the recent 
decisions of the Court of C. 1\ upon this point appear 
to have restored the law to an accordance with the 
general principles of easements. 

Lrefhv. In Leeds v. Shaker ly (o), the declaration stated, that 

s.udrufj, j.] ie pl a i n tift' W as seised in fee of a mill, and that he and 
all those, &c., from time whereof’ &c., had had a water- 
course running by three mills, A, B, and C, to his said 
mill. That the defendant cut the banks of the water- 
course in A, whereby he lost the profits of his mill. 

(n) 2 Com. 402. (o) Cro. Eliz. 751. 


water with sewage, is not acquired merely by having carried on the 
trade or having drained into the river for twonty years, unless the air 
over the plaintiff ’s land, or the water to which he is entitled, has been 
corrupted for that period. ( Flight v. Thomas , 10 A. & E. 590; Mnrga- 
troyd v. Itobinsan, 7 E. & B. 391.) Until a nuisance arises no one 
can complain. Thus it is not a nuisance to drain sewago into a river 
if no one who has a right to use the water is injured. (Attorney- 
General v. Kingston-on-Thames, 11 Jur., N. S. 59C.) 
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After verdict for the plaintiff it was moved in arrest of 
judgment, "That it was not alleged that the plaintiff 
was seised of the mill at the time of the cutting.” , For 

the plaintiff it was argued that the words, ff seisitus 

existit, ipse qui ct omnes illi,” &c., have used tlie water- 
course, were a sufficient averment of seisin at the time; 
and that this very objection had been made and over- 
ruled in j Dame Broione's case ( />). But all the court 
(absente Popham) held, that the declaration was in- 
sufficient for his cause. Gawdy said, that, in Brownes 
case, the opinion of Lord Dyer was, that the count was 
insufficient, and error is there brought of the said judg- 
ment. 

In Dyer’s Report of the case of Moore v. Dame 
Browne , above referred to, it is said, "But the writ 
and count were faulty in that the plaintiff was not sup- 
posed to be owner of the said site and messuage of 
Blackfriars at the time of the diversion, but only at the 
time of the action commenced ; whereas the plaintiff is 
seised, and docs not say was seised, &c., therefore the 
plaintiff was not damnified by the diversion; wherefore 
the plaintiff could not have judgment given.” But by 
Benloe’s Reports (21G), it appears that judgment at 
length was given. And the roll being searched, it 
appears judgment was given, and the plaintiff acknow- 
ledged satisfaction of the damages, and the defendant 
afterwards brought *a writ of error. 

In Tenant v. Goldwin (</), where it was held, that the 
plaintiff was entitled to recover damages against the 
defendant, who had allowed liis w all to be out of repair? 
so that the filth from his forica ran into the plaintiff’s 
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00 Dyer, 310, b, C. 1 Salkolil, 360. [Sec Alston v. 

(2) 2 Lord Raymond, 1080 j S. Grant , 3 Kh & Bl. 12S.J 
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Doctrine of cellar, there is the following dictum of Lord Holt: “ If 
mSsanco? a man erects a house and a house of office, and the 
house of office adjoins to a vacant piece of ground which 

keeps in the filth of the house of office, if the owner of 
the vacant piece of ground will dig a cellar there, he 
must make a wall to the house of office.” 

In the report in Salkcld, who was counsel in the case, 
the above dictum is given with the very important addi« 
tlonal term “that the house of office was ancient,” and 
even then it is enunciated as a doubtful position. “ The 
case might possibly be such that the defendant might 
not be bound to repair, as if the plaintiff made a new 
cellar under the plaintiff’s old privy; or in a vacant 
piece of ground which lay next the old privy ; in such 
case the plaintiff must defend himself.” 

[ 279 ] In Lawrence v. Obce (r), where an action was brought 

for a nuisance, and it appeared that the nuisance was 
not felt by the plaintiff 1 until he made a window through 
which the offensive smell entered, Lord Ellcnborough 
is reported to have said, “That the plaintiff, having 
brought the nuisance upon herself by opening the win- 
dow, had no right of action.” It is fully consistent 
with the facts stated in the report, that the nuisance 
might have been an ancient one, and therefore lega- 
lized by time. It was not pressed upon the court, that 
the right to open a window and the right not to have 
corrupted air immitted upon a man’s property, arc both 
common law rights requiring no casement to support 
them. The wall in which the window was opened was 
an ancient one, but no point appears to have been raised 
on that ground. 


(r) 3 Camp. 514. 
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These dicta, however, appear to bo opposed to priu- Doctrine of : 
ciple, and to the general current of authority, both ancient nuisance? 

and modern, 

Ric. de D. ( 5 ) brings a writ of “ Quod permittat w Lib. Ass. 
against R. and S., and the nuisance was assigned, that, 
whereas he hath a house in S., with apple, pear, and 
other trees, bearing fruit, the defendant levied a lime- 
kiln so near to the house of the said Ric., that, when the 
kiln was burning, the smoko thereof burnt and scorched 
the trees, which became dry and unfruitful. 

The defendant pleads, that the plaintiff* hath no estate 
in the tenement to which, &c., except as lessee for life 
under the Abbot dc Berg. 

The defendant further pleaded, that the lime-kiln was 
so built and used by the defendant’s father before the [ 280 ] 

plaintiff had any interest in the frank tenement ; without 
this, that lie had levied any nuisance since, &e. 

Upon argument, the court held the pica bad — “ If 
the defendant’s father were now alive, the plaintiff would 
have an assize against him.” 

Hale , J., said, “It might bo lie (the lather) had the 
kiln there, but did not use it, and the tort began with 
the user ; or that the tort was begun, and then discon- 
tinued, and renewed again, after he was possessed of 
the frank tenement ; and then he shall have his assize. 

Thus, if my father had a right of way, which was 
stopped by a hedge or by a ditch levied across it, and 
the tort was submitted to without debate all the lifetime 
of my father, and after his death 1 find the way open, 
and enter and use it, and am afterwards disturbed by 
the feoffee of him who levied the hedge, I shall have an 
assize of nuisance. 

0) Asjsiz. anno 4, pi. 3, p. 0. 
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“ So here, although we have the kihi before, &c., and 
the tort begun, if afterwards such tort be discontinued, 
and then in his (plaintiff’s) time it begin (again) to burn, 
he shall have an action for such tort.” 

In Fitzhcrbert (t) it is said, “ If a man levy a nui- 
sance unto the freehold of another, and he to whom the 
nuisance is done make a feoffment in fee of the land, 
and he who did the nuisance make a feoffment of the 
land in which the nuisance is, yet there is a writ in the 
Register for the feoffee of him to whom the nuisance 
was levied against the feoffee of the other to reform that 
nuisance.” 

In Westbournc v. Mordant ( u)> which was an action 
upon the case, the declaration stated that the plaintiff’ 
was possessed of a meadow adjoining a certain brook, 
from the 20th April, ct adliuc indc, &c., and that de- 
fendant, on the said 20th April, put in divers loads of 
stones into the said brook, and by it obstupavit aqua in 
illani ; that it from the said 20th April to the day of the 
writ purchased, overflowed his meadow, so that he could 
not have any benefit from it. 

After verdict, it was moved in arrest of judgment, 
“ because the nuisance is supposed to be done before 
the plaintiff’s title did commence, so no cause of 
action.” 

Gawdy , J., said, f< The declaration is good, for an 
action of the case dcclarcth the whole matter, so that it 
is not material when the nuisance was erected, for he 
that is hurt by it shall have an action.” 

Fenner , J., agreed, it may be the nuisance was not 
by the stopping till the running of the water, and the 
(0 N. B. 124 U. p. 200. 00 Cro. Eliz. 101. 
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m 

action being brought, as the truth is, is well brought; Doctrine of 
and Wray being absent, they commanded judgment to mJfolnce. 
be entered, if nothing said to the contrary. 

In Beswick v. Cunden Hill (x), the plaintiff declared Betwieh ^ 
that the defendant “levied a dam in such a river such a 
day, whereby it surrounded the land of J. S., who after- 
wards enfeoffed the plaintiff thereof, and that defendant 
adhuc malitiose custodivit the said dam, whereby the 
plaintiff’s land is surrounded.” To this declaration the 
defendant demurred in law. 

In support of the demurrer it was contended, that 
the plaintiff could not maintain the action, as he had [ 282 ] 

nothing in the land at the time when the nuisance was 
erected, and 4 Assize, 3, was cited, and no new injury 
was done ; it was admitted that an action would lie if 
any new act had been done, as the turning of the water- 
cock in Dyer, 319, which made a new nuisance each 
time. 

On the other side it was said, that the action was not 
brought, for levying the dam, but continuing the same 
from such a day to such a day, which was after the 
plaintiff's purchase, &c. Rolfes case, decided in Easter 
Term, 25 Eliz. (y), was cited, that “where one erected 
a house so near to another’s that the rain descended 
from the new house, &c., and the heir brought an ac- 
tion upon the case for the nuisance made by building 
the house in his father’s time, he should recover by 
judgment.” 

Gawdy and Pop ham, Justices, thought the action was 
well brought for the continuance; and Popham took 
this distinction between the cases ill which no interest 


(#) Cro. Eliz. 402. 


(, y ) Cited 5 Hep* 101 a. 
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remains in the thing obstructed to the party against 
whom the nuisance is done, and where he still retains 
some profit or interest therein. In the former case the 
remedy is provisional only; in the latter it passes to 
the heir or purchaser. “If I have potwater running 
from my river to my home, and T. stops it in his land 
before it comes to my land, and T. die, or make a feoff- 
ment over, my heir or feoffee have not any remedy for 
this tort made before their time; but where any profit 
remains which comes to the heir or feoffee, after the 
nuisance done, therefore, for so much of the profit as is 
come unto them, and is taken from them by the con- 
tinuance of the nuisance, they shall have their action. 
Then here, by the levying of the dam, the inheritance 
of him to whom it was levied is not taken away: but 
although his land be surrounded, some profit remained 
unto him, which lie hath conveyed to the feoffee, which 
being taken from him by the continuance of the nui- 
sance, it is reason that the feoffee should have his ac- 
tion; and, therefore, if one levies a bank in a river, 
whereby part of my land is surrounded, and afterwards 
1 make a feoffment of my land to J. S., and afterwards 
another part is surrounded by reason of that bank, lie 
shall have an assize of nuisance (quod fuit concessum); 
so here, for that the land of the feoffee grew a malo ad 
vejus die in diem , by reason of the inundation made by 
this dam, it is reason the feoffee should have his action. 
The same law is for a nonfeasance, viz. fpr not repairing 
of a bank where, &c,” 

Clench and Fenner , Justices, contra , were of opinion, 
that the feoffment extinguished the tort, “and nothing 
had been done since the feoffment which the feoffee 
could punish.” Upon its being moved again, the jus- 
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tices all agreed that the action was well brought, and it 
was accordingly adjudged for the plaintiff. 

Another action on the case, between the same parties, 
for the continuance of a certain bank (quandam molem), 
appears to have been decided in favour of the defendant 
on demurrer to the declaration : — “ All the justices re- 
solved for the defendant. 1st. That this action upon 
the case lies not, because, if it were a nuisance, the 
plaiutiff might have his remedy by an assize or quod 
permittat ; and a man shall never have an action on 
the case where he may have any other remedy, by any 
writ found in the llegister, for this is only given where 
there wants such a remedy. 2nd. There is not here 
any offence committed by the defendant, for he allegeth 
that he kept and maintained a bank, which is, that 
he kept it as lie found il, and that is not any offence 
done by him, for ho did not do anything ; and if it 
were a nuisance before his time, it is not an// offence in 
him to keep it; but the plaintiff is to have h»s remedy to 
abate it by a quod permittat ; and, therefore, this case 
differs from 4 Ass. pi. 3, for there the using was a new 
nuisance, but is not so here’’ (z). 

In the report of the same case in Moore (a), it is 
stated, “ that the bank was levied before the defendant 
was enfeoffed f and it was adjudged “by the court, 
that the action lay for the continuance against the 
feoffee, and that in such case it would lie against an 

(-) Oo. Eliz. 520, nom. lies- to have confonndcd the right of a 
iridic v. C um.de n. plaintiff to sue with the liability 

There appears to be some mis- of a defendant to be sued for the 
take in the report here, as the continuance of a nuisance erected 
defendant not only kept, but also before his estate commenced, 
levied the dam, though not in the (a) 1*. 353, nom. Rev rich v. 
plaintiff’s time. The court appear Com bdon. 
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Doctrine of heir; and a cajp was cited of Rolf v. Rolf in this 
^ntonce? court, where a house was built so near to another 
’ house, that the (new) one annoyed the other with con- 

tinual dropping, and the feoffment was made of the 
new house ; and it was adjudged that an action on 
the case would lie against the feoffee for the continu- 
ance/’ . 

According to this latter report, these cases arc only an 
authority for the position — that the feoffee of a party 
who erected a nuisance is liable for its continuance — a 
[ 285 ] position which, except in some particular cases, appears 

hardly to have been questioned. 

Rolf v. Rolf. The report- of the case of Rolf v. Rolf as given by 
Lord Coke (J), is altogether different, and fully con- 
firms the passage from I'itz. N. Ik, above cited. John 
Rolf was seised of a house in fee, and Richard Rolf 
was seised of a piece of land adjacent to the said house, 
and on this he built a new house, so nearly adjoining the 
house of John that the rain fell thereon from the roof 
of his new house. John Rolf died, and his house de- 
scended to his son, as did the new house and land to the 
son of Richard, who refused, upon request made to him, 
to remove the projecting eaves, and John, the son, ac- 
cordingly brought an action against him, and upon de- 
murrer it was held, that the action lay — because the 
defendant, on request, did not reform the nuisance which 
his father made, but suffered it to continue to the pre- 
judice and damage of the son and heir of him to whom 
the wrong was done. 

In Moore, 449, nom. Beswiclt v. Comeden , three ex- 
ceptions arc te*ken ; 1st, That assize lay and not case. 
2nd, That tf custodire and manutenerc” are not sufficient 
(ft) o licj). 101, 
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words of tort. And 3rd, That a quod pcrmittat lay by 
the statute, and not an action on the case. And it was 
adjudged, that the plaintiff should take nothing by his 
writ. 

In another report, nom. lieswick v. Omuden (c), it is 
said, “adjudged that the feoffee shall have an action on 
the case for a nuisance erected before his time and con- 
tinued during his time, but only for the continuance.” 

In PenruddocJt s case ( d ), one Clark brought a qudd 
permittat against Pcnruddock and wife, “and the case 
was such — John Cock built a house on liis own free- 
hold, so near the curtilage of Thomas Chuchley that it 
hung over three feet of the said curtilage; and after- 
wards Chuchley , to whom the nuisance was done, 
conveyed his house to the plaintiff, and John Cock 
conveyed his house to the defendants ; and the first 
question was— whether the writ lies in this case for a 
feoffee or not;” and it was objected, “that when a 
wrong and injury is done by levying of a nuisance for 
which an action lies, that if he who has the freehold to 
which the nuisance is done conveys it over, now this 
wrong is remediless. As if the landlord encroaches on 
the rent of his tenant, the tenant cannot avoid this 
wrong in an avowry; but in an assize, or a cessavit, or 
a ne injuste vexes, he may. But if the tenant to whom 
the wrong is done enfeoffs another, liis feoffee shall 
never avoid this wrong, for he shall take the land in 
the same plight as it was given him.” And so in the 
case of common. 

“But it was answered and resolved, that the dropping 
of the water in the time of the feoffee was a new wrong, 
so that the permission of the wrong by the feoffor, or 
( c ) Moore, fiD9. (r/) 5 Rop. 1<X) b. 
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Doctrine of his feoffee, to continue to the prejudice of another, 
nSeanc^ should be furnished by the feoffee of the house, &c., 
and if it be not reformed after request, a quod permittat 
lies against the feoffee.” This judgment was affirmed 
on a writ of error, and “so this case was adjudged by 
all the judges of England.” 

Some v. liar- In Some v. Bar wish (e), it is said, “ It was also held 
that for a nuisance erected in the time of the devisor, 
[ 287 ] and continued afterwards, (as this case was,) the devisee 

shall join in the action ; for the continuance thereof is 
as the new erecting of such a nuisance.” 

Roswell v. In Roswell v. Prior , as reported in 12 Mod. 6.35, 

** nor ' after giving the decision that an action lay for con- 

tinuing a nuisance either against the lessor, or his 
lessee, at the plaintiff’s option, there is the following 
dictum: — “But if this action here were brought by an 
alienee of the land to which the nuisance was against 
the erector, and the erection had been before any estate 
in the alienee, the question would have been greater ; 
because the erector never did any wrong to the alienee.” 
The reports of this case in Salkeld and Lord Iiay- 
mond (/) contain no such dictum, which, at the utmost, 
amounts to a doubt ouly, and is directly at variance 
with the decisions in Rolf v. Rolf and in PenruddocKs 
case. 

The following authority has been frequently cited on 
this point: — In Com. Dig. (ff) it is said, “So it does 
not lie for a reasonable use of my right, though it be 
to the annoyance of another. As if a butcher, brewer, 
&c., use his trade in a convenient place, though it he 

(e) Cro. Jac. 231. (g) Action upon the Case for n 

(/) Rosen ell v. Prior , 2 Sail:. Nuisance (C). 

4 GO ; 1 Lord Ray. 392,713. 
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to the annoyance of his neighbour.” No authority is Doctrine of 

. ° , coming to 

cited. This appears, however, to refer rather to the nuisance, 

amount of annoyance, requisite to give a right of action 

at all for a nuisance, than the right to cause one (/a). 

In Viner’s Abr. (*) it is said, “ If a man build a kiln 
to burn chalk, to the nuisance of my house and trees 
next adjoining, and after discontinues the use of it, and 
then dies, and his heir renews the use of it again, this 
is a new nuisance by the heir, and a quod permitted lies 
against him for it. But otherwise it would be, if the 
kiln never was discontinued in the life of the father, but [ 288 ] 

had been always used, and the heir continued to use in 
the manner; for there no quod permittat lies against 
him.” — 4 Ass. 3. 

The case itself (A), of which this purports to be an 
abstract, does not contain the last of these two positions ; 
in addition to which it is expressly relied on in Penrud- 
doctis case as an authority for a quod permittat lying in 
a case where, if the above quotation were correct, it 
clearly could not have been maintained. The position 
in Viner would no doubt be true, if sufficient time had 
elapsed to confer a prescriptive title on the father, and 
no addition had been made by the son ; but of this no 
mention is made in the Year Book. 

“ Where there hath been an ancient brew-house time Brewery ease. 
out of mind, although in Cheapside or Fleet Street, 

&c., this is not any nuisance, because it shall be sup- 
posed to have been erected when there were no build- 
ings near. Contril — If a brew-house should be now 
erected in any of the streets or trading places, this shall 

[(A) See the judgment of Mar- 160.] 
tin , B., in Stockport Waterworks (£) Nusance (L). 

Company y. Potter , 7 II. & N. (A) Vide ante, 4S9. 

G. K K 
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Brewery case . 


Elliotson y. 
Feetham. 

[ 289 ] 


Doctrine of \ be a nuisance, and an action on the case lies for whom- 
'noisance! j soever shall receive any damage thereby ; and accord- 
ingly in an action brought by one Robins , a laceman, in 
Bedford Street, against a brewer, for a nuisance from 
the brew-house to the goods in his shop, (it being a 
brew-house of ten years' standing ,) the jury gave, for 
two years’ damages, 60?.” The obvious inference from 
which is, that the laceman’s shop had only been open 
during the two years for which the damages were 
given (/). 

In the recent case of Elliotson v. Fectliam and ano- 
ther ( m ), the declaration complained of a nuisance to the 
plaintiff’s dwclling-liousc, from certain workshops and a 
manufactory for the working of iron belonging to the 
defendants. The defendants pleaded, " That they were 
possessed of their said workshops and manufactory in 
the declaration mentioned long, to wit, for the space of 
ten years, before the plaintiff* became possessed of liis 
said term of and in the said messuage or dwelling-house, 
with the appurtenances, in the declaration mentioned ; 
and that the defendants always from the time at which 
they so became possessed of their said workshops and 
manufactory, down to and until the plaintiff so became 
possessed of his messuage or dwelling-house with the 
appurtenances, as aforesaid, used, exercised, and carried 
on the said trade and business of ironmongers, and 
worked iron, and made and manufactured ironmongery 
goods in their said workshops and manufactory, without 
any let, suit, interruption, molestation, or complaint by 
or on the part of the owners or occupiers of the said 
messuage or dwelling-house now of the plaintiff : and 


(/) Vitier, Abr. Nusanco, 0. (/it) 2 Bing. N. C. 134 ; S. C. 2 

pi. 18. Scott, 174. 
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that the defendants, from the time the plaintiff so be- 
came possessed of his said messuage or dwelling-house, 
hitherto, had continued to use, exercise, and carry on 
the said trade and business of ironmongers, and to work 
iron, and make and manufacture ironmongery goods in 
their said workshops and manufactory, in the same man- 
ner as they had always, from the time of their becoming 
possessed of their said workshops and manufactory, down 
to and until the time when the plaintiff so became pos- 
sessed of his said messuage or dwclling-liouso, been used 
and accustomed to do, and without making or causing 
to be made in their said workshops and manufactory 
larger fires, or louder, heavier, more jarring, varying, or 
agitating, hammering, or battering sounds or noises than 
the defendants had during all the previous time been 
accustomed to do, or than were necessary and requisite 
to enable them to carry on their said trade and business 
in and upon tlieir said workshops and premises, in the 
same manner as they had always theretofore been used 
and accustomed to do.” 

Upon demurrer to the replication, the plea, which it 
was attempted to support on the authority of the case 
of Leeds v. Shokerh j (n), w as held bad, “ the court in- 
timating, that the defendants should at least have alleged 
a holding of twenty years’ duration.” Judgment was 
given for the plaintiff. 

In Bliss v. Hall (o), an action on the case w r as brought 
for a nuisance, occasioned by the defendant carrying on 
the business of a candle-maker. The defendant pleaded 
that he was possessed of the messuage in which, &c. for 
three years before the plaintiff became possessed of the 

(n) Cro. El. 751. 

( a ) 5 Scolt, 500 j i Bing. N. C. 1S3. 

K K 2 
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house to which, &o* and had during all that time carried 
on his business “ in the same manner and degree, and 
to flie same extent, and at the same hours, as at the time 
when” the nuisance complained of took place. Upon 
demurrer to this plea, the court, gave judgment for the 
plaintiff. 

Tindal , C. J-, said, “ The plaintiff in his declaration 
complains that the defendant wrongfully carried on in 
messuages contiguous to the messuage of the plaintiff 
the trade or business of a candle-maker, &c., by means 
whereof divers noisome, noxious, and offensive vapours, 
fumes, smells, and stenches, issued from the defendant’s 
messuages, and diffused themselves through and about 
the plaintiff’s messuage, thereby corrupting the air, and 
making the plaintiff’s dwelling offensive and unwhole- 
some, &c. 

“ The defendant, in answer, says, that he was pos- 
sessed of his messuages for the space of three years next 
before the plaintiff became possessed of his messuage, 
and that he had, during all that time, earned on the 
trade of a candle-maker there, to the same extent and in 
the same manner as at the time complained of. That 
plea appears to me to afford no answer whatever in point 
of law to the charge in the declaration, which unques- 
tionably is a nuisance. It may be that the defendant 
was the first occupier; but the plaintiff came to his 
house clothed with all the rights appurtenant to it, one 
of which at common law is a right to wholesome and 
untainted air, unless the business which creates the nui- 
sance has been carried on there for so great a length of 
time, that the law will presume a grant from his neigh- 
bours in favour of the party who causes it. Elliotson 
v. Feetham decided the point,” 
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Parky J., cited PenruddocKs case (p\ and observed, Doarinc^of . 
“ Elliotson v. Fectham is identical with the present nuisance, 
case. As the Lord Chief J ustice there observed, ‘ when gi i8S Vi jj a n 
a man takes a house he takes it with all the rights inci- 
dent to it;’ so here, even in the case supposed by the 

defendant's counsel, the plaintiff would have had a 

right to that of the deprivation of which he com- 
plains. Twenty years’ user would legalize the nui- 
sance, but here tlic defendant only alleges a user of 
three years.” 

Vaughan , J., concurred. “ An offensive trade,” said 
the learned judge, “may be a nuisance or not, accord- 
ing to the place in which it is carried on. Here the 
manufactory complained of is not shown to have been [ 292 ] 

remote from human habitations. There is nothing upon 
the face of the plea to show that the nuisance is hallowed 
by prescription.” And Mr. Justice Bosanquct added, 

“ It clearly is not enough in such a case as this for the 
defendant to show a short possession and exercise of 
the offensive trade anterior to the commencement of the 
plaintiff’s possession. Nothing less than a twenty years’ 
user will afford a defence.” 

The right of sending on the neighbouring land air 
impregnated with smoko, to such an extent as to be a 
nuisance, was recognized as a servitude by the civil law 
in the same manner as the right of throwing water used 
in manufactories, or otherwise, upon the adjacent land (y), 

(j?) 5 Hop. 100 bj supra, p. quo ait, et ox superiore in inferiora 
495. non aquam, non quid aliud im- 

(#) Non putarc se, ox taberna mitti licet. In sno cnim alii hac- 
casearia fumum in superiora cedi - tenus faccrc licet, quitemis nihil 
fieia juro immitti posse, nisi oi rci in alienum immittat; furni autcin, 
servitutem tulciu admittit, Idem* eicut nqurc, csso immissionem j 
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[ 293 ] 


though no such servitude existed where the right was 
claimed to such an extent only as was necessary for the 
ordinary purposes of domestic life (r). 


It is by no means easy to define in general terms what 
precise amount of infringement of the general rights of 
property is requisite to confer a right of action. There 
"must, at all events, be some sensible diminution of 
these rights affecting the value or convenience of the 
property and though certain trades have been declared 
to be nuisances when carried on in particular situations, 
yet it appears to be in every instance a question of fact 
whether such a degree of annoyance exists as can be 
said to amount to a nuisance (s)* 


posse igitur supcriorcm cum in- 
feriore agero, 11 jus illi non esse id 
itft facerc.”— L. 8, § 5, ff. si serv. 
vind. 

Ergo per contrarium ngi poteriL, 
11 jus esse fumuin iinmittcrc.” Sal 
ct intcrdictum “ uti possidetis ” 
poterit locum habere, si quis pro- 
hibcatnr, qualitcr yclit suo uti.— 
Ibid. § 5. 

Nani et in balincis (inquit) Ya- 
poribus cum Quintilla cnuiculum 
pergentem in Ursi Julii instrux- 
isset, placnil, potuissc tales servi- 
tutes iroponi. — Ibid. § 7. 

(r) A pud I’omponiiun dubiLutur 
an quia po&sit ita agero, “liecre 
fumum non gravcm, pula ex foco, 


in suo facerc,” ant “lion liecre.” 
Et ait Hingis non posse ngi : Bicut 
agi non potest, “ jus esse in suo 
ignem faccre, aut sedcrc, aut lu- 
vcrc. ,, “ Ibid. § G. 

[(s) “Lex non favet deliia- 
torum votis.” The question in 
each case is, according to Kniglib 
J truce , V.-C., in the case of UW- 
tcr v. iSclfc, 4 Do Gcx & Smalc, 
lily (affirmed on appeal), “whe- 
ther the inconvenience ought to bo 
considered as one of mere delicac y 
or fastidiousness, or as an incon- 
venience materially interfering 
with the ordinary comfort physi- 
cally of human existence, not 
merely according to elegant or 


* “I consider it to be established by numerous decisions that smoke, 
unaccompanied with noise or noxious vapours, that noiso alone, that 
offensive vapours uloue, although not injurious to health, may seve- 
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The fact that a private nuisance may also be indict- 
able as a nuisance to the public, does not prevent any 
individual from bringing an action against the party 
causing it, provided he can prove that he has himself 
sustained some special injury thereby ( t ). 

The oldest reported case of a nuisance caused by 
carrying on an offensive trade is in 4 Ass. 3, already 
mentioned, for erecting a lime-kiln. 

" A tan-house is necessary, for all men wear shoes, 
and nevertheless it may be pulled down, if it be erected 
to the nuisance of another: in like manner of a glass- 
house, and they ought to be erected in places conve- 
nient for them ” ( u). <k The erecting a common or private 
brew-house is not of itself a nuisance, nor the burning 
of sea-coal in it; but if it is erected so near the house 
of another that his goods are thereby spoilt, and his 


Instances of 
nuisances. 

A question of 
fact, whether 
injury com- . 
plained of 
amounts to a 
nuisance. 


Tan-house. 

Glass-house. 

Brewery. 


dainty modes find habits of living, 
but according to the plain, sober 
and simple notions among English 
people;” in other words, “will the 
proceeding abridge and diminish 
seriously and materially the ordi- 
nary comfort of existence to the 
occupiers, whatever their rank or 
station, or whatever their smto of 
health may be ?”] 

(£) Chichester v. Lclhridyr, 
"Willes, 73; Crowder v. Tin filer, 
10 Yes. G21. [That private in- 
jury, arising from a public nui- 


sance, is the subject-matter of an 
action for damages, is a doctrine 
ns old ns any in Hie common law: 
per Cur. in Ilardrastle v. South 
Yorkshire, <)Y. Itailrcay Com- 
]*nny, ante, 467; and sec the judg- 
ment of Kinderslcy, V.-C., in 
So It a u v. Be Held, 2 Simons, N, 
S. 133, in which case the nuisance 
complained of was loud noise of 
bells. 

( u ) lVr Hide, C. J., in Jones 
v. Pojrell , Palmer, 639. 


rally constitute a nuisance to llie owner of neighbouring property, and 
] that this* court will restrain the continuance of the nuisance by injunc- 

■ tion, in all cases where substantial damages could be recovered at law.” 
1 “The real question in all the cases is a question of fact, whether the 
j annoyance is such as materially to interfere with the ordinary comfort 

■ of human existence.” (Crump v. Lambert, L. 1L, 3 Eq. 409; 17 L. T , 
i N. S. 133.) 
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Smolting- 

liousc. 


Lime-pit. 

Pig-sty. 


Dye-house. 


Soap-boilcry. 


house made uniuhabitablo by the smoke, an action 
lies” (a:). 

In 1 Roll. Abr. (y) are given instances of nuisances, 
by a man keeping stinking tallow and greaves, the 
stench whereof drove away the guests from the plain- 
tiff’s house; aud erecting a smelting-house adjoining 
plaintiff’s field, whereby the grass was withered and his 
horses and cows killed. 

In 2 Roll. Abr. ( z ) the instances given of trades which 
arc nuisances at law, are : — A glover making a lime-pit 
so as to corrupt a water-course ; a man levying a pig-sty 
so near a house that by reason of the smell the owner 
cannot live therein; the erecting a lime-kiln; and “a 
dyer erecting a dye-house so near to my house that I 
cannot dwell therein, pur le fetor del fume et auter 
sordides.” 

In Alfred's case (rc), the declaration stated, that, by 
reason of the stench from the defendant’s pig-sties, “ the 
plaintiff and his servants could not remain in his house 
for fear of infection.” 

In Rex v. Pierce (5), an information was brought 
against the defendant, by the Recorder of London, for 
erecting and continuing a soap-boilcry in Wood Street. 
It was held by Jefferies , C. J., “ That, thougli such a 
trade is honest, and may be lawfully used, yet, if by its 
stench it be an annoyance to the neighbours, it is a 
nuisance.” A case is also mentioned of a " calender- 
man in London, in Bread Street, who was convicted 
before Lord Hale on such an information; for that the 
noise of his trade disturbed the neighbours and shook 

(ic) Agreed per Cur. Ibid. 18. 

(y) P. 88, Action on the Case, (a) 0 Rep. 67 b. 

pl« 6, 7. (6) 35 Car. 2 j 2 Shower, 327, 

(z) Nusans, 141, pi. 13, 14, 15, Case 329. 
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the adjacent houses:” and another case of a brew-house Instances of 
on Ludgate-Hill, Rex v. Jordan , where defendant was — - 
compelled “ to prostrate the same and convert it to 
other purposes ; for that such trades ought not to be in 
the principal parts of the city, but in the outskirts.” 

A case is cited in Jones v. Powell (c), of an action 
brought against a dyer, “ Quia fumos, feedidates, et 
alia sordida juxta parietes querentis posuit, per quod 
parictes putridae devenerunt, et ob metum infcctionis per 
horridum vaporem, &c., ibid, morari non audebat.” 

In Jones v. Powell , a brew-house in which sea-coal 
was burnt, was held to be a nuisance. 

In Baines v. Baker (c7), Lord Ilardwiclte refused to 
grant an injunction to stay the building of a small-pox 
hospital, in Cold Bath Fields, very near the houses of 
several of the plaintiff’s tenants ; though it appeared 
that in the lease of the house in question, granted by 
the plaintiff to the defendant, there was a covenant * 
against turning it into a brew-liouse, because it would 
be a nuisance. The Lord Chancellor said, " I am of 
opinion it is a charity likely to prove of great advan- 
tage to mankind. Such an hospital must not be far 
from a town, because those that are attacked with that 
disorder, in a natural way, may not be carried far.” * 

(c) Hutton, 136. (rf) Ambler, 168. 3 Atk. 760 (1762). 


* If a man divides a house in a town for ix>or people to inhabit, Danger of 
which will make it more dangerous in times of infection of the plugnc, infection, 
it is a common nuisance. V. 10 Car. B. H. An indictment against 
Browne for dividing a house in the town of Hertford was held good, 
and he was put to plead to it, and then said that such indictments 
were frequent in London for dividing houses. (2 Rol. Abr. 139, 

Nusans, F. pi. 3 ; 16 Vin. Abr. 23, Nusance ; 1 Hawk. P. C. 694, 

Curwood's edit.) In 1767 Sutton was indicted for keeping a house near 
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[In the last-cited ease there was, in fact, no nuisance 
at all; sec ante, 502, n. («), and the comments of Kin - 
c lersley , V.-C., in Soltau v. De Held.] 

“ So, an action doth not lie for a reasonable use of my 
right, though it be to the annoyance of another; as if a 
butcher, brewer, &c., use his trade in a convenient place, 
though it be to the annoyance of his neighbour” ( e ).* 

(«;) Com. Dig. Action on the Case for a Nuisance (C) : no autho- 

rity cited. 


Epsom for inoculating for the small-pox. The court refused to quash 
it on motion, saying, “Von must demur.” ( Ilex v. Sutton, 4 Bur. 
2116.) Vantandillo was indicted, convicted and sentenced to three 
months’ imprisonment for unlawfully and injuriously carrying a child 
infected with small-pox along a public highway in which persons were 
passing, and near to the habitations of the king’s subjects. (Bex v. 
Vantandillo , -1 M. & S. 73.) Gunter, having sold some land to the 
Metropolitan Asylum Board and covenanted to make a road, objected 
to do so when he found that they were going to erect a small-pox 
hospital, on the ground that it wa« a fraud on the contract. 1 Vickens, 
V.-C., assuming in the defendant’s favour that the hospital was a 
nuisance, would not allow* the plea. (Metropolitan Asylum Board v. 
Gunter, 6 TV. N. 128.) 

* The authority for the passage in Com. Dig. is probably 2 Hoi. Ah. 
139, Nusans, F. pi. 2. “If a man makes candles in a Till, by which 
lie causes a noisome smell to the inhabitants, still this is no nuisance, 
for the needfulness of them shall dispense with the lioisoincncss of the 
smell. 3 Jac. B. 11. Banhett *# ease adjudged.” (Vin. Abr. Nusnncc, 
F. pi. 2.) Hawkins ( pics t ions the reasonableness of this opinion. (F. C. 
bk. 1, c. 32, s. 10, vol. 1, 094, Cnnvood’s edit.) Or he may refer to 
Anon. (1 Vent. 2G.) “ It was said that a mnr. ought not to he punished 
for the erecting of anything necessary to his lawful trade, but it was 
answered that this ought to he in a convenient place where it may not 
he a nuisance. For Twisden said he had known of an injunction for 
erecting of a brew-house near Serjennhs’ Inn; but the other justices 
doubted and agreed that it was unlawful only to erect such things near 
the King's palace.” The places where, trade could be carried on in 
towns appear formerly to have been regulated by bye-law. In a Habeas 
Corpus the case was thus,— a man would erect a tavern in Bircliin Lane, 
and the mayor and commonalty for his disobedience, because he would 
not obey them, but would erect a tavern there against their wills, lie 
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It would be an endless task to enumerate all the 
instances of nuisance -for which an action may be main- 
tained. it may be sufficient to observe, that the erec- 
tion of anything offensive, so near the house of another 
as to render it useless and unfit for habitation, c. g. the 
erection of a swine-sty, lime-kiln, privy, smith’s forge, 


tobacco-mill, tallow-furnace, 
like, is actionable (/).* 

(/) Sd.N. P. 12th edit. 1129; 

Klliotson v. Fcctham , 2 Bing. N. 

C\ 131; Bliss v. Hall , 5 Scott, 
500 ; 4 Bing. N. G. 1 M3 ; [Burn’s 
.) ust. tit. !N uisancc, 1 ; ami see as 
to bell-ringing, Soltau v. Dc Held, 

2 Sim., N. S. 233. 

In 1 Valter y. Selfe, 4 Dc (Jcx 
& Simile, 315, the defendant com- 
menced burning bricks within 100 
yards of the plaintiff’s house, and 
the court restrained him by in- 
junction, it being proved that the 
brick burning materially interfered 


near a common inn, or the 


with the comfort of existence. 

See ante, p. 502, note ( s ). 

Tills decision was affirmed on 
appeal, and the jndgment of 
Knight Bruce, V.-C-, is cpioled 
by Kinder deg , V.-C. in Soltau v. 
J)e Held, 2 Biinons, N. S. 133, as 
a correct statement of the law. 

The defendants in Walter ' v. 
Selfe were satisfied to abide by the 
opinion of the Court of Chancery 
upon the point of law ; and, ac- 
cording to the authority of that 
case, the law is, that a man has no 


knowing the tame to bo an unlit place, did imprison him, and the 
opinion of the court was that lie should be remanded, because that the 
mayor and commonalty had authority over him, and they might appoint 
him a pluce in which he might erect his tavern, for it is a disorderly 
profession, and not fit for every place; and it was adjudged in this court 
that a brew-house ought not to be erected in Fleet Street because it is 
in the heart of the city, and would he annoyance to it, and if one should 
set up a butcher’s shop or a tallow-chandler’s shop in Cheapsidc, it ought 
not to be, for the great annoyance that would ensue. (March, 15, 
pi. 34, E. 15 Car.) And in Player v. Jenkins (1 Sid. 284, B. K. 1\ 18 
Car. 2), the court say the corporation may impose restraints as to the 
place of trade, as that a butcher shall not have a shop in Cheapsidc. 
(Vin. Abr. Bye-laws, B. pi. 10.) 

* In an indictment against a vitriol manufacturer for impregnating 
the air with noisome and offensive stinks and smells, Lord Mansfield 
said, “It is not necessary that the smell should be uiiwiiolcsome ; it is 
enough if it makes the enjoymout of life and property uncomfortable.’* 
( R . v. White, 1 Bur. 337.) 


Instances of 
nuisances. 
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right, by brick-burning or other 
moans, to cause noxious vapours 
to pass on to liis neighbour’s land, 
to such an extent as substantially 
to interfere with the ordinary 
comfort of existence; but in a 
subsequent case of 77 ole y. Bar- 
low, 4 C. B., N. S. 334, it appears 
to have been laid down by the 
judges in the Court of Common 
Fleas, that such right docs in some 
cases exist 

In the case last mentioned the 
defendant burnt bricks within a 
short distance of the plaintiff’s 
honso. The learned judge, at the 
trial of an action for the nuisance 
thereby occasioned, left to the jury 
the questions, first, was the place 
where the bricks were burnt a 
proper and convenient place for 
the purpose, and, IP NOT, was the 
nuisance such as to make the en- 
joyment of life and property un- 
comfortable, and the jury found 
for the defendant; and in dis- 
charging a rule for a new trial 
oil the ground of misdirection, 
Cfrowder , J., said that the direction 
was consistent with all the autho- 
rities , and the court would be in 
effect overruling several if they 
were to make the rule absolute. 

No authorities were cited by 
the court except the passage from 
Comyns above mentioned ; but it 
may be observed that the direction 
is opposed to the opinions ex- 
pressed by the judges in Bliss v. 
Hall and JFIlliotson v. Beet ham, 
in both of which it is laid down 
by the court, that twenty years’ 
user is required in order to deprive 
a neighbour of his reined) for the 


nuisance caused by carrying on 1 
an offensive trade, and no trace 
of the doctrine is to bo found in i 
them, that no user is required if . 
the place bo a “proper and con- 1 
veuient ” one. 

No reference was made by the 
court to the case of T Valter y. 
Selfe, nor to the judgments in tho 
two other cases already referred 
to, and it cannot he disputed that 
a direct conflict of opinion exists 
upon tho question, whether a man 
has a right to cause noxious mat- 
ters to flow on to his neighbour’s 
land to Buch an extent as to ren- 
der the enjoyment of life and pro- 
perty substantially uncomfortable, 
in any case except that in which 
an casement has been acquired 
entitling him to do so. 

From the report of Hole v. Bar- 
low , it does not appear upon which 
of the questions left to them the 
jury found their verdict ; but, al- 
though from the judgments de- 
livered in that case, it appears 
that the judges were not of opinion 
that this was material, the effect 
of the actual decision is quite al- 
tered by the fact mentioned by 
Martin , B., in his judgment in 
Stockport Waterworks Company 
v. Potter , 7 II. & N. 1G0, namely, 
that the jury in fact found that 
there was no nuisance. The real 
effect of the placitnm in Comyns’ 
Digest, already cited, p. 506, is 
shown in the interpretation of the 
word “convenient,” adopted by 
Hide , C. J., in Palmer’s Rep. 539, 
and Martin , B., in Stochport 
Waterworks Company v. Potter ^ 
ubi sup., according to which “ con- j j 
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venient place” means a place 
where a nuisance will not bo caused 
to another; and the authorities in 
which the locality has been spoken 
of as material in determining the 
question of nuisance or no nui- 
sance are perfectly consistent with 
this interpretation. Upon the 
question of fact, whether a nui- 
sance has been caused by the de- 
fendant at all, the nature of tho 
locality, like every other fact in 
the case, must be taken into con- 
sideration ; but that question 


really is, whether the act of the t 
defendant renders the enjoyment l" 
of life and property by the plain- ■' 
tilts uncomfortable, and if this be; 
found in the affirmative, it should 
seem conclusive of the right to 
recover whatever the locality; and 
tho great inconvenience and inse- 
curity which would result if this 
were not so are obvious. See also 
the judgment of Wood , V.-C., in 
A. O. v. Birmingham^ $o. 9 4 K. 
&J. 528.]* 


Instances of 
- nuisances. 


* In Beardmore v. Treadwell (9 Jur., N. S. 272, 3 Gift. G83), Beardmore v. 
Stuart, V.-C., granted an injunction against brick-burning. He said, 'JWadwelL 
“ Where a man is injuring his neighbour to a very material extent in a 
way not absolutely necessary, this court is always disposed to interfere. 

In such cases the balance of convenience must be attended to. Upon 
the result of the evidence it is proved that there has been an actual and 
positive injury to the plaintiff, and that the comfort and enjoyment of 
her mansion have been disturbed ; that the ornamental ti ccs planted to 
exclude the appearance of unsightly objects have in some cases been 
destroyed, and in many oases injured.” As to tlic ruling of Bgles , J., 
in Hole v. Barlow , “that no action lies for the reasonable use of a 
lawful trade in a convenient and proper place, 1 ’ he observes, “in this 
exposition of the law, the words ‘convenient and proper* must be taken 
subject to sonic qualification ; nobody will doubt that to tho brick- 
burner tho place may be convenient, and probably the most convenient , 
place that can be found, but it is clear that the place being convenient 
to one party is not enough to justify the continuance of the acts if they . 
make tho enjoyment of life and property uncomfortable to the other, 
especially if they can bo done elsewhere without theso injurious con-' 
sequences following. The words, therefore, ‘ convenient and proper * 1 . 
must be used with reference to the situation of both parties.** * 

In Bamford v. Turnley (3 B. & S. 02), another brick-burning case, Bamford v. 
Cockburn , C. J., on tho authority of Hole v. Barlow , directed the jury Tarnley . 
that if they thought the spot was convenient and proper, and tho burn- 
ing of the bricks was under the circumstances a reasonable use by tho 
defendant of his own land, the defendant would be entitled to a verdict, 
independent of tho small matter of whether there was an interference 
with the plaintiff’s comfort thereby, and a verdict was ontered for tho 
defendant. On appeal to the Exchequer Chamber, the direction was 
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Instances of 
nuisances. 


Carey v. Led - 
hitter. 


lipping v. 
St. lie ten's 
Smelting 
Company. 


hold to be improper, tho verdict was set aside, and a verdict entered for 
the plaintiff, for 40*. The majority of the court (Erie, C. J., Williams 
and Keating , JJ., and Wilde , B.), held, that Hole v. Barlow was not 
well decided, and that the words “ convenient place,” in the passage in 
Com. Dig., meant a place where a nuisance would not be caused to 
another, in conformity with tho observations of Mr. Willes in the above 
note, and that the law was, that a man might, without being liable to 
an action, exercise a lawful trade, as that of a butcher or brewer, or the 
like, notwithstanding it was carried on so near the house of another as 
to be an annoyance to him, in rendering his residence there less delect- 
able or agreeable, provided the trade be so conducted that it did not 
cause what amounted in point of law to n nuisance to the neighbouring 
house. Pollock , C. B., dissented from the judgment. The parties 
afterwards agreed to enter a stet processus. 

In Cavcy v. Ledlnlter (13 C. B. N. S. 170), Wightman, J., refused 
to leave to the jury tho question whether the place whero the defendant 
burned the brick3 was a convenient mul proper place for the purpose, 
but left it to them to say whether the acts of the defendant rendered 
the plaintiff's residence substantially uncomfortable, and whether his 
shrubs, &c. had been thereby injured. The plaintiff obtained a verdict 
for 20?. The court held the judge's direction correct. Erie, C. J., 
said that the court in Bamford v. lurnley only decided that the form 
of question adopted in Hole v Barlow was wrong. lie observed, that 
the affairs of life in a dense neighbourhood could not be carried on 
without mutual sacrifices of comfort, and in all actions for discomfort 
the law must regard the principle of mutual adjustment; and the notion, 
that the degree of discomfort which might sustain an action under some 
circumstances must therefore do so under all circumstances, wos as 
untenable as the notion, that if the act complained of v r as done in a 
convenient time and place, it must therefore be justified, whatever the 
degree of annoyance that was occasioned thereby, and chat the judg- 
ment of Willes, J., in Hole v. Barlow appeared to him to he sound. 

In Tipping v. St. Helen's Smelting Company (4 B. & S. 608), an 
action for a nuisance by noxious fumes from a smclting-housc, Mellov , 
J., directed the jury that every man is bound to use his own property 
in such a manner as not to injure the property of his neighbour, unless 
lie has acquired a prescriptive right to do so. But, that the law does 
not regard trifling inconveniences; everything must bo looked at from a 
reasonable point of view, and therefore in an action of nuisance to pro- 
perty from noxious vapours, the injury to be actionable must be such 
as visibly to diminish the value of the property and the comfort and 
enjoyment of it. In determining that question, time, locality, and all 
the circumstances, must be taken into consideration. In places where 
great works had been erected and carried on, which were the means of 



LEGALIZATION OF NUISANCES, 


ail 


developing the national wealth, persona must not stand on extreme 
rights and bring actions in respect of every matter of annoyanco, as, if 
that were so, business could not be carried on in such places. The 
defendant complained of the direction, but the Courts of Queen’s Bench 
and Exchequer Chamber held it to be correct; and Cochburn , C, J., 
said that it was not a right question to put to the jury to say whether 
the place where the act was dono was a proper and convenient one for 
the purpose, or whether the doing of it in that place was a reasonable 
use of the defendant’s laud, and that it was inconsistent with sonnil 
reason to say that the matter conkl be considered with reference to the 
interest of the public. Without compensation, an individual was not 
precluded from redress for private injury on account of a benefit to the 
public arising from that injury. The judgment was affirmed by the 
House of Lords (11 II. Lds. 042, St. Helen's Smelting Company y. 
Tipping). 

It is no answer to a claim for an injunction against a nuisance for 
fouling water that the water is already fouled by others, who have right 
to do so. “The circumstance of the plaintiff buying up these rights 
(he lmd bought up some but not nil) indicates the soundness of the 
rule of law which has been laid down iu the House of Lords in the case 
of St. Helen's Smelting Company v. Tipping (11 II. Lds. 012), namely, 
that you cannot justify an additional nuisance in the case of smoke, if 
it enri be dearly traced to your new’ chimney, on the gronnd that the 
plaintiff has had a great many nuisances to encounter before. If the 
nuisances uhich he has bad to encounter before have been such that it 
is impossible to trace any evil to tbc work you are conducting with your 
now chimney, possibly the ease may be otbcrw Iso ; though even then it 
must be seen how unreasonable it would be to allow such an excuse, 
because the circumstance that a person who is so injured can buy up 
those who have acquired rights against him is no reason why lie should 
be compelled to submit to vour additional nuisance until lie has bought 
up all the rest.” ( Crossing v. Light owin', L. It., 3 Eq. 2S9, per Wood, 
V.-C. ; 2 Oil. Ap. 47S. See also Cntmp v. Lambert, L. R., 3 Eq. 400; 
J7 L. T.,N. S. 133.) 

In Ho shell v. Whitworth (15 \Y\ N. GO, 8iJ), an injunction was 
granted against an excessive noise and vibration caused by a steam 
hammer, to the nuisance and injury of a church and schools, and which 
liad also caused structural damage to the church and the organ. 

In Ball v. Hay (L. It., 8 Cli. 407), the plaintiff occupied a house 
in Green Street, Grosvenor Square, as a private hotel. The defendant 
used the ground floor of the adjoining house as a stable. The noises 
caused by his horses were in annoyance to the plaintiff and his lodgers, 
and his lodgers left in consequence. Au injunction was granted because 
the defendant had turned his house to an unusual purpose, in such a 


Instances of 
nuisances. 


Crosdey v. 
Ughtoivler . 


Noise and 
vibration. 
Jlosh ell v. 
Whitworth. 

r 

Ball v. Bay. 
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vibration. 


Beaumont v. 
Emery . 


Gaunt y. 
Fynney . 


Smoke, &c. 

Barlow v. 
Bailey, 

Salvin v. 
Forth Bra nr e- 
j>eth Coal 
Company, 


manner as to do substantial in j ary to his neighbour. Lord Selborne , C., 
observed that if houses are so built that, from the commencement of 
their existence, it is manifest that each inhabitant was intended to 
enjoy his own property for the ordinary purposes for which it, and all 
the different parts of it, were constructed, then, so long as it is so used, 
there is nothing which can be regarded at law as a nuisance, or which 
the other party has a right to prevent ; and Mellish , L. J., said the 

case was not like the noise of a pianoforte in a neighbour’s house, or 

the noise of children in a nursery, which are noises we may reasonably 
expect, and must to a considerable extent put up with. 

In Beaumont v. Emery (10 W. N. 44, 106), an injunction was 
granted at tlio suit of a grocer, who had been driven from his house by 
the constant noise and vibration caascd by a steam engine used by his 
neighbour in the business of a cooper. 

But in Gaunt v. Fynney (L. R, 8 Ch. 8), Lord Selborne refused an 
injunction against the noise and vibration of a steam engine at Leek, 
not being satisfied that it was, beyond fair controversy, excessive or 
unreasonable. 

.In Barlow v. Bailey (G W. N. 95), an injunction was granted where 
the sulphuretted hydrogen gas, which escaped from the defendant's 
chemical works, affected the health of persons on the plaintiff’s premises, 
and made it almost impossible for them to continue their occupations. 

Salvin v. North Branccpcth Coal Company (L. R, 9 Ch. 705) 
followed the decision in St. Helen's Smelting Company v. Tipping , and 
an injunction was refused to stop the working of a colliery, because it 
was not shown that it had caused the plaintiff visible and substantial 
damage. James, L. J., says that “If resort is had to the microscope 
of the naturalist or the test of the chemist to establish damage, it is 
not sufficient ; the damage must be such os can be shown by n plain 
witness to a plain common juryman.’ 1 
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CHAPTER VII. 

PAUTY WALLS AND FENCES, 


ALTHOUGH, strictly speaking, the rights and liabi- Tarty-walls 
lities of the owners of property adjoining to a party-wall 1^01^0^ ** 
relate principally to the doctrine of tenancy in common, 
yet some of the rights exercised os'er it partake of the 
character of casements. 

The common user of a wall adjoining lands belonging 
to different owners is prima facie evidence that the wall 
and the land on which it stands belong to the owners of 
those adjoining lands in etpial moieties, as tenants in 
common (✓/). 

AVhcre the precise extent of land originally belonging Presumption 
1 o each owner can he ascertained, the presumption of a lcbutu<1, 
tenancy in common does not arise, but each party is the 
owner of so much of the \yall as stands upon his own 
laud ( b )* 

(a) Ouhitt v. Porter, 8 B. & C. (b) Mitts y. Hawkins, 5 Taunt. 

257, and note, p. 251) ; Wiltshire 20. 
v. Sid/ord, 1 M. & Ky. 404. 

* Where the plaintiff claimed the whole wall ns abutting on the 
workshop and building of the defendant, and the jury found that it 
was a party-wall half on tho land of each, judgment was given for the 
defendant, because the plaintiff should have described his half of the 
wnll as abutting on the defendant’s half. (J fairly v. M'Bermott, 

8 A. & E. 138.) Where there is an casement of support in a party- 
wall, tho owner of the dominant tenement is entitled to put any amount 
of weight on the wall which does not endanger its stability. (Sheffield 
Industrial Sooiety v. Jarvis, 6 W. N. 208 j 7 W, N. 47.) lie cannot 

g : l i. 
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Presumption In the latter case, there seems no authority for saying 
rebutted, ^] ie rights of the respective owners of the portions 

of the wall differ from those of the proprietors of any 
other two walls which abut on each other : unless pre- 
vented by some easement having been acquired, either 

party would be at liberty to pare away or even entirely 

to remove liis portion, notwithstanding the other half 
might be unable to stand without the support of it (c). 
At the utmost, the fact of the close union of the walls 
could only impose a duty of greater caution than might 
otherwise be required in removing the materials* " If,” 
said Bayley , J., “ the wall stood partly on one man’s 
land and partly on another’s, either party would have a 
right to pare away the wall on his side, so as to weaken 
the wall on flic other, and to produce a destruction of 
that which ought to bo the common property of the 
two” (d). 

(e) 8 B. & C. 2(51. v. Christ'* Hospital, judgment oL' 

(r7) Cnbitt v. Porter, S B. & C. Tindal, C. J., 4 M. & G. 7G1. 

257. See on this point, Brailhrc 

take from it a pilaster and girder erected for the benefit of the adjoining 
house. ( Thru pp y. Scruton, 7 W. N. GO.) Where the lower part of a 
wall forms the separation and support of the two buildings abutting oti 
it, one being the higher, and the higher part of the wall has windows 
in it, the lower portion only is a party-wall, and the higher the external 
w'all of the higher house; and if the houses arc pulled down and rebuilt, 
n Building Act prohibiting windows in party-walls docs not prevent 
the windows from being restored, (Tl lesion v. Arnold, L. R., 8 Ch. 
1084.) Where a man builds two houses, the pillar and portico of one 
overlapping the other, and sells tho first, the pillar and portico pass as 
part of tho house sold. ( Fox v. Clarke , L. It., 7 Q. B. 748 ; 9 Q. B. 
565.) It may bo inferred from these cases that where two lionscs 
belonging to the same owner arc divided by a party-wall (this is the 
origin of most, if not all parry-w’alls), and one is sold, half tho party- 
wall passes as part of the house, with an easement of support on the 
other half, and that an casement of support for the house retained on 
the half of the w'all convoyed is by implication granted hy the purchaser 
to the vendor. 
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In general* however, party-walls will be found “ to be Presampfon 

built on the common property of the two, and to be the 

common property of both and, in the absence of any 
further proof than that which is afforded by evidence 
of a common user, such will be presumed to be the 
case, (c). 

In the Metropolis, party-walls are regulated by the Building Act; 
provisions of the Building Act, stat, 18 & 19 Viet, 
c. 122 (/). 


The only general obligation with respect to fences Obligation to 
imposed by the common law is, that every proprietor of keep m cattle ' 
land should prevent, by fences or other means, his cattle 
from trespassing on the land of his neighbours ( g ).* 


[(<?) And, as in the case of any 
olher tenement held in common, 
each tenant is liable to an action 
if lie ousts hia co-tenant from the 
use of it. See Stedman v. Smith, 
R El. & Bl. 1, for what is evidence 
of onstcr in such a case.] 

[(/) In the case of banks, 8c c. 
separating fields, the ownership is 
Ihus determined : — If two fields 
are separated by a ditch and bunk, 
the bank, primii facie ancl in the 
absence ol proof to the contrary, 
is presumed to belong to tlic owner 
of the field in which the ditch is 
not; but if there lie a bank with 


ditches at each side of it, then 
there is no presumption os to the 
ownership of the hank, and the 
question must be determined by 
acts of ownership. Jtayley , J., in 
Guy y. cited in 2 Schvyn, 

N. F. 1297, 12th edit. See the 
explanation of this given by Law- 
rence, J., in Vowlcs v. Mellor , 3 
Taunt. 137-8.]t 
[(^) l)ycr, 372 b; 1 Wins. 
Saunders, 322 a ; 1 Notes to 
Saund. 559; and see the Year 
Book, 20 Edw. 4, 10, as to duty 
of commoners.] 


* The same law that governs the obligation between adjoining 
landowners applies where one is landlord to the other. Ho is under no 
obligation to keep up a fence on his land to prevent his tenant’s cattle 
from straying. ( Erskine v. Adeane, L. It., 8 Ch. 756, 762.) 

f And by Holroyd, J., Doe d. Pring v. Pearsey, 7 B. & C. 307. 
In the case of a lane between two closes used as a way, tho presump- 
tion is that the soil Ad medium filum vim belongs to the owner of the 
land on cnch side, the same as in tlio case of a highway, that is, if the 

L h 2 
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There may, however, be a spurious kind of easement 
obliging an owner of land to keep his fences in a state 
of repair, not only sufficiently to restrain his own cattle 
within bounds, but also those of his neighbours (A) ; 
and rendering him liable for any injury which his neigh- 
bour’s cattle may sustain in consequence of the non- 
repair of the fences, which, unless an easement had been 
acquired, lie clearly would not be. This liability is, 
however, confined to the cattle of his neighbour, or such 
as are rightfully on the adjoining land, and does not 
extend to all cattle whatsoever, though they may have 
entered through the land of the party towards whom 
this obligation to keep the fences in repair legally 
exists (z). " If the cattle of one man escape into the 

land of another, it is not any excuse that the fences 
were out of repair, if the cattle were trespassers on 


(/>) Per Bay ley, J., in Boyle v. 
lavilyn, G B. & C. *33 § — 330, 
Star v. Buolteshy, 1 Salk. 335, ; 
[where the nature of the evidence 
sufficient to establish such a liabi- 
lity is discussed. Lord Tenter - 
den\ s Act does not apply to such 
cases.] 

[(i) See the judgment of Par- 
sons, C. J., in Bust v. Low , G 
Mass. 90, in which the same view 
of the law is taken, and the whole 
question and the authorities upon 
it examined and explained. 

The like rule applies in the 
case of tho liability to maintain 
fences thrown upon railway com- 


panies by the Railways Clauses 
Consolidation Act, 8 & 9 Viet. c. 
20, s. G8. Picketts v. Bast anti 
II r est India. Docks, $‘c. Bail way 
Company , 12 C. B. ICO; Man- 
chester, Sheffield and Lincoln- 
shire Railway Company v. Wal- 
lis, II C. B. 213. In some eases, 
as in Fawcett v. I orh and N. M . 
Railway Company , 16 Q. B. CIO, 
particular statutes impose on rail- 
way companies a duty of keeping 
parts of the line guarded against 
all persons and cattle on the adja- 
cent land, whether lawfully there 
or not ; but the gcncrnl liability is 
as above stated.] 


user has been as a road, and not in tho exercise of a claim of owner- 
ship. ( Holmes v. Bellingham , 7 C. B., N. S. 329; Smith y. JTowdcn , 
] ^ C. B., N. S. 398.) 
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the close from whence they come,” Per Heath , J., in 
Dovaston v. Payne (It). 

In an anonymous case reported in Ventris (l), the 
plaintiffs declared that the defendants were bound to 
maintain a certain fence, and that, by reason of their 
neglect to do so, a mare of the plaintiff’s escaped 
through the fence, and was drowned in a ditch. After 
verdict for the plaintiff, on motion in arrest of judg- 
ment the court held, that the plaintiff was entitled to 
recover. 

In Iiooth v. Wilson (m), where a person to whom a 
horse had been sent turned it into a pasture, and by 
the defect of the fence, which the neighbouring owner 
was bound to repair, it fell down into the neighbouring 
close and was killed; the liability of the defendant -for 
the consequences of his neglect in not repairing was not 
disputed, the only point made being, that the bailee 
could not maintain the action (n).* 


Spurious ease- 
ment, to repair. 


(£) 2 II. Bl. 557 ; viilc ctiam 
per 1 Yihnut, C. J., 3 Wilson, 126. 
10 Vol. I, p. 261. 

(w) 1 B. & Al. 59. 

(») See also Poti'dl v. tiulh- 
hury , 2 Von. & Jcr. 391. [Anil 
see Single ton v. Williamson, 7 
II. & N. 410, iiL which case a man 
had distrained, damage feasant, 


caLtlc which had escaped from a 
close through defect of a fence 
which he himself ought to have re- 
paired, and had ultimately strayed 
into his close, and the court held 
that he was wrong, the trespass 
being the natural consequence of 
his own neglect of duty.] 


* Sec also Lee y. Jiiley , IS C. B., N. S, 722. 

'Hie fact of the tenants of land enclosed by a fence always having 
repaired it is some evidence of an obligation to do so; and the evidence 
of obligation is strengthened if the land was originally enclosed from a 
common. When the privilege of inplosure was granted by the lord, it 
is unlikely that ho would impose on the rest of his commoners the obli- 
gation of building and maintaining a fence, or that ho would himself 
undertake the duty of doing so; and to make such a concession without 
imposing such a duty on the party benefited would be an injustice to 
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[The remedy in these cases is against the occupier ol' 
the land(o).] 


[( 0 ) Ckeetham v. Hampson, 4 
T. R. 318 ; 1 Wins. Saund. 322; 
1 Notes to Saund. 559. Unity of 
possession would of course have 
tbc same effect in this as in the 
case of a regular casement, ante, 
p. 1C ; and if a man bound to re- 


pair as Against his neighbour were 
to take a lease of the latter’s close 
and then to sublet it, the sub- 
lessee would have no remedy 
against his landlord for not re- 
pairing.] 


Extent of 
obligation. 

Inference y. 
Jenkins . 


Railways 
Clauses Act. 


Turnpike 

trustees. 


the commoners. (Marker v. Whitely, 11 Jm\, N. 8. 822; 34 L. X, 
Q. B. 212.) 

The obligation is absolute to maintniu at all times a sufficient fence 
without notice to repair, except in the case of damage by the act of 
God or vis major. If the fence is broken by a stranger, and the obligor 
has no notice of it, ho is answerable for cattle escaping into the domi- 
nant close and proximately due to that cause. (Lawrence v. Jenkins, 
L. R., 8 Q. B. 274.) 

A railway company, under tbc Railways Clauses Act, is bound to 
keep up their fence against all cattle lawfully in the adjoining bind, 
including sheep which arc folded against the fence (Hesitant v. Great 
Western Railway Company , 8 C. B., N. S. 308), pigs (Child v. Hearn , 
L. R., 9 Exeh. 170), cattle 011 the land with the permission of the 
occupier (Dawson v. Midland Railway Company , L. R., 8 Exch. 8), 
or which they have frightened into the adjacent land by the negligent 
management of their trains. (Sncesby v. Lancashire and Yorkshire 
Railway Company , L. R., 9 Q. B. 2G3 ; 1 Q. B. JX 42.) Land taken 
by them to form a substituted road is land taken for the use of the 
railway within the meaning of the act, and they arc hound to fence it. 
(Corbett v. Great Western Railway Company , 7 W. N. 225.) But 
they are not bound to fence against a tramway belonging to themselves, 
which they allow the public to use on payment of tolls (Marfeu v. South 
Wales Railway Company , 8 C. B., N. S. 525), nor are they responsible 
to their passengers for the defect of their fences. Their obligation to 
them is only to take reasonable care to keep cattle off the line. (Buxton 
v. Earth Eastern Railway Company , L. R., 3 Q. B. 549.) 

The trustees of a turnpike road arc not bound to fence a road made 
by them, unless there is a special provision in their act to that effect, 
although they have made fcuces and kept them in repair for many 
years. (Rex v. Llandilo, 2 D. A E. 232.) But if their act directs 
fences to be made and repaired, they arc the parties to make and repair, 
unless the burden is expressly imposed on some one else. (JUerivale 
v. Exeter, L. R., 3 Q. B. 149.) 4 Geo. 4, c. 95, s. 60, enacts that 
11 the trustees who make a road shall mnko proper fences.” It is no 
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Analogous to this liability arising from neglect to do 
what the party was bound to do, is that incurred by 
a party doing some positive act, as driving OV enticing 
into his property the animals of his neighbours, so that 
they sustain injury thereby. 

. Thus in Townsend v. fVathen (/?), where the defen- 
dant set traps baited with strong-smelling flesh so near 
the edge of his property, as thereby to entice the plain- 
tiff’s dogs in the neighbouring close, which were caught 
in the traps and wounded, it was held that the defendant 
was liable. Lord Ellenhoronyh said, “ Every man must 
be taken to contemplate the probable consequences of 
the act he does. And, therefore, when the defendant 
caused traps scented with the strongest meats to be 
placed so near to the plaintiff’s house as to influence 
the instinct of those animals, and draw them irresistibly 
to their destruction, he must be considered as contem- 
plating this probable consequence of his act. That 
which might be taken as general evidence of malice 
against all dogs coming accidentally within the sphere 
of the attraction which he had placed there, must surely 
be evidence of it against those in particular which were 
placed nearest to the source of attraction and within 
the constant influence of it. What difference is there 
in reason between drawing the animal into the trap by 
menus of his instinct which lie cannot resist, and putting 
him there by manual force ? *’ 

O) l) East, 277. 

answer for trustees who have made the road to say that they have not 
sufficient funds to make the fences. (Reg. v. Lnton t 1 Q. B. 860.) 

If the owner of a mino make a shaft in the surface under a licence 
to do so, and thereby create danger to the cattle of the owner of tho 
surface, ho is bound to fence the shaft. {In re Williams <$■ Oroucott^ 
4 B. & S. HO.) 


510 

Liability for 
driving or en- 
ticing animals. 


Townsend v. 
Wathen. 



520 


OF PARTICULAR EASEMENTS, ETC. 


liability for Where, however, no such obligation to repair exists, 
flo^or 0 cattle 1 ^ seems, though there arc authorities throwing doubt on 
trespassing. the point, that the owner of the land is not liable for 
injury sustained by cattle which arc trespassing upon 
liis property. 

“ If A., seised of a waste adjoining a highway, dig a 
[ 300 J pit in the waste within thirty-six feet of the said way, 
and the marc of B. escape into the said waste, and fall 
into flic said pit, and there dic> f?till 13. shall ilOt liaVC 
any action against A., for that the making of the pit in 
the waste and not in the highway, was not any tort to 
B., but that it was by the default of B. himself that his 
mare escaped into the waste” ( 7 ). 

SarcJi v. So i n Sarc/i v. Blackburn (r), an action was brought 

Blackburn ’ . . _ . _ v , 

(( for knowingly keeping a ferocious dog accustomed to 

bite mankind, and which bit the plaintiff.” The plain- 
tiff was a 'watchman of the parish, and was bilten as lie 
was going in the middle of the day to the defendant’s 


0j) Blythe v. Tojjkum , 1 Koilc’s 
Ahr. S8, Action on Case, N., 
Nusans, pi. 4; S. C. Cro. Jac. 158; 
sec also Brock v. CopcUnid, 1 
Esp. 203. [In accordance with the 
principle of this case is IJard- 
castle v. South Yorkshire Hall- 
way Company , 4 II. & N. G7; and 
it is also recognized in Barnes y. 

Warily 9 C. 13. 392, which shows 
that where the excavation imme- 
diately adjoins the footway, so ns 
to amount to n nuisance, the owner 
would be liable; and in Ilonnscll 
v. Smyth , 7 C. B., N. S. 731, 
where it was held, that the owner 
of uninclosed land, over which the 
public arc permitted by him to 
raxnble without interference, is not 
bound to fence excavations in it, 


as every one using land under such 
circumstances must take the per- 
mission with Us concomitant perils. 
It would be otherwise, however, 
in case of a man holding out any 
direct inducement or invitation to 
another to go by a path across bis 
land; for in such a case he would 
be bound cither to warn or guard 
the other against dangerous ob- 
structions or pitfalls placed or 
continued by him in the path. See 
the cases cited ante, p. 447, n. (/'). 
Sec also the Highway Act, 5 & (5 
Will. 4, c. 50, s. 70, as to excava- 
tions near highways within the 
act.] 

(r) Moo. & Mai. 505 ; 4 C. & 
P. 297, S. C. 
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house by a back wav, which the defendant contended , Inability for 
. , damage to per- 

was a private way for himself and family only. sons or cattle 

The plaintiff was alone at the time, and there was no tiesp assiDg * 
evidence of the reason of his being in the place where Mackbnrn 
he was bitten. There was a notice, “ Beware of the 
dog,” but the plaintiff could not read. 

Tindal , C. J., left it to the jury to say on which side 
there was negligence. “ If the plaintiff was negligent, 
if he was where he ought not to have been, or if he 

neglected means of notice, he cannot recover; if the 
defendant, placed the dog where he might injure persons, 
not themselves in fault, lie is responsible. 

Cf The plaintiff certainly is not entitled to recover in 
this action, if lie was injured by his own fault. There 
is no evidence to show why the plaintiff was on the- 
spot in question, whether with a lawful or unlawful 
object. The law, however, would rather presume a law- 
ful object; and there is no improbability in his having 
one, for he was on one of the ways to the house itself at 
mid-day, although certainly it was not the most public [ 301 ] 

and usual way. If he was lawfully there, I do not 
think the mere fact of the defendant’s having put up 
the notice relied on would deprive him of his remedy. 

The mere putting up the notice is not sufficient for this, 
unless the party injured is at least in such a condition 
as to be able to become cognizant of its contents. The 
plaintiff could not read ; the notice, therefore, furnished 
no information to him ; and there were no circumstances 
in the way in which the dog was kept to apprise him of 
the danger. If, therefore, he had a right to be where 
he was, 1 see no fault or negligence in him to deprive 
him of his remedy. Still the defendant will not be 
liable unless he is in fault ; unless he knows the character 
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Liability for of tlie dog, which he certainly did in this instance, and 
d floSs w cattle' un ^ css he keeps it improperly with that knowledge. 
trespassin g. The mere putting up the. notice does not, I think, in 
Sarah v. this case excuse him. But it is said, that he has a right 
Blackburn. to k ce p a fi crCG dog to protect liis property, lie cer- 
tainly has so ; but not, in my opinion, to place it on 
the approaches to his house, so as to injure persons 
exercising a lawful purpose in going along those paths 
to the house. If the dog was placed in such a situation 
that he could injure the plaintiff, ignorant of the notice, 
and going for a lawful purpose to the house by a way 
which lie was entitled to use, 1 think the defendant 
would not be protected from this action.” 

JonVui v. In Jordin v. Crump (5) it was held, that a man might 

dujnjf. lawfully place dog-spears on his own land, having a 
public footpath running across it, and that he would not 
be liable for damage inflicted by them on dogs deviating 
from the footpath, though they belonged to persons law- 
fully using the path. " Now in the present case,” said 
Alder son , B. # in delivering the judgment of the court, 
“ the injurious act was done by the dog to the land of 
the defendant; and it is no answer to say that the 
plaintiff could not control the animal, and was therefore 
unable to guard against that danger. If he chose to 
walk with his dog along a footpath tlirough ground on 
which the dog might commit a trespass, he knew the 
risk lie w as running; and the case is similar to that of a 
man who, passing in the dark along a footpath, should 
happen to fall into a pit dug in the adjoining field by 
the owner of it. In such a case, the party digging the 
pit w r ould be responsible for the injury, if the pit were 

(*) S M. & W. 782 . The plain- cncc of the dog-spears, but the 
tiff had given notice of the exist- court said that made 110 difference. 
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dug across the road ; but if it were only in an adjacent 
field the case would be very different, for the falling 
into it would then be the act of the injured party him- 
self ” ( t ). The court then cite and recognize the case 
above given of Blythe v. Topliam (u), and say, i€ that 
case, therefore, is an authority that the fact of a tres- 
pass being involuntary makes no difference in this 
respect.” 

The cases, some of which appear at first sight to be 
in opposition to this doctrine (a-), are instances in which 
a party has resorted to the use of some dangerous engine 
or ferocious animal for the preservation of his property, 
and has thus done indirectly what the law would not 
allow him to do by his own hand, unless it were abso- 
lutely necessary to preserve his property from immediate 
injury (y). These decisions are at the best very doubt- 
lully expressed; they appear to be overruled to some 
extent by the above case of Jordiu v. Crump ; and it is 
decided at all events that if the party injured had ex- 
press notice, and nevertheless persisted in committing 
the trespass, lie can obtain no redress, but must take 
the consequences ofliis own act(r).* 

[(0 See Barnes v. Ward ; 628. 

T tardea stir y. South Yorkshire (//) T 'ere v. Lord Cawdor, 11 
Hallway and liivcr Han Com - East, 508 ; Janson v. Brown , 1 
puny; ftounsrll y. Smythe , ante, Camp. 41; Corner v. Cliampneys , 
pp. 463, 467, 46 8, acc.] 2 Marshall, 384. 

00 1 BoL Abr. 88. 0) llott v. With, 3 13. & Aid. 

(.») Beane v. Clayton, 7 Taunt. 304. 

489; Bird v. Holbrook , 4 Bing. 

• There is no obligation between neighbours that one shall take care 
to prevent the clippings of a poisonous tree, such as a yew-tree, grow- 
ing on his land, from falling on to the other's. ( in&wu /. Newberry, 
L. K., 7 Q. B. 31.) Nor is there a warranty by a landlord to his tenant 
that there is no such tree on the land demised. ( Enkinc v. Adeanc, 
L. H., 8 Ch. 761.) 


623 

Liability iot 
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sons or cattle 
trespassing. 


Jordin v. 
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ferocious 
animals to 
trespassers. 
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Liability for 
damngc to per- 
sous or cattle 
trespassing. 


basement for 
roots of trees. 


Ownership of 
boundary trees. 

[ 303 ] 


Master* v. 
Pollic. 


[The liability to repair fences, discussed in the former 
part of this section, is one which is not aftected by 
Lord Tenterden’s act, that act not applying to mere 
duties (a).] 


There appears to be no authority in the English law, 
that, in the absence of express stipulation, an easement 
can be acquired by user, to compel a man to submit to 
the penetration of his land by the roots of a tree planted 
on his neighbour’s soil. 

The principal objections to the acquisition of such ail 
casement consist in the secrecy of the mode of enjoy- 
ment., and the perpetual change in the quantity of in- 
convenience imposed by it. 

Supposing no casement to exist, there seems nothing 
1o take this out of the ordinary rule, that a man may 
abate any encroachment upon his property, and there- 
fore that lie may cut the roots of a tree so encroaching 
in the same manner that he may the overhanging 
branches (J). 

The decided eases bearing upon this subject have 
turned rather upon the question of property in trees 
growing upon the limits of two adjoining heritages, than 
upon the question of easement. 

Masters v. Polite (c) was an action “of trespass 
(juarc clausum f regit , et asportavil the plaintiff’s boards.” 
The defendant justified, “ That there was a great tree 
which grew between the close of the plaintiff and that 
of the defendant, and that part of the roots of the tree 

[(a) Scq per Williams , J. t in (ft) 1 Ilol. Hep. 804, Worrier. 
Peter v. Daniel, 5 C. 15. 573. J Halter , per Croke , J. 

( e ) 2 Hollo, Rep. 141. 
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extended into the close of the defendant, and were Ownership of 
• 11 i i . _ - boundary trees, 

nourished by his soil; that the plaintiff cut down the * — 

tree, and carried it into his own close and sawed it into ^paUie^ 
boards, and the defendant entered and took and carried 
away some of the boards, prout ei bene licuit” The 
plaintiff demurred to this plea, and it was contended 
that the plea was bad, for although some of the roots of 
the tree are in the defendant’s soil, yet the body {le 
corps del maine parte) of the tree being in the plaintiff’s 
soil, therefore all the residue of the tree belongeth to 
him likewise. And of this opinion is 13racton^ but if 
the plaintiff had planted a tree iu the soil of the defen- 
dant, it shall be otherwise, (juod curia concessit; but 
Alountacfue , C. *T., said , (C That the plaintiff cannot limit 
the roots of the tree, how far they shall go/’ Vide 2 Ed. 

4, 28 (< d ). 

Tn an anonymous case reported in the same volume, 
it is said (<?), “ If a tree grow in a hedge which divides 
the land of A. and 15., and by its roots take nourish- [ 304 ] 

ment in the land of A. and also of 11., they arc tenants 
in common of the free; and so it an as adjudged.” 

In Waterman v. Soper (/), “ It was ruled by Holt, Mater man v. 
(-. J., at Lent Assizes, at Winchester, upon a trial at 
Nisi Prlus, 1697-8 : 1st, That if A. plant a tree upon 
Ihe extremest limits of his land, and the tree growing 
extends its roots into the land of 15. next adjoining, A. 
and 15. arc tenants in common of this tree ; but if all 
the roots grow into the land of A., though the boughs 
overshadow the land of 13., yet the branches follow the 
root, and the property of the whole is in A. 2nd, Two 
tenants in common of a tree, and one cuts the whole tree 

(d) This reference is incorrect. . (/) 1 Lord Raymond, 737. 

(?) P. 255. 
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boundary trees. 

Waterman v. 
Soj?er. 


Holder y 
Coates , 


[ 305 ] 


— though the other cannot have an action for the tree, 
yet lie may have an action for the special damage by 
this cutting ; as where one tenant in common destroys 
the whole flight of pigeons.” 

In Holder v. Coates (g) 3 an action of trespass was 
brought for cutting a tree of the plaintiff. The body 
of the tree stood in the defendant’s land, but some of the 
lateral roots grew into the land of both parties. The 
evidence as to the position of the principal root was 
conflicting. 

Little dale, J., referred to the case first above cited, 
from Rolle’s R., and expressed his preference for the 
law as there laid down over the ruling of Lord Holt in 
Waterman v. Soper (A). The learned judge, in sum- 
ming up, told the jury that he did not see on what 
grounds they could find for cither party, as to the pro- 
portion of nourishment derived by the tree from the soil 
of flic plaintiff and defendant respectively; “but that 
the safest criterion for them would be to consider whether, 
from the evidence given as to the situation of the trunk 
of the tree above the soil and of the roots within it, they 
could ascertain where the tree was first soAvn or planted.” 
Upon the jury saying that they could not tell in whose 
ground the tree first grew, a verdict for the defendant 
was taken by consent. 

By the Civil Law, the neighbour into whose land the 
roots of a tree penetrated was not permitted to cut them 
off, although he might institute a suit to contest the 
right. 

With regard to the property of a tree, the roots of 
which extended into two heritages, it would appear that 
if it derived its nourishment equally from both it became 
(<p) Moo. & Mai. 112. (A) 1 Lord Raymond, 737, 
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common property. If it drew its nourishment substan- ownership of 
tially from one heritage only, on whichever side it was 1l001lda 7. t ^: 
originally planted, the property passed to the owner of 
the land supplying the nourishment (i). 

Pothicr, in his commentary on the passage of the 
Digest, that “ the tree remains the property of him in 
whose soil it had its origin,” says, “ This is so, .notwith- 
standing it is said in the Institutes, that the tree shall be 
considered his into whose soil the roots are protruded ; 
for this is to be understood of such a protrusion of the 
roots as to draw all the nourishment for the tree from 
the neighbouring soil ; but if my tree pushes the extre- [ 30G ] 

mities of its roots only into my neighbour’s soil, though 
it may by that means draw some nourishment therefrom, 
nevertheless the tree remains mine, because the tree lias 
got its origin .and the greater part of the roots in my 
soil.” 

The Civil Law appeal's to agree with the rule as laid 
down in the anonymous case in Kollo, and in Waterman 
v. Sopei\ and, consequently, to he at variance with the 
opinion of 1 Allied ale , J. 

The French Code contains many minute provisions 
upon this subject (A). 


(/') Si arbor in vicini fundnm 
indices poncxit, recidcre eas yi- 
oino non lieebit ; agero autem li- 
ce bit, non esse cjus, sicuti tignum, 
nut protection, immissum habere. 
Si radicibiis vicini arbor aletur, 
taraen ejiis cst,in cujus fundoorigo 
ejus fuerifc. — L. C, § 2, ff. arb. furt. 

Si vicini arborem ita terra pros- 
scrim, ntin meum fonduin radices 
egerit, mcam efflei arborem. lla- 
tioncm cnim non permittevo, ut al- 


lerins arbor intelligatur, quam cu- 
j us f undo radices egisset. Et idco 
propc confinium arbor posita, si 
ctiam in vicinum fundum radices 
egerit, communis cst.— L. 7, § 13, 
ff. de adq. rer. dom, 

J. § 31, ff. de rer. div. is identi- 
cal in expression with the latter 
authority. 

W Arts. 671-2-3, Code Civil; 
Pardcssus, Traito dcs Servitudes, 
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PART II. 

OF THE INCIDENTS OF EASEMENTS. 


TlIE Incidents of Easements may be considered with 
reference to — 

1st. The obligation to do the works necessary for the 
enjoyment of the easement, as to make repairs. 

2nd. The secondary casements ancillary to, and de- 
pending upon, the primary casements. 

3rd. The extent and mode of enjoyment. 


CHAPTER I. % 

OBLIGATION TO REPAIR. 


AS a general rule, easements impose no personal obli- 
gation upon the owner of the servient tenement to do 
anything — the burden of repair falls upon the owner of 
the dominant tenement (a). 

ft Ad aquae ductum,” says Bracton, “ pcrtinct purgatio 
sicut ad viam pertinet rcfcctio” (/>). 

“ Where I grant a way over my land, I shall not be 
bound to repair it,” said Twisden, J., in Pomfret v. 
Jit/ croft (c). 

(ft) u If the grantee of a way (&) Lib. 4, fol. 23 2, a. 

wants it to be repaired lie must (6*) 1 Saund. 322, a; see also 

repair it himself.'’ See per Cole- Gerrard r. Cooke , 2 Bos. & Pull. 
wan , J., in Duncan v. Louch t G N. R, 109. 

Q. B. 909. 
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“ By the common law of England, he that hath the 
use of a thing ought to repair it,” said Lord Mansfield 
in Taylor v. Whitehead (r/). 

“ The grantor of a way is not bound to repair it if it 
be foundrous” (c)* 

-This is in accordance with the principles of the Civil 
Law, which imposed the burthen of repair in cases of 
easement upon the owner of the dominant, and not upon 
the owner of the servient tenement (/). 

By the French Code Civil (//), the expenses incurred 
in constructing any works necessary for the use or pre- 
servation of any casement, must be borne by the party 
entitled to it. 

What is above said is to be understood with reference 
only to the non-liability to repair on the part of the 
owner of the, servient tenement. 

It would appear on the principles hereafter considered, 
that, where the enjoyment of the easement is had by 
means of an artificial work {opus manu factum ), the 
owner of the dominant tenement is liable for any damage 
arising from its want of repair. Thus, if a man carries 
\\ ater by means of conduit-pipes through his neighbour’s 
land, he must keep those pipes in repair (/*). 

(rZ) 2 Douglas, 749. cujns res servit.— L. 6, § 8, L. 8, 

(e) [See 1 Wins. Saund. 322 If. si serv. vind. 
o; 1 Notes to Saund. 5GG ;] Com. (g) Art. 098. 

Dig. Chimin (I). G), [(/t) Sco Bill v. Twenty man, 1 

(/) In omnibus servitutibus re- Q. 11. 7G6; and Lord Egremont v. 

lectio ad euin pertinet, qui sibi Putman , M. & M. 404.] 

servitntem ndscrit, non ad cum 

* Ingram v. Morecra/t , 33 Ilenv. 49. A flagstone and grating over 
an area between a raised road and a bouse were dedicated to the public 
as part of tlio highway. The public, and not the owner or occupier of 
tlio bouse, were bound to keep them in repair. {Bobbins v. Jones , 15 
C. B., N. S. 221.) 

G. 
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[ 309 ] 


Spurious ease- 
ment to com- 
pel servient 
owner to 
repair. 


Where the casement is natural, and the injury to the 
servient tenement arises from natural causes only, no 
such liability accrues. 

The case of lloare v. Dickinson (z), where an action 
was brought for the bad state of repair of some water- 
pipes, is not opposed to the principles above laid down, 
although from the point upon which the court gave 
judgment, it cannot be treated as an authority in support 
of it ; nor indeed upon the facts as stated in the report 
could flic point of liability to repair be raised ; for the 
declaration did not state to whom the pipes belonged, 
nor that they ran through the plaintifTs land, but 
alleged merely that the defendant caused the water to 
run near the plaintiff’s foundations, whereby they were 
rotted, so that, as the court said, the defendant was 
plainly a wrongdoer, and upon this ground they gave 
judgment (A) 

A question appears to have been raised in some old 
cases, whether there was not by the law of England an 
exception to the rule already laid clown — that the owner 
of the dominant tenement was bound to make the neces- 
sary reparations. 

In Fitz. Is at. Brcv. (/), there is a writ commanding* 
the mayor and sheriff of a town to summon one before 
them for not repairing liis cellar, to the damage of him 
who has a cellar beneath it, which by the custom of the 
said town be was bound to repair. The other writ de 
reparatione facienda (m) is the case of a house becoming 
ruinous and dangerous to the neighbouring houses. 

( i ) 2 Lord Knymond, 15G8. (f) 127 F. 

[(A) Sec Alston y. Grant, 3 (in) 127 C. 

El. & Bl. 128.] 
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OBLIGATION TO UEFAIft. 

There is a case in Keilwcy (w), as follows: — “It Spurious we- , 
seems to Fineux and Brudnell in the K. B., that where ^^iratowaer* 
I have a chamber below ( meason pavaile ), and another _ fo^P***’ 
has a cliamber above mine ( haute meason ), as they have 
here in London, in this case I may compel him who has 
the chamber above to cover his chamber for the salva- 
tion of the timber of my chamber below ; and in the 
same manner he may compel me to sustain my chamber 
below, by the reparation of the principal timber for the 
salvation of his chamber above. — Not a et stude. For 
some at the bar think that I may suffer my cliamber to 
fall down ( deschuer ) ; but all were agreed that I could 
not abate my chamber to the destruction of the upper 
chamber (o), and the manner for me to compel another 
to sustain his chamber, at supra , if the law be such, is * 
by action on flic case,” &c. 

So it is said by Rains ford, J., in Pomfret v. Ricroft (/?), 

“ If a man devise by deed a middle room in a house, and 
afterwords will not repair the roofj whereby the lessee 
cannot enjoy the middle room, an action of covenant lies 
for him against his lessor.” 

The case in Keilwcy was doubted by Lord Holt, in 
Tenant v. Gold win (q), where lie said, “ he thought the 
writ in Firzlierbert must be founded upon the particular 
custom of places.” Serjeant Williams, in his note to 
Pomfret v. Ricroft (r), observes, “It is difficult to say 
upon wliat other ground but custom such an action can 
be supported.” 

In Edwards v. Halindcr ( s ), an action was brought Edwards v. 

Halindcr. 

(») 08 b. Raymond, 1080. 

(< o ) Vide per Par It e, B., in liar- (r) 1 Saund. 322, note; 1 Notes 

vis v. It 1 / ding , 5 M. & W. 71. to Saund. CoS, 

(p) 1 Saund. 322. (s) 2 Leon. 93; S. C. Popham, 

(g) 1 Salk. 360; S. C. 2 Lord 40. 

M M 2 
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Spurious ease- by tlie tenant of a cellar against the tenant of the room 
s^eutOTmer above, both holding under the same landlord, for over- 
to repair, loading liia floor, whereby it fell through and destroyed 

JSdwardt t. tb e plaintiff's wine in the cellar beneath. 

Italmaer. * 

The defendant pleaded, “ That, before the charging 
of the floor, ut supra , the said floor had sustained greater 
weight, and, further, that the landlord let the said shop 
to him, to lay there the weight of thirty tons, and he 
had laid there but the weight of twelve tons ; and also 
that the walls of the said cellar were so weak that the 


floor of the said shop fell by reason thereof.” Upon 
which there was a demurrer in law, and judgment was 
given for the plaintiff, which was affirmed on a writ of 
error in the Exchequer Chamber, as it would appear, 
upon the ground that there being no traverse of the fact 
charged in the declaration — the overloading — the plea 
was impertinent. Nothing whatever was decided as to 
the liability to repair. 

Gent , B., was of opinion, “ That tlie defendant had 
not fully answered the declaration, for he was charged 
with the laying too much weight on the floor there, so 
as vi ponderis it fell down ; to which the defendant has 
said that the walls were ruinous in occultis pur Hints, and 
doth not answer to the surcharging (scilA absque I ton , 
that he did surcharge.” 

Clarke , B., agreed with Gent , 1J., as it appears, in 
opposition to Mamvood, C. B., who thought no traverse 


was necessary* 

Tlie report in Popham gives the argument in the 
Exchequer Chamber ; from which it appears that the 
judgment was affirmed on the same ground that it was 
given below\ 



OBLIGATION TO REPAIR, 


533 


In an anonymous case ( t ), it is said, “ If a man lias an 
upper room, an action lies against him by one who has 
an under room, to compel him to repair his roof. And 
so where a man has a ground room, they over him may 
have an action to compel him to keep up and maintain 
his foundation. Sed quaere. For if a man build a new 
hous^ under the roof of an old one which is ready to 
tumble, whether lie shall have a writ de reparatione 
facicndd , because debet et consuevit are necessary words 
in the declaration.” 

Holt , C. J., said, u That every man of common right 
ought so to support his own house as that it may not 
be an annoyance to another man's” ( u ). 

The report of the case in Keilwey in reality amounts 
to no more than a statement that such a point had been 
agitated. The dictum of Rainsford , J., in Pomfrct v. 
liter oft, was probably founded, according to Serjeant 
Williams, upon this report; there seems also some doubt 
whether it did not proceed oil the ground of a covenant 
implied in the demise. The writ in Fitzlierbcrt is ob- 
viously founded on a local custom only; and the case 
in Leonard went off entirely on a point of pleading: 
there appears, therefore, to be no authority whatever to 
oppose to the opinion of Lord Holt, that such an obli- 
gation coidd only exist when specially imposed (x). 


(0 11 Mod. 7. 

[(«) See this dictum referred to 
per Cur. in Alston v. Grant , 3 E. 
St B. 128. But he is not bound to 
repair it, but only to prevent bis 
neighbour from being injured by 
its fall, ('haunt lev v. Itvbinson , 
4 Excli. 163, per Cnr. Note the 
distinction between such cases And 
those in which, ul though there he 


no duty to repair, yet the defend- 
ant is held liable for injury caused 
by a use of some part of liis pre- 
mises, cx. gr. a drain, which, by 
reason of its improper construc- 
tion, causes damage to the neigh- 
bour’s house, as in Alston v. Grant, 
3 EL & BL 128.3 
(a?) [See Scrjt. Williams* note, 
1 Wms. Saund. 321 ; 1 Notes to 


Spurious ease- 
ment to compel 
servient owner 
to repair. 

[ 312 ] 


Result of au* 
thorities. 
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INCIDENTS OP EASEMENTS. 


. Spurious ease- 
ment to compel 
servient owner 
to repair. 


Paries oneri 
ferendo. 


The Civil Law, it is true, recognizes the existence of 
such an easement as this (oncris ferendi), as distin- 


Saund. 558, ncc.'j The following 
cases aro given in tho American 
edition of this book, by “E. Ham- 
mond, Counsellor at Law,” New 
York, 1840. In Loving v. Bacon , 
4 Mass. Rep. 575, the question 
nroso whether tho owner of tho 
lower part of the house was 
obliged to contribute to the re- 
pairs of the upper part. Parsons , 
C. J., in delivering the judgment 
of tho court, says : — “ The plain- 
tiff declares in case upon several 
promises. The first count is in- 
debitatus assumpsit in the sum 
of eighty dollars, according to the 
account annexed to the writ, the 
items of which are for timber, 
boards, shingles, nails nud labour, 
and victualling the workmen. The 
second count is a quantum meruit 
for tho same items, technically 
supposed to be different but simi- 
lar. The third count is a general 
indebitatus assumpsit for eighty 
dollars, laid out and expended. 

“ The facts being agreed by the 
parties, the question of law comes 
before the court on a case stated. 
Prom this case, it appears, that the 
defendant is seised in fee simple 
of a room ou the lower iioor of a 
dwelling-house, nud of the cellar 
under it; and that tho plaintiff is 
seised in fee of a chamber over it, 
and of the remainder of tlic house; 
that the roof of the house was so 
out of repair, that unless lepaired 
no part of the house could bo com- 
fortably occupied; that the defend- 
ant, though seasonably requested 
by the plaintiff, refused to join 


with him in repairing it; and tho 
plaintiff then made tho necessary 
repairs, and has brought this ac- 
tion to recover damages for her 
refusal to join in the repairs. It 
is also agreed that the parties had 
from time to time repaired the re- 
spective parts of the house at tlicir 
several expense. And the ques- 
tion submitted to tho court is, 
whether the plaintiff can recover 
in this action. 

“ This is an action of the first 
impression. No express promise 
is admitted ; but, if there is a 
legal obligation on the defendant 
to contribute to these repairs, tho 
law will imply a promise. 

“We have no .statute, nor any 
usage upon this subject, and must 
apply to the common law to guide 
us. 

“ Although, in the case, the par- 
ties consider themselves us seve- 
rally seised of different parts of 
one dwelling-honse, yet, in legal 
contemplation, each of the parties 
lias a distinct dwelling-house ad- 
joining together, the one being 
situated over the other. The lower 
room and the cellar arc the dwell- 
ing-house of the defendant; the 
chamber, roof and other parts of 
the edifice are the plaintiff’s dwell- 
ing-house. And in this action it 
appears that, having repaired his 
own house, he calls upon her to 
contribute to the expense, because 
his honse is so situated that she 
derives a benefit from bis repairs, 
and would have suffered a damage 
if he had not repaired. 
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guished from the ordinary easement of support (tigni Spurious ease- 
immittendi) ; but it appears, that the additional obliga- 

to repair. 

“ Upon a very full research into could not pull it down to destroy 

the principles and maxims of the the house above. And in Fitz. N. 

common law, wc cannot find that B. 290, there is a writ of this kind, 

any remedy is provided for the Hut in the case of Tenant v. Gold- 

plaintiff. 7vin, 6 Mod. 314, Lord Holt was 

u Houses for the habitation, and of opinion that this writ was by 
mills for the support of man, arc virtue of a particular custom, and 
of high consideration at common not of the common law ; and he 
law; and, when h olden in common doubled the case in Keilwey. 
or joint tenancy, remedies arc pro- “ lint there is unquestionably a 
■sided against those tenants, who writ at common law, dc domo re- 
refuse to join in necessary repara- paranda, the form of which we 

tion, by the writ dc reparationc have in Fitz. N. B. 293, in which 

fttciemla ; Co. Litt. 200 b. ; Fitz. A. is commanded to repair a ccr- 

N. B. 295. In Co. Litt. 56 b, it is tain house of his in N. which is in 

said, that if a man has a house so danger of falling to the nuisance 

near to the house of his neighbour, of the freehold of B. in the same' 

and he suffers it to be so ruinous town, and which A. ought, nml 

that it is likely to fall on liis hath been used, to repair, &c. 

neighbour’s house, he may have a This writ, Kitzherberfc says, lies 

writ do domo reparanda, and com- when a man, who has a house 

pel him to repair his house. In adjoining to the house of hisneigh- 

Keilwey, 98 b, pi. 4, there is a hour, suffer his house to lie in 

case i mported, in the time of Henry decay to the annoyance of his 

the Eighth, in which Finoux and neighbour’s house. And if the 

Bruduell, justices of the king’s plaintiff recover, he shall have his 

bench, were of opinion, that if a damages; and it shall be awarded 

man have a house underneath, and that the defendant repair, and that 

another have a house over it, as in he he restrained until he do it. 

the case in Loudon, the owner of But it is otherwise in an action of 

the tirst house may compel the the ease ; for there the plaintiff can 

other to cover the house, to pro- recover damages only. And there 

serve the timbers of the house appeal’s no reasonable cause of 

underneath; and so may the owner distinction in the eases, whether a 

of the house above compel the house adjoin to another on one 

other to repair the timbers of his side, or above, or underneath it. 

house below ; and this by Qction “ But if the ease iu Keilwey is 
of the case. But some of the bar law, the plaintiff cannot recover, 
were of opinion, that the owner of for by that ease thedefendant could 
the house underneath might suffer have compelled the plaintiff to rc- 

it to full; yet all agreed that he pair his house, or compensate her 
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Spurious ease- tion of repair could only be imposed by an express sti- 
naent to compel 1 , . . - 

servient owner filiation to tliat efFect m the instrument creating tlic 
to repair. 


in damages for the injury she had 
sustained from his neglect to repair 
it. And he has the likp remedy 
against her. 

“ If the case in Keilwey is not 
law, then, upon analogy to the writ 
atcommon law.thcplaintiff cannot 
compel the defendant to contribute 
to his expenses in repairing his 
own house. But if his house be 
considered as adjoining to hers, 
she might have sued an action of 
the ease against him, if he lmcl 
suffered his house to remain in 
decay to tho annoyance of her 
house. 

u III every view of this case, 
there is no legal ground on which 
the pluintiff's action can he sup- 
ported. We do not now decide on 
the authority due to the ease in 
Keilwey; but if ail action on the 
ease should come before ns founded 
on that report, it will deserve a 
further and full consideration. 
The plaintiff must he called.” 

In Checsclorovgh v. Green , 10 
Conn. 31 8, which was an action on 
the case brought by the owner of 
the lower part of a store against 
the owner of the upper part and 
roof of the building to recover 
damages for suffering the roof to 
be out of repair, tlic court held, 
that the action could not be sus- 
tained ; in a Court of Chancery 
only can the plaintiff have 'ade- 
quate remedy. J)aggeit } Cli. J. : 
14 The declaration, in substance, 
is that the plaintiff owns tho first 
and second stories of a brick store, 


and tho defendant owns the third 
story and roof. The defendant 
has suffered the roof to decay and 
become leaky and ruinous, so that 
the lower part of the building is 
injured, and for this neglect of the 
defendant this action is brought. 
The Superior Court, on a trial, 
found the facts alleged trne, but 
adjudged the declaration insuf- 
ficient. It is now to be decided 
by this court, whether this action 
can be sustained. There is no 
statute, nor nny custom, nor any 
adjudged ease in Connecticut on 
the subject. The plaintiff relics 
upon the principles of the common 
law to uphold this action. lie 
founds himself principally on a 
ease, Keilwey, 98 b, pi, 4, where 
the doctrine was laid down by 
two judgesrof the Court of King’s 
Bench. In Tenant v. Goldwin , 
0 Mod. 314 ; S. C. 1 Salk. 360, 
Lord 1 'Iolt disapproved of tho cose 
in Keilwey, and said, that it was 
supported by the custom of par- 
ticular places, and not by the com- 
mon law. Tlic»*e was a writ de 
reparatione facicndA, against those 
of several joint tenants, or tenants 
in common, who refused to join in 
necessary repairs. So if the house 
of A. he near that of B., and the 
former becomes so ruinous that it 
endangers the latter, B. may have 
a writ de domo reparandA, and 
compel A. to repair his house. I 
am not aware that any such writ 
has been known in tbo practice of 
our courts. Perhaps an action on 
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easement (w), or at all events there must have heen a Spurious* 

. . . . meat to compel 

prescriptive right to the repair, as well as to the support, servient owner 

to repair. 


the case would He against any one 
who should negligently suffer liis 
building to decay, and fall on and 
injure the property of another, on 
the maxim Sicutere tuo ut alien mn 
non lmdas. That, however, is not 
this case. 

“ Nor can we say, in the absence 
of statute regulation, or express 
decision, that this doctrine is so 
reasonable that an action can be 
sustained. In largo cities, houses 
generally consist of four or five 
stories. The owner of the fifth 
story, upon the principle assumed 
by the plaintiff, is compellable to 
furnish a sufficient roof to protect 
the whole building against water. 
Also, the owner of each story is 
obliged to seenro the side ami 
ends, ns the case may be, against 
the entrance of water to the an- 
noyance of all those who own or 
occupy below. The owner of tho 
lower story is compellable, also, 
to keep tho foundation suitably 
repaired, to sustain each of the 
other stories, with their additional 
(as the case may bo) superincum- 
bent weigh!. 

“ These considerations, and 


others easily suggested, would lead 
to the conclusion, that a remedy in 
such ease can be furnished only by 
a Court of Chancery. The prin- 
ciples adopted by Chancellor Kent 
in Campbell v. Metier $ al 4 
Johns. Ch. Rep. 334, countenance 
this idea. The case of' Luring v. 
Bacon , 4 Mass. Rep. 575, was 
pressed by the counsel for tho 
plaintiff. There, it w r as decided, 
that the owner of the upper story 
could not recover in assumpsit 
agninst the owner of the floor and 
cellar, for necessary repairs to the 
roof. Chief J usticc Parsons speaks 
of the ease in Keilwey, without 
deciding on its authority. lie 
does not decide the plaintiff to be 
without remedy: he says truly, he 
has no legal ground for recovery. 
It will be home in mind, that 
there was then [1806] no court of 
chancery in Massachusetts." * 

(y) Modus autem refectionis in 
liau actionc nd eum modum per- 
tinct,qui in servitute iinposita con- 
tine tur : forte, ut reficiat lapidc 
qnadrnto, vel lapidc stvuctili, vel 
quovis alio opere, quod in servitute 
dictum cst. —L. 6, § 3, ff. si serv. 


* In Graves v. Burdan (26 N. Y. 301), Judge Bosch' am says — 
“ The rule seems to be settled in England, that when a house is divided 
into different floors or stories, each occupied by different owners, the 
proprietor of the ground-floor is bound by the nature and condition of 
his property, w ithout any servitude, not only to bear the weight of tho 
upper story, hut to repair his own property, so that it may be able to 
bear such weight. The proprietor of the ground story is obliged to 
uphold it for the support of the upper story/' (See Washburn on 
Easements, 5G4 to 573 ) 
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Spurious ease- Indeed it lias been doubted whether such an easement 
TorvL^tTvracr 1 could exist at all, unless the precise technical expression 
to repair, “ paries oncri lcrendo” was inserted in the original 
grant (,z). 

The servitude of the Civil Law, called “ paries oneri 
ferendo? imposed upon the owner of the servient tene- 

[ 313 ] ment the obligation not only of supporting the dominant 

edifice, but also of keeping his own buildings in such 
a state of repair, as should enable them to sustain the 
pressure. The validity of this servitude, though ad- 
mitted to be of an anomalous character, appears to have 
been fully established, notwithstanding some difference 
of opinion upon this subject ( a ) ; but still it was said 

vind. “ II nc faut pas croirc, avee 11*01 pouvait pas demander le ri- 
le plus grand nombre des inter- tablisscrnent par Faction ivellc 

prides du droit, que la servitude confessoria serritutis , mais sculc- 

oneris fernndi ait etc nnc exccp- ment eu vertu de requite, iinplora- 

tiun a ectte regie. 31 etait bicn tione officii judicis — Merlin, 

d’usagc de stipulcr dans cettc ser- Repertoire de Jurisprudence, tit. 
vitude, quo lc voisin scrait oblige Servitude, p. 44. 
de rcconstruirc ct d’entretenir lc (r) Stair’s Inst. 328 ; Erskiuc, 
mur, on le pillier qui soutenait Inst. 431. 

quelque partic du batiment voisin ; ( a ) Eum debere columnam rcsti- 

mais e’etait lit 1’cfPct, non pas du tucre, qntc onus vicinarum tedium 
droit de servitude on lui-mcme, ferebafr, cujus csscnt cedes, qua; 
mais d’unc stipulation particuliere, serrirent : non eum, qui imponcro 
ojonteo au droit de servitude. relict: nam cum iu lege tedium ita 
Encore A qui 1 ins Gallus, l’uii des script um cst —paries oncri fc - 
plus eclebres j arise on suites llo- rendo, nli nunc cst, ita sit — satis 
mains, prctcndnit-il que cettc ob- nperto significari, in perpetuum 
ligation etnit contrairc ii la nature parictem cssc dcbcrc; non cnim 
dcs servitudes. Lcs autres juris- hoc his verbis dici, *ut in per- 
consultes sc contcntaient (lc dire pctnnm idem paries aaternus esset,* 
que lc voisin pouvait sc libcrci do quod ne fieri quidein posset, sed 
cette obligation cn abauclonnant ‘ uti ejusdem modi paries in per- 
lc fonds sur lcqucl lc mur, ou la petuum esset qui onus sustincrctj* 
colonnc, qui portait l’ertificc voisin, quemadmodum, si quis alicui ea- 
ctnit situ 6 ; et dans tout cas, lo visset, ut servitutem prseberet, qui 
proprietnirc du fonds dominant onus sirnni sustincrct, si ca res, 
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that the obligation was not the person, but upon Spurious eaae- 

the tenement, and that by relinquishing the tenement, 

the owner’s liability to repair was determined (4). ^ re ? air :._. 

This obligation to repair was, however, strictly con- [ 314 ] 

strued, and did not carry with it as an incident any 
obligation to furnish support to the dominant tenement 
during any necessary reparation of the servient tene- 
ment. In this respect the owner of the dominant 
tenement w r as bound to take care of himself, by shoring 
or other means, or, if he neglected so to do, he might 
u take down liis (c) house and rebuild it when the wall 
was restored” (of). 

quo® servit, ct tuum onus ferret, quis def cndcre, jus sibi esse, cogere 
perisset, alia in locum cjus davi adversariuin rcficerc parictem ad 
dcbcat.— L. 33, ff. dc scry, pried. oncra sna snstinenda.— L. C, § i?, 
urb. if, si serv. vind. 

In servitute oneris fcrnidi hoc (//) Labco autem hanc servitu- 
amplius cst, quod vieinus colum- tern non homincm debcrc, sed rem; 

11 am aut parictem quioncri fere ml o dcniqne liccrc domino rcni derelin- 

est rcficerc tenctur, ct idoncum querc, scribit. Ibidem, 
oncre sustincudo pnestarc, qua IIicc autcin actio iu rein magis 
parte servit us licec degcncrat ct cst, quam in personam: ct non alii 

spuria esse agnoscitur — quippo compctit, quam domino %dium, 

cum contra naturam sow itu turn nd versus dominum ; sicuti cretc- 

Iioc sit ut quis cogatur aliqnid rarum servitutum intentio. — Ibid, 

faccrc in suo.— Vinnius, lust. Lib. § 3. 

*2, tit. 3, dc scry. urb. § 3. (/•) “ Irouicuin consilium,” says 

Etium tie servitute, quic oncris Pothier. 
fcrauli canhft imposita crit, actio ( d ) Sicut autcin refectioparictis 

nobis compelit, ut ct oncra feral, ad viciunm pcrtinct, ita fultura 

ct icdificia reticiat ad cum nioduhi, mdificiorum vicini, cui servitus 

qui servitute imposita comprehcn- debetur, quamdiu paries reficietur, 

sus ost. Et Gull us putat, non ml inferiorem vicinum non debet 

posse ita servitutem imponi, * ut pcrtinerc ; nam, si non vult su- 

quis fnccre aliquid cogeretur/ sed perior fulcire, deponat : ct rcsti- 

‘ ne me fnccrc prohiberet nam tuet cum paries fuerit rcstitntus. 

in omnibus servitntibus rcfectio ad Et liic quoquo sicut in cictcris scr- 

enm perlinet qui sibi servitutem vitutibus, actio contraria dabitur; 

adsorit ; non ad cum, cujus res hoc est, jus tibi non esse me co - 

servit. Sed evaluit Servii sen- gere % — L. 8, if. si serv. vind. 

tentia in proposita specie, ut possit 
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Spurious ease- The analogous servitude “tigni immittendi? clearly 

Tendent'owifer imposed no obligation on the owner of the servient tene- 
.. t0 repa ir, ment to keep his walls in repair; the right conferred 
was “ to insert a beam into the neighbour’s wall, so that 
it might remain there, and the neighbour’s wall might 
sustain the weight,” but nothing beyond this («?). 

Code Civil. By the French Civil Code, when the different stories 
[ 315 ] of a house belong to different proprietors, their respec- 

tive rights and liabilities are fixed with great minuteness 
— supposing the instruments creating their respective 
titles to contain no provisions for repair. The main 
walls (gros murs) and roof arc kept in repair at the ex- 
pense of all the proprietors (each contributing according 
to the value of the portion which belongs to him: the 
proprietor of each story is bound to keep in repair his 
own floor; the proprietor of the first story is bound to 
keep in repair the staircase leading up to it ; the pro- 
prietor of the second is bound to keep in repair that 
part of the staircase which leads from the first story to 
him; and so with regard to the other proprietors (/). 


(r) In imponenda servitulc tigni 
immittendi boc agitur,utex nostro 
pariete licent tignum trabcm im- 
mittcrc in parictcm vicini ita ut 
ibi rcquiescat, et vicini paries sus- 
tiucat onus immissi — nihil am- 
plius. — Vitmins, Inst. Lib. 2, tit. 
dc serv. urb. 3. 

Compctifc mihi actio ad versus 
enm, qui cessit mihi (talcm) servi- 
tutem, nt in parictcm cjus tigna 
immittere mihi liceat, supraque ca 
tigna (verbi gratia), poiticum ara- 
bulatoriam facere, superque eum 
parietem columuaa structiies ini- 


poncre, qtuo tectum porticos am- 
bulatoruc snstincani. — L. 8, § 1, 
ff. si serv. vind. 

Distant autom hro actioncs (£. c . 
oucris fcrcpdi et tigni immittendi) 
inter f»e: quod superior quidem lo- 
cum liabctctiam adcompellendnm 
vicinum reficcrc parictcm (meum); 
hicc vero locum habet ad hoc 
solum, lit tigna suseipiat : quod 
non cat contra genera scrvitutnin. 
Ibid. § 2. 

(/ ) Art. G64 ; Pardessus, Traite 
dcs Servitudes, 288. 
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The Scotch Law, which to a great extent is based Spurious ease- 

. . ment tocompel 

upon the Civil Law, is in accordance with the doctrine, servient owner 

"that to impose such an obligation to repair on the _ to repair ‘ . 

owner of the servient tenement, there must be either an 

express stipulation to that effect, or actual proof that 

there is a prescriptive right to the repair as well as to 

the support.” 

“ The precise positive servitude of city tenements,” Lord Stair, 
says Lord Stair, "is the servitude of support, whereby 
the servient tenement is liable to bear any burden for the 
use of the dominant, and that, either by laying on the 
weight upon its walls or other parts thereof, or by putting 
in joists, or other means of support, in the walls of the 
same, which the Romans called servitutem tigni immit- 
tendi; or otherwise, this servitude may be, by bearing 
the pressure, or putt, of any building, for the use of the 
dominant tenement, as of a vault, or pend, or the like ; 
such is the servitude of superstructure whereby any 
building may be built upon the servient tenement. 

Like unto which is now frequent in Edinburgh, when 

one tenement is built above another, at diverse times, or 

diverse stories, or contignations of the same tenement [ 316 ] 

are bought by diverse proprietors, and thereby the upper 

becomes a distinct tenement, and hath a servitude upon 

the lower tenements, whereby they must support it. 

The question usetli to be moved here, whether the owner 
of the servient tenement be obliged to uphold or repair 
his tenement, that it may be sufficient to support the 
burden of the dominant tenement ? 

" There are opinions of the learned, and probable 
reasons upon both facts, for the affirmation maketh the 
common rule, that, when anything is granted, all things 
are understood to be granted therewith that arc necessary 
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Spurious ease- thereto; so he who constituted! upon his tenement a 
Tw^ient wilier 1 servitude of support, must make it effectual ; and for 

tore P air> that negative servitudes are odious, and not to be ex- 

Lord stair, tended beyond what is expressly granted or accustomed, 
to which we incline ; and, therefore, it would be adverted 
how the servitude is constituted, that, if it. appear the 
constituent had granted this servitude so as to uphold 
it, not upon the account of his own tenement, but of the 
dominant, he must so continue ; and it is not only a 
personal obligation, but a part of the servitude passing 
with the servient tenement, even to singular successors : 
but if it appear not so constituted, it will import no more 
than a tolerance to lay on or impute the burden of the 
dominant tenement upon the servient, which, therefore, 
the owner of the servient neither can hinder or pre- 
judice ; but he is not obliged to do any positive deed by 
reparation of his own tenement to that purpose ; but the 
owner of the dominant tenement hath right to repair 
[ 317 ] it for his own use, by reason of his servitude, and the 

owner of the servient tenement cannot hinder him ; yea, 
in what he thereby advantages the servient tenement, lie 
hath upon the owner thereby the natural obligation of 
recompencc in quantum lucratus. 

“ If it be objected, that, within burgh, the owners of 
the inferior and supporting tenements arc obliged to 
repair for the behoof of the superior tenements, the 
owners whereof may legally enforce reparation ; yet it 
inferretli not this to be the nature of a servitude, but a 
positive statute or custom of the burgh for the public 
good thereof, which is concerned in upholding tene- 
ments. But mainly the reason of it is, because when 
diverse owners have parts of the same tenement, it can- 
not be said to be a perfect division, because the roof 
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rcmaincth roof to bolli, and tlio ground supporleth both ; 
and therefore, by the nature of communion, there are 
mutual obligations upon both, viz., that the owner of the 
lower tenement must uphold his tenement as a foundation 
to the upper, and the owner of the upper tenement must 
uphold his tenement as a roof and cover to the lower, 
both which, though they have the resemblance of servi- 
tudes, and pass with the thing to singular successors, 
yet they are rather personal obligations, such as pass in 
communion even to the singular successors of cither 
party” {(f). 

A somewhat similar question arises in the case of a 
public highway or bridge, where a particular person is 
held liable to repair ratione tenures (Ji) 9 or by prescrip- 
tion, contrary to the common law, by which the obliga- 
tion is imposed upon the parish or comity (i). 

“ Et sicut poterit quis faccrc nocumentum injuriosum 
in faciendo, it;i poterit in non faoiendo, in proprio vel in 
alieno, ut si ex constitutione obstruerc et claudere, pur- 
garo ct reficere, et non fecerit, cum ad hoc tencatur*’ (A). 

If a man, who is hound by tenure to repair a certain 
causeway by prescription, does not repair it, per quod 
my land is surrounded^ I may have an action on tlio 
case against him (/). 

As, however, the obligation thus imposed on the ser- 
vient tenement is contrary to the usual incidents of 
casements, it will, of course, require greater strictness 
of proof. 

Oj) Stair's Institutes, Book 2, the County of into, Salkcld, 359. 
tit. 7, s. G. (A) Bracton, Lib. 4, f. 232 I) ; 

(A) 2 lust. 700; Com. Dig. Chi- Com. Dig. tit. Chimin, D. 0. 

min, A. 4; [or clau&urcr, lleg. v. (/) 20 Etlw. 3, 32 b ; and see 1 

liamsden , E. JB. & E. 919.] AVms. Saunders, 322 ; 1 Notes to 

(i) Hegim v. Inhabitants of Saund. 565. 
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Spurious ease- 
ment to compel 
servient owner 
to repair. 


Liability of 
servient owner 
to repair by 
prescription or 
tenure. 


[ 318 j 
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Liability of Although, as it should appear by the civil law, with 
^STrepair'by^ the single exception of the servitus oneris ferendi, no 
^^toifuro 11 ° r easemen t could exist which imposed on the owner of 
the servient tenement an obligation to repair, and any 
stipulation to that effect was personal, binding on the 
contracting parties only, and not imposing any charge 
upon the inheritance, so as to pass with it into the hands 
of a new owner; yet there is little doubt that, by the 
law of England, such an obligation may be imposed 
either by express grant or prescription ( m ). 

Any stipulation by deed, affecting the quality or mode 
of enjoyment of land — as, for instance, a covenant to 
repair a house upon it ( n ) — runs with the land; and this 
doctrine applies to implied as well as express cove- 
. nants ( 0 ) ; .and as a prescriptive right to an enaament is 
[ 319 ] equivalent to an express stipulation by deed, which the 

law allows to be made in favour of the successive owners 
of the neighbouring tenement, it seems that the same 
consequences must follow from it (p). 

If a man make a bridge for the common good of all 


[(i») Sec Com. Dig. tit. Abate- 
ment, H. 13, ns to liability to re- 
pair river banks. It is to be ob- 
served, that Lord Tentcrdcn’s Act 
docs not affect " mere duties,” and 
that a liability to repair could not 
be established under it, though 
n right to repair, as accessory to 
the enjoyment of some easement, 
may.] 

(») 2 Inst. 701. 

(o') Spencer's case, 5 Rep. 10; 
[1 Smith’s L. C. 5th ed. 53;] 
Mayor of Co/iglcton v. Pattison , 
10 East, 1 35. 

[(|0 The authorities appear to 
show tliat the burthen of a cove- 


nant does not run with land, so as 
to bind an assignee, except as be- 
tween landlord and tenant (ante, 
85) ; and the case of a liability to 
repair is 110 exception, as such 
liability is in the nature of an 
easement (see per Hay Icy t J., 6 B. 
& C.839), and cron if it originated 
in an express covenant, upon a 
severance of ownership, the legal 
effect, it should seem, would be the 
grant of a right iii the nature of 
an casement (ante, pp. 85, 8G), and 
any subsequent action would be for 
the infringement of the right so 
created, not for breach of cove- 
nant] 
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the subjects, he is not bound to repair it, for no parti- Liability of 
cular man is bound to reparation of bridges by the ^towpairTy * 
common law, but ratione tcnurse, or pra^scriptionis (q). prCS termr e Q ° r 
As to the second, the remedy was if it were a private — — — 
bridge, as to a mill, which A. was bound to maintain, 
over which B. had a passage, &c., if the bridge were in 
decay B. might have his writ de pontc reparando (r). 

“By the common law,” says Lord Mansfield , “he 
that hath the use of a thing ought to repair it;” but 
“ the grantor may bind himself” (*). 

However, says Mr. Serjeant Williams in the note to 
Pomfret v. Ricroft , “ the grantor of a right of way may 
be bound either by express stipulation or prescription to 
repair it ” (t ) : and he cites the case of Rider v. Smith (u), 
in which an action was brought against the owner of a 
close for not keeping in repair a footway running across 
it, and the court held, that a declaration, alleging that, 
u by reason of his possession,” the defendant ought to 
repair, was good on demurrer, and that the special 
matter of the obligation might be given in evidence; 
thus recognizing, at all events, the possibility of such 
an obligation being established. 

As the burden of repair is by law imposed upon the Right of domi- 


[(2) As to statutory liability sow, 1 Cr. & «T. 100 ; 4 Moo. & P. 


to repair bridges, see Allen v. 
Mitchell , Q. 13. 17 Jan. 1862.]* 
(?■) Sampson v. Eastcrhy, 9 13. 
& Cr. 605; 4 Man. & Ry. 422; 
S. C. in error, Eastcrhy v. Samp- 


601 . 

(s) Taylor v. Whitehead , 2 
Doug. 745. . , 

(0 1 Wins. Saurfd. 322 c; 1 
Notes to Saunri. 

(u) 3 T. B. 70# 


* Tilburina cannot see the Spanish fleet, because it is not yet in sight. 
The gentle reader cannot sec this interesting case, because it has sailed 
into the far distance and left no trace behind. 

G. N N 
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n&nt owner to 
repair. 


[ ] 


9 Mw. 4. 


Pomfret v. 
Hi croft. 


owner of the dominant tenement (.r), a corresponding 
right is also conferred upon him — to do all those nets 
which may be necessary to secure the full enjoyment 
of the casement, even 1 hough he should thereby be 
compelled to commit a trespass. This right to do all 
such acts as arc essential to the enjoyment of the case- 
ment granted, was recognized in a very early case (y). 

Chohe , J. — “ Tf a man grant me (a right) to dig in 
his hind and to make a trench from a certain fountain 
or spring to my place, so that T may lay down a pipe 
to convey the water to my place, if afterwards the pipe 
is stopped or broken so that the water run out of it, I 
cannot dig in his land to amend the pipe — for this was 
not granted to me — but if lie grant that I may dig, &c., 
to amend the pipe, totiens quotiens, &c., then L shall 
dig. And, in like manner, if* 1 prescribe to have such 
a conduit, I must also prescribe to scour and amend it, 
totiens ijuoticns, &c., or otherwise I cannot dig in his 
land to amend, fee. lint this was denied in bolh cases, 
for it was said by the court, that it is incident to such 
grant to scour and amend 5 ’ (z). 

Thus, in the case of Pomfret v. Ricroft (*/), already 
cited, it was held, that, where a party had an casement 
to use a pump in his neighbour’s land, “ although neither 
the soil not- the pump itself was granted to him, yet by 
the grant of the use of the pump the law had given him 
the liberty (to enter upon the land and repair the pump)^ 
for when the use of a thing is granted, every thing is 
granted by which the grantee may have and enjoy such 


[(a*) And n liability for injury 
arising from the non-repair, Pg re- 
in Oilt v. Pvlman , M. M. 404 ; 
livU v. Twenty man, 1 Q.NJ5. 7CG.] 


(y) 9 Edw. 4, 35. 

[( 2 ) See as to the second case, 
Peter v. Daniel , 5 C. 15. 568.] 

(tf) 1 £annd, 321. 
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use. As if a man gives me a license to lay pipes of lead Right of domi- 
in his land to convey water to my cistern, I may after- "Repair* t0 
wards enter and dig the land to mend the pipes, though ^ j 

the soil belongs to another and not to me” (S). In this 
caso the action (which was in covenant) was brought by 
the grantee of the casement, for a- breach of the implied 
covenant to repair on the part of the grantor. The 
Court of K. B. gave judgment for the plaintiff', which 
was afterwards reversed in the hlxchoquer-Chamber, 
upon tlie grounds above given.* 

As, then, at common law, the obligation to repair falls Right to dc- 
on the owner of the dominant, tenement — and it must foundrons^ 
be his own fault if the way be impassable — he can have, 
no right to leave the ordinary track on account of its 
want of repair, for which the owner of the land is not 
answerable (r); though it. may lie otherwise, in the case 
of public highways. 

There, is no authority expressly deciding this point, 
where the obligation is imposed by prescription, or 
otherwise, on the servient tenement. 

It is thus stated in Comyns’s Digest — f 

“ If a man be boipid by prescription to the repair of Private way. 


(ft) This is cited as clear law by 
Lord Colto in li ford's ease, 11 
Rep. 42 a. 

(c) Taylor v. Wh ile head, 2 
Dong. 745; Bullard v. Harrison, 


J M. & Scl. 3S7, overruling 2 
RlacLstonc's Com. 36 ; [1 Wins. 
Snuud. 322 c ; l Notes to Sauml. 


* A publican who has the easement of a sign-post oil a common 
before liis house is entitled to repair it, and to replace it when it falls 
into decay. ( Hoare v. Metropolitan Board of IDo-fts, L. R., 9 Q. 1J. 
29G.) Where there is an casement of a drain, arid the sewer with which 
it communicates is altered the owner of the dominant tenement may 
alter the drain to adapt it to the new sewer. ( Vinlinson v. Porter, 

L. R, 10 Q. B. 188.) 
f Com. Dig. Chimin, D. 6. 

NS2 
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Right to a way, lie need not keep it in better repair than it always 

deviate, if way 

J'onndrous. was. 

j t | 3C impassable, a passenger may break the 

fence, and go extra viam as much as is necessary to 
avoid the bad way.” Upon reference, however, to the 
original authority (d), it clearly appears that the grantor 
of the way was bound to keep it in repair. 

[ 322 J The misapprehension of the authority cited in 
Comyns’s Digest (e) appears to have originated in the 
mistake of Blackstone, who lays it down, that in public, 
as well as in private ways, a man who had the right of 
way might, if it were out of repair, go over the adjoining 
hmd (/ ). 

The cases cited by Blackstone, in support of this 
position, appear to be those of public ways only. 

This distinction is also recognized by the civil law; 
if the public highway was impassable, a traveller might 
pass along the land adjoining; but no such right appears 
to have existed in respect of private ways (<y). 


(d) Cited in Horn's casr, Sir 
\V. Jones, 290. [So that his 
failure to repair would be like tin 
actual obstruction by him. Sec as 
to the latter, ItoVertson v. GanU 
left , 10 M. & W. 289.] 

(je) See Bullard v. Harrison , 
4 M. & Scl. 390. 

(/) 2 Comm. 3G. 

(tf) Cum via publica vel flumi- 
nis impetu vcl ruiua amissa cs*, 
vicinns proximus viam prw.sj.arc 
debet.— L. 14, § 1, ff. quemad. 
serv. emit. 


aut actus dehebatur, impetu flumi- 
nis occupatus esset, ct intra tempus, 
quod ad auiittcndnm servitutem 
sufficit, tilluviono facta, rcstitutus 
cst, servitus quoque in pristinnui 
statnm resdtuitur. Quod si id 
tempus praiterierit, ut servitus 
amittatnr, rcnovarc cam cogcndus 
csfc. — Ibid. 

Tor agrnm quidem nlienunijqui 
servitutem non delict, ire vel ngcre 
vicino minime licet : uti autem 
via publica nemo recto proliibctur. 
— C. L. 11, if. dc serv. ct aqua. 
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CHAPTER II. 

SECONDAUY EASEMENTS. 


Il lias been already seen, that certain easements arc Secondary 
. _ a _ _ _ . . ■ -i i easements im- 

lmpliea by law as incident to a grant, since without them plied by law. 
the thing granted could not lie fully enjoyed (/*) ; in the 
same manner the express or implied grant of an ease- 
ment is accompanied by certain secondary easements 
necessary for the enjoyment of the principal one. 

Bracton speaks of easements in general as appur- Bracton. 
tenanccs of “ tenements,” and of these secondary ease- 
ments as appurtenances of the former (a) : — “ Omnia 
jura pnvnotata et omnos servitutes sunt dc pertinentiis 
tenementorum, et pertinent a tcncmcnto ad tenementa ; 
et liabent hujusmodi pertinentisu suas pertinentias, sicut 
ad jus pascendi et ad pasturam pcrtinct via et liber 
ingressus et egressus. Et codem modo ad jus fodiendi, 
falcandi, et sccandi, hauriendi, potandi, piscandi, vc- 
nandi, et hujusmodi, liber acccssus et reccssus, scilicet 
via, iter, et actus, rationc diversorum usuum ut supra. 

Item ad jus aqua; ducendm pcrtinct purgatio. Item ad 
iter, secundum quod cst de pertinentiis pertinentiarum, 
vcl de pertinentiis per se, ut si via per se conccdatur 
sine alia servitute, pcrtinct rcfectio, sicut ad aqum duc- 
tum pcrtinct purgatio” (A). 

This, like the general ease of implied casements, is 

(a) See ante, “Easements of (ft) Bracton, lib. f. 232 a. 

Ncccssit;.’' 
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Oj0 

Secondary 
easements 
implied by law. 


Extent of do- 
minant owner's 
light. 


<S enhoiisr v. 
Christian. 


comprehended under the maxim, “ Lex cst cuicunque 
aliquis quid concedit, conecdere videtur ct id sine quo 

res esse non potuit”(c). 

Thus, too, in the civil law, the right to a servitude 
drew with it a right to such secondary servitudes as 
were essential for its enjoyment ( d ). 

In doing the works which arc necessary for the enjoy- 
ment of the casement, the owner of the dominant tene- 
ment may do everything that is required for the full and 
free exercise of his right. 

Thus, it lias been held, that the grant of a right 
of way, with liberty to make and lay causeways, and to 
use and enjoy the same, with wains, carts, waggons, and 
other carriages, and to carry coals, authorized the grantee 
to lav a framed waggon-way (<?). " The question is,” 

said Asliurst , J., in his judgment in that ease;, “ whether, 
under this general grant for the purpose of carrying 
coals among other tilings, lie lias a right to make any 
suck way as is necessary for the carrying of that com- 
modity. There are no great collieries in the northern 
part of the kingdom where they have not those framed 
waggon-ways. And the ease itself expressly states, 
that the defendant catiuot so commodiouely enjoy this 
way in any other manner. Therefore, under the original 
grant, he has a right to make a framed waggon-way 
along the slip of land in question, which is necessary 
for the purpose of carrying his coals, it being in the 

00 LifovtVs case, 11 Rep. 52 a. ct ail it mu, hive tantum adcundi ail 

00 QuihnbcLhttiistuin, iter quo- fontem, iucsse ct lian stum, llroc 
quo habere videtur ud hauriendum dc hnustu ct fonto privato.— L. 3, 
ct (ut ait Ncratius, lib. a, membra- § 3, If. dc serv. prrcd. rust. 
narum) sivcci jus lmuricTidi,ct ad- 00 Senhousc v. Christian , 1 

cundi cessum sit, utrumque babe- T, U. 5G0. 
bit: si vc tantiini Imuriendi, incsse 
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contemplation of tlio parties at the time of making the 
grant” (/). 

Thus, too, in Garrard v. Cooke (g), where tlio grant 

was made of a piece of land, as a foot or causeway, with 
‘‘all other liberties, powers, and authorities incident or 
appurtenant, needful or necessary, to the use, occupa- 
tion, or enjoyment of the said road, way, or passage,” 
it was held, that the grantee had a right to put a piece 
of tiag-stonc upon a part of the land in front of a door 
opened by him from his house, it being proved that it 
Avas usual to put down such Hag-stones before doorways, 
and that the doorway in question could not have been 
so conveniently used without it (A). 

According to Dand v. Kivgscotc (z), the grantee, of 
a mine is entitled to a wayleave “ reasonably sufficient” 
to enable the grantee to got the coals (A). 


Extent of do- 
minant owner's 
right. 

(reward, v. 
Cooke. 


(/) In an early capo, (» Edw. 4, it 
wns held, that a man was not jus- 
tified to enter for the purpose of 
repaying unless the way was alto- 
gether impassable; itwnsnul suf- 
ficient that it could not be used so 
conveniently ns bcfoic; and on the 
i uc on v ci. i once to the party entitled 
to the way being urged, nrnl that 
lie would he w ithoiit remedy, Suit, 
J., said , t: If lie w’ent that way bc- 
f ore in his shoes, let him now pluck 
on his boots.”— Cited 2 Doug. 74T, 
•Jth cd. This, however, is clearly 
not law\ 

(tj) 2 Eos. & ritl. N. K. 10t). 

(Ji) Buncombe, v. Randall , 
Holley, 32 or 31 ; Brown v. Best , 
1 Wilson, 171; 1 Veld v. Hornby , 
7 East, 195. 

(i) 6 M. & W. 198. 

["(A) Sec also Rogers v. Taylor , 


1 II. & N. 700; and page 301, ante, 
and the cases there '-eferred to, mu! 
at page 303, as to the limitation 
uf the exLcnt of Midi rights. The 
question how far such rights may 
be extended by grant or user is 
not quite settled; for although the 
House of Lords in lloirhvtham v. 
I) than, H II. of L. 3G0, repudiated 
the doctrine (supposed to be in- 
volved in tbc judgment in J Jilt on 
v. Bari Granville, 5 Q. U. 730), 
that a grant of the easement of 
the right to work mines, Avithout 
leaving support and so to destroy 
the surface, Avould be invalid; and 
although the Court of Exchequer 
seems to have been of opinion, in 
Carlyon v. Lorering, that any 
right in the nature of an casement, 
which maybe made the subject of 
n valid grant, may be acquiied by 
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Extent of do- 
minant owner’s 
right. 

Civil law. 

[ 326 ] 


liy the civil law* the owner of the dominant tenement 
had a right to do whatever was requisite to secure to 
himself the fullest enjoyment of his servitude, so long 
as lie did not impose any additional burthen upon the 
servient heritage (7); and this right extended to the 
justification of any trespass committed by him and his 
workmen on any part of the servient heritage, (loca qum 
non servient,) in the execution of such w r orks as were 
necessary for the enjoyment of the servitude (m); and 
the owner of the servient tenement was prevented from 
doing on the land, not only anything immediately in- 
jurious to the casement, but anything which, by ob- 
structing the incidental right of repair, would indirectly 
be productive of the same consequence: in addition to 
which, in the case of a water-course, the servient tene- 
ment was expressly subjected to the obligation of leaving 
a passage for the nearest access of the owner of the 
dominant tenement and his workmen, and also a suffi- 
cient space on each side of the stream for depositing 
the necessary materials ( n ). 


user; the Court of Queen's Dench 
is saul in a recent case, Blackett 
v. Bradley , 1 13. & S. 940, to have 
declined to act upon the combined 
effect of these authorities, in oppo- 
sition to Hilton v. Earl Gran* 
rillc.* See also ante, pp. 4 and 
20, in uotis.] 

(0 Quintus Mneins scribit, cum 
iter aqum vcl quotidians:, vcl a:s- 
tiv«, vcl qmc in ter vail a longiora 
liabcat, per aliemim fumlum crit, 
(liccvc) fistulmn snam vcl fictilem, 
vcl oujuslibct generis iii rivu po- 


ll ere, qua: aqunm latius expri- 
mcret ; et quod vcllci t in rivo 
faccic liccre, dum nc domino 
priedii nquagium dcLcrins faccrct. 
— L. 15, IT. do serv. pried, rust. 

(«) iSedet depressurnm vcl nd- 
lcvaturam rivum, per quern aqnam 
jure duci potestatem habes ; nisi 
si, nc id f acmes, cautum sit. — L. 
11, com. pried. 

( w ) Kefectionis gratia, acccdcmli 
ad ca loca, quee non serviimt, 
facultas tributa cst Ms, quibus 
servitus debetur : qua tamcn ac- 


* See also Wakefield v. Duke of Bucclcuek } L. K., 1 Eq. (313 j 
4 Il» Ijdp. .977. 



SECONDARY EASEMENTS. 


553 , 


So, too, if the casement were a right of way, which Extent of do- 
could not be enjoyed without the construction of works mina rfgirt. ncr 8 
(operc facto), the grant carried with it a right to dig 
and lay materials upon the soil(w); or if the position of 
the servient land were higher than the house to which 
the right was granted, and no level passage existed 
across the land, to cut steps or slopes in the soil for 
the more convenient use of the casement, provided no 
greater injury were committed than was necessary for [ 327 ] 

the enjoyment of the right of way (o). 

But in doing these works for the enjoyment of an No uimcces- 
easement, the owner of the dominant tenement must bcTlon^to^er^ 
not do anything to alter the accustomed mode of enjoy- 'tent tenement, 
nicnt in such a manner as to impose a greater burthen 
upon the servient tenement. 

U I agree with the proposition,” said Rooltc, J., in 
the case of Gerrard v. Cooke , “ that the grantee may 
use the way in the manner which is most convenient to 
himself, if lie does not thereby produce inconvenience 
to the grantor;” a position with which Chambrc , J., 

micro cis sit neccssc : nisi in ecs- mum, lnpidcin, iircnnm, c.ilccm 
sionc servitutis nominatim pra?fi- jaccrc possitn. — Ibidem, § 1. 

nitum sit, qua acccdoretur; ct irtco (?i) Si iter lcgatum sit, qua, nisi 

nee secundum rivuni, ncc supra opere facto, iri non possit, liccre 

cum, 6i forte sub terra aqua du- fodiendo, substruendo, iter facerc, 

eat nr, locum rcligiosum domiuus Proculus ait. — L. 10, If. dc serv. 

soli faccre potest, no servitus in- (r>) Si domo mca altior area tua 

tercat ; ct id verum cst. — Ibid. cssct, tuque milii per arcam tuaui 

Si propc tuum fundum jus cst in domum m earn ire ngerc cessisti, 

mihi aqmm rico d it cere y tacita nee cx piano nditus ad domnm 

hiTC jure sequuntnr—ut reficere inenm per arcam timm csset, vel 

milii rivum lieeat: ut ailirc, qud gviulus, vcl clivos, propius jaiuiaiu 

proximo potfsein ad reiiciendum meam jnrcfaccrc possum ; dnmne 
cum ego, fabrique mei: item, ut quid ultra, quam quod ncccssc cst, 
bpatium rclinqunt mihi dominus itincris causa demoliar. — L. 20, 
fundi, quo, dextra ct sinistrft, ad § 1, IF. dc serv. prod. urb. 
rivum adcani, ct quo terrain, li- 
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No unneces- 
sary damage to 
lie done to ser- 
vient tenement. 

B) acton. 


Civil Law. 

f 328 ] 


agreed, observing, “ if any injury had been sustained 
by the grantor, it might make a difference.” 

<f Bcficcre autem cst,” says Bracton, “id quod cor- 
ruption est in pristirium statum rcformarc. Ei vero 
permittifur rcficerc et purgare rivum qui jus lmbct ser- 
vitutis, et qui aquas ducendie causa id fecit. In pristi- 
limn statum dico, quia si quis rivum deprimit vel attollit, 
dilatat vcl extendit, operit apertum vel qufl. per cxcessum 
dclinquit” (p). 

“ Sed non potest quis sub specie refectionis dctcrius 
illiquid facerc, nee altius ncc latius ncc humilius ncc 
longius aliquid facerc (q). 

So also by the civil law, a party entitled to a right 
of way could not compel the owner of the land to allow 
him to repair it with stones (silice), unless there was an 
express stipulation to that effect. “ Sed de refectione 
vim et interdieto uti possinnus, quod de itinere actuque 
leiiciendo competit; non tamen, si silice quis sternerc 
relit: nisi nominatim id eonvenit” (/■). 

In like manner, a party having the right of receiving 
water through a pipe could not substitute for it a stone 
conduit. “ liect« placuit, non alias per lapidem aquani 
duci posse, nisi hoc in servitute constitucnda compre- 
hension sit ; non cnim consuctudinis est, ut qui aquam 
habeat, per lapidem statum ducat: ilia autem, qua' fere 
in eonsuctudinc esse solcnt, ut per fistulas aqua ducatur, 
ctiam si nihil sit comprchcnsum in servitute consti- 
tucuda, fieri possunt; ita tamen, ut nullum damnum 
domino fundi ex his dotur” (.v). But lie luid a right 
even without any express stipulation to repair it in the 

($) L. 17, § 1, ff. Do uqua ct 
nq. pi. arc. 


(/0 Lil). 4, ff. n. 

(q) Lib. 4, ff. 234 b. 

(r) L. 4, § o, ff. iji serv. viml. 
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ordinary way, provided lie thereby did no unnecessary 
harm to the owner of the land. 

In entering upon the neighbouring soil for the pur- 
pose of doing these necessary works, the owner of the 
dominant tenement was bound not only to exercise ordi- 
nary' care and skilly but also to repair, as far as he could, 
whatever damage 1 , his labours might have caused to the 
servient tenement ( t ). This, however, must not be con- 
founded with damage to the servient tenement naturally 
arising from the casement itself, as where a stream of 
water overflowed its banks in consequence of rain or the 
rising of a new spring in it (?*). 

As, however, these ancillary servitudes were only con- 
ferred for the full enjoyment of the primary servitude, 
they ceased upon its extinction ( j ;). 

As a general rule, the right of repair extended no 
farther than to restore the servitude to its original con- 
dition (ad prist inam formam (y) ); though sueli re- 
stored servitude need not be to specifically the same 
state; thus a bridge might be built, if the way were 
otherwise impassable (r). 


( t ) Si lLstuhc per ({lias aqumn 
ducas fulibus mein applicata 1 , 
damnum inibi dent, in factum 
nrtin mihi competit; ned ut danmi 
infecti htipulari ate potcro.— L. 18, 
ft'. dc serv. pra?d. urb. 

00 Servilus natural iter, non ma- 
il uf.icto, ltudcrc potest fuudimi ser- 
\icnlcm; qucinndmodum si imbri 
crcscaL aqua in ri\o, nut ex ngris 
in cum conlliuit, aut aqnrc fona 
secundum rivnin, vel in co ipso in- 
ventus postca fucrit.— L. 20, § 1, 
ff. do serv. pried, rust. 

(r) Labco ait: si is, qui ha up- 
turn hnbet, per tempus, quo scr vi- 


tas aniiLtiLur, ierit nd fontom, ncc 
nqimni lmu sc r it, iter quoqno cum 
ainMbse.— L. 17, ff. qucihad. serv. 
nmit. 

(y) Reficcro sic accipimus, nd 
piistinnni formam iter ct actum 
rcduccrc; hoc cst, nc quis dilatet, 
nut produent, nut deprimat, nut 
cxnggcrct — ct aliud cst cnini rc- 
liccro, longc aliud faecre. — L. II, 
s. 1.1, ft. dc itinera. 

(-) ApudLabcoucmqr.n l itur — 
si pontcin quis novum relit faccrc 
via; muniendic causa: an oi per- 
raittatnr ? ct nit permitteudum, 
quasi pars sit rcfcctionis liujus- 
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It might be provided by express stipulation, that the 
owner of the dominant tenement should not have any 
right to repair, or only to a certain extent («). 

[The incidents or secondary easements discussed in 
this chapter form, in most cases, one entire right with 
the principal easement (S).] 


modi munitio. Et ego puto veram 
Labconis scutcntium, si modo pine 
hoc commcari non possit. — Ibid, 
s. 10. 

(a) Fieri autem potest, nt qui 
jus cundi habcat ct agendi, rcfici- 
endi jus non habcat*, quia in scr- 


vitutc constitucuda eautum sit, no 
ci rcficicndi jus sit; aut sic, nt si 
relit reficerc, usque ad ccrtum mo. 
dum rciicicndi jus sit. — Ibid. § 11. 

[(ft) Peter v. Daniel , 5 C. II. 
508; Dccston v. Urate, 5 El. & 
111. OSG.] 
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CHAPTER III, 

EXTENT AND MODE OF ENJOYMENT. 


A S every easement is a restriction upon the rights of Dominant 
property of the owner of the servient tenement, no cxtcnVbiscii, 
alteration can be made in the mode of enjoyment by j°y mcut - 
the owner of the dominant heritage, the effect of which 
will be to increase such restriction. Supposing no ex- 
press grant to exist («), the right must be limited by 
the amount of enjoyment proved to have been had. . 

Thus, it is laid down in Rolle’s Abridgment — if A. 
be seised in fee, and grant to lb a right of way to a 
certain close, B. cannot use that way to go to other 
closes without first going to the close specified in the 
grant (A). But it was said that if a defendant justifies 
under a right of way from 1). to Blaekacre, if the 
plaintiff replied that at, the time of the trespass the 
defendant went with his carriages frtom I). to Black- 
acre, and thence to a mill, the replication would not 
support the action, for when lie was in Blaekacre he 
might go where he pleased (c). But it seems, that if a 


[(rt) In the case of express 
grants, the easement may bo such 
ns altogether to exclude the owner 
of the servient tenement from par- 
ti dpntion, as where the exclusive 
use of a drain is granted j see Lee 
v. Stevenson , El. 111. Sr El. 512; 
and see Rhodes v. Bullard , 7 East, 
HG,for an instance of a right in 
the nature of an casement deter- 


miuablc on the removal of the sub- 
ject-matter.] 

(&) Chcmin private, A. (Com- 
ment poet estre use), pi. I, Ilodder 
v. Holman; nor even then, sec 4 
M. & W. 774. 

(c) Ibidem, pi. 2, Saundei's v. 
Hose. Vide Stott v. Stott, 1G 
East, 343. 
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man have a way for carriages, from D. to Blackacre, 
over my close, and afterwards ho purchase land ad- 
joining to Blackacro, he cannot use the aforesaid way 
with carriages to the land adjoining, though he go first 
to Blackacre, and from thence to the land adjoining, 
for this might he greatly prejudicial to my close ; but it 
seems, that if 1 wish to help myself I ought to show 
this special matter, and that lie uses it for the land ad - 
joining" (rf). 

In the later case of Lawton v. Ward (<?), the defen- 
dant justified under a right of way, for carts and car- 
riages, to a close called C. The plaintiff replied, that 
the defendant drove the carts to C., and also further to 
I). The plaintiff upon demurrer to the rejoinder had 
judgment; and it was resolved, “that the defendant 
had not. pursued his prescription, for the prescription is 
to go to C. ; that when lie goes to C., and farther to 
D., lie lias not authority to do it. M And Powell, d., 
jmi., said, “ That the difference is, where he goes fur- 
ther, to a mill or a bridge, there it may be good ; for by 
the same reason, if the defendant purchases 1,000 closes, 
he may go to them all, which would be very prejudicial 
to the plaintiff.” And for authorities they relied upon 
1 Rolle, Abr. 391, pi. 3; 1 Mod. 190; * 3 Keble, 
348 (/). t 

(d) Chcmiii private, pi. 3, S. C. son, 4 M. & Y\\ 245; lhuitl v 

(<r j ) 1 Lord ltaymond, 75; S.O. Kingseote, 0 M. & W. 174; see 

1 Lutwyeho, 111, nom. Laughton also Alien v. Gomme , 11 A. & E. 

v. Ward. 750; alteration o£ building on 

(/) See per Parhe, 15., in Col - dominant tenement to which there 
Chester v. lloherts, *1 M. & W. 774, was a way; and ante, “ Ways.” 
ncc.; and sec Cowling v. Hi g gin- 


* ITowell v. King. 

It is a question for the jury whether the way has been bona fide 
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So, Senhouse v. Christian , wlicve a right of way was 
granted, with liberty to make causeways, &c., it was held 

that no right was conferred upon the party to make a 

transverse way, which would have imposed an additional 
burthen upon the servient tenement (//),* 

[The question is in all cases one of construction, 
whether the grant is for a limited purpose or a general 
grant ( h ).] t 


Oj) i T. U. 500. 

[(A) In Jfe lining v. Pur net, 8 
Exch. 104, Parin', lk, laid down 
that a general grant n right of 
way to Green acre would mean for 
whatever purpose the Held was 
used, unless limited by the context. 

Tn the same case the learned 
judge said, if a right of way ho 
granted for the purpose of being 


used as a way to a cottage, and the 
cottage is changed into a tan-yard, 
the right of way ceases ; and in 
The South Metropolitan Com- 
pany v. l'ih n , 10 C. 15. 57, Jerri#, 
('. ,T., said, “If L grant a man a 
way to a cottage which consists 
of one room, T know the extent of 
the liberty T grant, and my grant 
would not justify the grantee in 


n*oil only as a way to the laud to which it is appm tenant, in Shull v. 
Glrnister (10 C. Ik, N. S. 81), ihe defendant had a right of way to 
Wheeler’s Close, and u v cd it as a place of deposit for building materials 
to he used on his land adjoining. The question left to the jury was, 
whether the defendant used the way as a way to Wheeler’s Close, or 
used it colourable for the purpose <>f getting to his other land. The jury 
found for the plaintiff, and the finding was upheld. In Williams y. 
James (L. Ik, 2 C. 1\ 577), the defendant Intel a right of way to the 
nine-acre field, and having stacked upon it as ■well the hay of that field 
as the lia\ produced on other land, used the way for carting away both 
(juantifics of hay; and the jury having found that the stacking of the 
hay was done honestly, and not to get the way further on, it was held 
that there was no excess in the user. (See also Ardlcy v. Guardians of 
St. Pancras, 5 W. N. 203; 39 L. .T., Ch. 871.) 

* Where liberty was granted to make a road through a field, the 
grantee was not authorized to make a cutting and carry away the soil, 
there being no practical difficulty in making the road over and not 
through a knoll which existed in the field. ( Ibtlicrgill y. llir.lt ards, 
10 W. N. 108.) 

t On a conveyance of land with all water-courses belonging or apper- 
taining, or with the same held, used or enjoyed, it was held, that the 


Dominant 
owner not to 
extend his en ■ 
joyment. 



560 


INCIDENTS OF EASEMENTS, 


Alteration of 
dominant tene- 
ment. 


If a man increases the size of an ancient window, it 
is clear that he has no title to the additional quantity of 
light thus received by him (i) : how far such alteration 
operates to defeat the right altogether will be hereafter 


considered (h).* 

claiming; to uso the way to gain 
access to a town he might build at 
the extremity of it.” Sec upon 
the principles applicable to this 
subject, the observations of Parke , 
B., in Colchester v. Roberts, 4 M. 
Sc W. 774, as to ways — Tobin y. 
St o well, 9 Moore, 1\ C. 79; Miner 
v. (Him our, 12 Moore, P. C. 15G; 
Nortliam ■ v. Hurley , 1 E. & B, 
GG5, nml WartUc v. Rrocklehnrst , 


1 E. & E. 1058, as to waters— 
also Newby v. Harrison, 1 John. 
& II. 393, and Hawkins v. Car- 
bines, 24 L. J., N. S., Exch. 44.] 
[( i) Hut he may obtain increase 
of light by altering his mode of 
framing and glazing; Turner v. 
Spooner , 1 Drew. & Sm. 467; 7 
Jur., N. S. 10G8; and sec post.] 
(*) Post, Part III. Chap. TI. 
Sect, 3. 


right to a water-course passed, even if it was not necessary but only 
convenient to the land. ( Watts v. Kelson , L. It., 6 Ch. 175.) 

An exception docs not enlarge the grant. Thus, where there was a 
demise of a mill and the stream of water flowing in the lcct, except so 
much as should be sufficient for the supply of the persons the lessor 
had already contracted with, or should thereafter contract, to supply, 
provided that such quantity should be left as should be sufficient to 
supply the mill for twelve hours a day, it was held that the grant was 
Only of the mill with the use of the stream as it then was, and that the 
proviso only applied to the exception, and did not oblige the lessor to 
supply the mill with water for twelve hours n day. ( Blatchford v. 
Mayor of Plymouth , 3 Bing. N. C. G91.) 

* A covenant that the owners and occupiers of the lands conveyed 
should have the full use and enjoyment of all voads, in as full, free, 
complete and absolute a manner as if the same were public roads, en- 
titles them not only to the use of the roads for the purpose of transit, or 
for the purposes for which public roads could be used at the date of the 
deed, hut also to rights subsequently granted over public roads, as to 
open them for the purpose of conveying gas to the houses of the occu- 
piers. ( Selby v. Crystal Palace District Gas Company , 30 Beav. GOG j 
8 Jur., N. S. 422, 830; 31 L. J., Ch. 595.) Wood v. Stourbridge 
Railway Company (1G C. lb, N. S. 222) is an authority for giving an 
enlarged construction to a grant of a right of way with respect to its 
extent. In Midgley v. Richmond (14 M. & W. 595), confirmed by 
Hcdley v. Fenwick (3 II. & C. 349), general words, reserving a way- 
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So, too, by the civil law, a party entitled to a flow Of 
water, for irrigation or other purposes, was not allowed 

leave to the Bishop of Durham for coals, &c., gotten out of any lands, 
were restrained by the context to lands belonging to tho see. 

Where the grant of a way is general and unrestricted, the grantee 
may use tho way for going to his land for any purpose whatever. It 
comprehends any uso to which he may afterwards apply his land ; and 
of this nature is a level crossing granted by a railway company between 
two severed portions of an estate. ( United Land Company y. Great 
Eastern Jlailmay Company , L. It., 17 Eq. 158 ; 10 Ch. 58G.) 

But where the grant is to a particular building or land, the right is 
restricted to a reasonable use with reference to the condition of the 
dominant tenement at the time of the grant. Thus, where there was a 
grant of drainage to a private mansion house and grounds, which was 
then adapted for about twenty-five inmates, and the grantee afterwards 
altered the drains and enlarged the house, and converted it into a 
lunatic asylum in which nearly 150 persons lived, and sent all their 
drainage to the servient tenemont, an injunction was granted. ( Wood 
v. Saunders, L. It., 10 Ch. 582.) 

Where by lease a right of way was granted to a manufactory, aud 
it was afterwards turned into a place of public entertainment, Bacon , 
V.-C., held tlint the grantor liad no right to enlarge the right of way 
over the passage beyond the extent of user at the date of the lease. 
( Collins v. Slade, 9 W. N. 205.) 

In Scot's Mines* Company v. Lead hill's Mines Company (3 1 
L. T. 34), both parties held mines under the Earl of Hopetoun. There 
was a reservation in the plaintiffs* lease to the carl and his tenants of 
the use of all shafts, surapts, cuts, levels, drifts and other way- gates 
made or to be made, with power of sinking and driving within the plain- 
tiffs' grounds for the convenience of his other works, in so far as the same 
could be dene without incommoding tho plaintiffs, and the carl repair- 
ing all damage. It was held that tho plaintiffs were under a servitude 
to receive all water conveyed in the ordinary course of mining by the 
defendants, and that the words “ without incommoding," &c., did not 
limit the use of the shaft in working the old mines, but was confined to 
the new works, being the last antecedent. Lord Campbell said, The 
occupiers of the mines on the higher level arc only empowered to do 
within their own limits what might be done prudently in the ordinary 
course of mining j they certainly would not be justified in incautiously 
tapping a tarn, and so inundating the country below.*' 

A reservation of tho free running of water and soil entitles the 
grantor to the passage of all water lawfully on his land, though it did 
not arise there, and to such products as are the product of the ordinary 

G. O O 
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to impart the use of it to his neighbours (/) ; nor, as 
it appears, even if he himself purchased the adjoining 

lands, would he be entitled to take a larger quantity of 

water than before for the use of his estate (m); for in 
determining the amount of a servitude, regard is to be 
had to the accustomed mode of enjoyment rather than 
the necessity of the dominant tenement. A party 
having acquired the easement tigni immittendi, could 
not increase the number of beams which his neighbour 
was bound to support, and might be compelled to remove 
any additional ones inserted by him (?/). 

The pulling down of a house for the purpose of repair 
does not, by the law of England, even when construed 
most strictly, cause the loss of any casement attached to 
it, if it be accompanied by an intention, acted upon 
within a reasonable time, of rebuilding it (o). 

15}’ tlic civil law, the mere destruction either of the 


(l) Ex mco nqnrc ductu, Labco 
scribit, cuilibet posse me viciuo 
commodarc ; Proculus contra, ut 
no in meam partem fundi aliam, 
quam ad quam servitua adquisita 
ait, uti ea possit. Proculi seu- 
tentia verier cat.— L. 24, ff. do 
serv. pned. rust. 

(in) Non modus pra i diorum, sed 
servitus aqua) ducendte termiunm 
facit.— C. 12, ff. do serv. et aqua. 

( n ) Si, cum meus proprius cssct 
paries, passus sim (tc) iinmittcrc 
tigna, quie antca liabucris, si no\ a 
vclis immitterc, prohiberi a mo 
potes ; imo etium oge^o tecum 


potero, vt ca, quee nova imm inerts 
tollas.— L. 14, ff. si serv. vind. 

((») LnttreVs case , 4 ltpp. 80 ; 
[The reason is obvious, viz., that 
it is incidental to all houses to be 
repaired and at some time to be 
rebuilt, and the right when ac- 
quired is acquired for the tene- 
ment with such incidents. If this 
were not so, no prescriptive right 
could be acquired in respect of a 
messuago or any artificial struc- 
ture.] See also Moore v. Raw son, 
post, “Extinguishment of Ease- 
ments.” 


use of land for habitation, such as night-soil and sewage, but not to 
send through the drain the offensive refuse of a manufactory. (Chad- 
wick v. Monde 7i, L. R., 2 Ex. 285.) 
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dominant or servient tenement extinguished a servitude. Alteration 
though it was held to revive if the house was rebuilt on tenement. 

the same site and of the same dimensions as before (/>)■ r 333 ] 
A mere alteration in the mode of enjoyment, as the 
change of a mill from a fulling to a grist mill, or the 
like (q), whereby no injury is caused to the servient 
heritage, or a trifling alteration in the course of a water- 
course (r), docs not destroy the right,.* 

By the civil law, the owner of the domiuant tenement 
might make any alteration in the mode of enjoying his 
servitude, provided he thereby imposed no additional 
burthen on the servient heritage ; lie might make the 
condition of his neighbour better, but not worse (.9). 

This, however, must lie taken with some qualification 
when applied to the case of natural casements. The 
owner of land in which a spring took its rise, or upon 
which rain fell, was allowed, for the necessary purposes 
of cultivation, a reasonable degree ofliberty in changing 
the course of tlic water running to his neighbour’s land, 
though he might thereby make tlic servitude more bur- 
then some. 

“ It seldom happens,” says Pardessus (t), te that run- Pardewsus, 

(/;) S’ sublatura sit rcdificium, L 20, § 2, ff. do serv. pried. urb. 
ox quo uti llicidium cadit, ufc cadcin ( q ) LuttrcVs vase, 4 Rep. 86. 

specie ct qualitiitc reponatur, uti- (;■) / Tall v. Swift , 6 Scott, 167; 

litas exigit, ut idem intelligntur : S. C. 4 Bing. N. C. 381. 

nam alioquin, si quid strictius (.*) L. 20, § 5, ff. dc serv. pried, 

interpretetur, aliud cst, quod sc- urb. post. 

quenti loco ponitur ; ct idco, sub- (/) Traitc dcs Servitudes, § 82 
lato rcdificio, ususfruotus interit, (Till cd. 113). 
quamvis area pars cst icdificii. — 

* An easement to discharge pollutwHvater from a paper-mill into a 
stream extends to a new material used in the manufacture of paper, if 
the material is proper for the purpose, and does not increase the amount 
of pollution as against the servient tenement to any substantial or tan- 
gible degree. ( BaxerMale v. M 1 Murray, L. R., 2 Ch. Ap. 790.) 

O O 2 
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ning water, which takes its rise on an estate, or even 
the rain water which falls upon it, is absorbed there and 
escapes without any apparent issue. Some mode of 
discharge is then necessary ; and it is in the obligation 
to suffer this discharge that, by the Code (u), consists 
the subjection of the inferior heritage towards those 
whose lands arc more elevated, to receive the waters 
which flow from them naturally. Even if this dis- 
charge should be prejudicial to the plantations of the 
inferior heritage, or should prevent its cultivation by 
bringing down upon it stones and sand, no action could 
be maintained for the damage so done. No one is re- 
sponsible for the effects of nature (.r). The case even 
cannot be excepted, where for more than thirty years (y), 
whether from causes purely natural, vsucli as the scarcity 
of water, whether from the sole act of the proprietor, 
as, for example, if he had kept the water, or, in any 
other manner which offered a large surface for evapora- 
tion, the spring should have had no issue upon the in- 
ferior heritage. As such rights as arc imposed by the 
general law, and the nature of tilings, arc not lost by 
mere non-user, whatever time may have elapsed/’ 

“ The same article adds, that this obligation applies 
only to the waters which flow naturally without any act 
of man those which come either from springs or from 
rain falling directly on the heritage, or even by the effect 
of the natural disposition of the places, arc the only ones 
to which this expression of the law can be applied. He 
who, for whatsoever use it may be, shall employ in his 
house, or on his heritage, water which he drew from a 

(«) Code Civil, Art. 640. § 1, If. de aq. ct aq. pi. arc. 

(a*) Quod si naturu, aqua noccrct ( y ) That is to say, the period of 

efi notionc lion eoTitiucnlur. — L. 1, proscription by the French law. 
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well, reservoir, &c., cannot discharge it (fairc couler) 
upon the inferior heritage without the permission of the 
proprietor. A man who devotes his heritage to a species 
of cultivation requiring frequent irrigation, ought to 
make at the extremities of his land ditches to receive 
the surplus water which, without this precaution, might 
percolate to his neighbour’s land. The latter might 
with reason contend that such a process is not natural, 
and would not have taken place but for the act of man ( 2 ). 
Conformably to this principle, the Code (a) does not 
permit the discharge of water from a roof or the neigh- 
bouring land, even though it might happen that, were 
the site of the building unoccupied (vague), the rain 
which fell there would by a natural servitude flow into 
the neighbouring land.” 

“ It would appear, however, to be a false application 
of these principles to consider as the act of man the fall 
of water from a fountain newly opened, even though the 
opening has been caused by the labour of the proprietor 
of the land. If any contest arose as to the obligation to 
receive the water, the question for the tribunals to decide 
would be — -upon which heritage the water would most 
naturally fall.” 

“ 1 L is not, however, to be understood that because 
the flow of water must not be caused by the act of man, 
that, therefore, the proprietor who transmits water to 
the inferior heritage is not permitted to do anything on 
his own land, that he is condemned to abandon it to a 
perpetual sterility, or never vary the course of cultiva- 
te) Idcmquc ait, el cx superiorc nihil in alicntim immittal. — L. 8, 

in iuferiora non aquain, non quid § 5, ff. hi scry. vind. 
aliud iinmitti licet ; in suo cniin (<f) Art. G81# 
alii hactcnus facerc licet, quatcnCi* 
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tion, simply because such acts would produce some 
change in the manner of discharging the water. The 
law could not have had this intention ; it prohibits only 
the emission into the inferior heritage of the waters 
which would never have fallen there by the disposition 
of the places alone. It neither would nor could refuse 
to the superior proprietor the light to aid and direct 
the natural flow” (6). 

In the American Courts questions have frequently 
arisen upon the conflicting claims of different owners of 
land adjacent to a stream, where no exclusive right has 
been acquired by any party. 

“ The proprietor t)f a water-course,” says Mr. Justice 
Story, has a right to avail himself of its momentum, 
as a power which may be turned to beneficial purposes, 
and he may make such a reasonable use of the water 
itself for domestic purposes, for watering cattle, or even 
irrigation, provided it is not unreasonably detained or 
essentially diminished; for although, by the case of 
IVeston v. Aldcn (c), the right of irrigation might seem 


(ft) llrec autem actio locum lia- 
bet in damno nondum facto, operc 
tameu jam facto ; lioc cst, dc co 
operc, ex quo damnum timetur ; 
totiensque locum habet, quotiens 
mami facto operc agio aqua noci- 
tnra est ; id cst, cum quia nmmi 
feeerit, quo alitor f lucre t, qnam mi- 
tura solcrct ; si forte imniittcndo 
cam aut majovem fccerit, aut ci- 
tatiorem, aut vchcmcntiorcm ; aut 
si compvimcndo red mid arc cffecit; 
quod si natum aqua noccrct, ca 
actione noil continentur. — E. 1, 
§ 1, if. de aq. et aq. pi. arc. 

Dc co operc, quod agri colendi 
causa arntro factum sit, Quintus 


Mucins ait, non coinpctcrc banc 
actionem. Trcbatius autem, non 
quod agri, sed quod fvumenti dun- 
taxat quicrendi causa arntro fac- 
tum sit, solmn cxccpit. — L. 1, § 3. 
Jbiil. 

Scd cl fossas agroruin siccamlo- 
rum cauMi factas, Mucius ait fundi 
colcndi causa fieri ; non tamcn 
(opovtcre) comyandoj aquas cans A 
fieri ; sic cuitn dcbcrc quern me- 
liorem agrum suum faccrc, lie vi- 
cini deteriorem faciat.— L. 1, § 4. 
Ibid. Vide ctiam §§ i5, G, 7, 8, 9, 
10,11. Ibid. 

(c) 7 Mass. 13G. 
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to be general and unlimited, yet subsequent eases liave 
re, strained it consistently with the enjoyment of the 
common bounty of nature by other proprietors, through 
whose land a stream had been accustomed to flow, and 
tllG qualification of tlie right by these decisions is in 
accordance with the common law” (//). 

The general principle governing this point is thus 
stated by Chancellor Kent in his learned Commen- 
taries (<?) : — 

“ Every proprietor of lands on the banks of a river 
lias naturally an equal right to the use of the water 
which flows in the stream adjacent to his lands, as it 
was wont to run ( currcre solebat ), without diminution 
or alteration. No proprietor has a riglit to use* the 
water to the prejudice of other proprietors, above or 
below him, unless he has a prior right to divert it, or a 
title to some exclusive enjoyment. He has no property 
in the water itself, but a simple use for it while it passes 
along. A'jua currit et debet currcre , is the language 
of the law. Though he may use the water while it 
runs over liis land, lie cannot unreasonably detain it, or 
give it another direction, and he must return it to its 
ordinary channel when it leaves his estate. Without 
the consent of the adjoining proprietors, he cannot divert 
or diminish the quantity of water, which would other- 
wise descend to the proprietors below, nor throw the 
water back upon the proprietors above, without a grant, 
or an uninterrupted enjoyment of twenty years, which 
is evidence of it.” 

This is the clear and settled general doctrine on the 


(<£) Tyler v. Wilkinson, i Mu- ( 0 ) 3 Kent, Comm. 439. 
son, N. S. 11. 397. 


American 

decisions. 
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subject, and all the difficulty that arises consists in the 
application.” 

" The owner must so use and apply the water as to 
work no material injury or annoyance to his neighbour 
below him, who lias an equal right to the subsequent 
use of the same water. Streams of water are intended 
for the use and comfort of man ; and it would be 


unreasonable, and contrary to the universal sense of 
mankind, to debar every riparian proprietor from the 
application of the water to domestic, agricultural, and 
manufacturing purposes, provided the use of it be made 
under the limitations which have been mentioned; and 
there will, no doubt, inevitably be, in the exercise of a 
perfect right to the use of the water, some evaporation 
and decrease of it, and some variations in the weight 
and velocity of the current. But de minimis non curat 
ler, and a right of action by the proprietor below would 
not necessarily flow from such consequences, but would 
depend upon the nature and extent of the complaint or 
injury, and the manner of using the water.” 

“ All that the law requires of the party, by and over 
whose land a stream passes, is, that he should use the 
water in a reasonable manner, and so as not to destroy 
or render useless, or materially diminish or affect, the 
application of the water by the proprietors below on 
the stream. He must not shut the gates of his dam, 
and detain the water unreasonably, or let it off in un- 
usual quantities, to the annoyance of his neighbour. 
Pothicr lays down the rule very strictly, ‘that the 
owner of the upper stream must not raise the water by 
dams, so as to make it fall with more abundance and 
rapidity than it would naturally do, and injure the pro- 
prietor below.’ But this must not be construed literally, 
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for that would be to deny all valuable use of the water American * 

to the riparian proprietors. It must be subjected to ’ — 

the qualifications which have been mentioned; other- 
wise rivers and streams of water would become entirely [ 339 ] 

useless, cither for manufacturing or agricultural pur- 
poses. The just and equitable principle is given in the 
Homan law : — 6 Sic enirn debere quern mcliorem agrum 
suum facere, ne vicini deteriorem faciat’ ” ( f ).* 

If a severance of the dominant tenement takes place, Easements 

severed on 

all its casements, which arc attached to the tenement, severance of 
and not to the person of the owner, will attach to the tenement, 
severed portions (y); if a house be divided into two 
distinct tenements, each of these will retain the original 
right to have the windows unobstructed. 

It is obvious, however, that, by such severance, no 
right is acquired to impose an additional burthen on 
the servient tenement. However numerous the occu- 
pants of the severed tenement may be, they must still 
confine themselves within the limits of the right existing 
at the time of severance. 

The civil law distinctly recognized the doctrine, that 
the dominant tenement continued to enjoy its servitudes, 
notwithstanding a severance (h). 


[(/) The English law on this 
snbjcct has been already discussed, 
ante, p. 219, et scq.] 

G?) Tyrringham's case , 4 llep. 
36 b ; Wyat Wild's case , 8 Rep. 
78 b ; Harris v. Ih’cn'c, 2 B. & 
Ad. 164, [See the judgment of 
Bay ley, J.,in Codling v Johnson , 


9 B. & C. 934, as Lo severance of 
a right of way.] 

(/<) Si stipulator decesserit plu- 
ribus hceredibus relietis, singuli 
solidam viam petunt. — L. 17, IT. de 
serv. 

Si pr tedium tuum milii serviat, 
sivo ego partis prtedii tui dominus 


* Washburn ou Easements, 203, ct seep 
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As it is the duty of the owner of the dominant tene- 
ment not to do any act which imposes an additional 
burthen upon the owner of the servient tenement, so the 
latter must do np act which interferes with the exercise 
of the right already acquired, or those secondary ease- 
] ments which are requisite for its full and free enjoy- 
ment (i). If his wall be liable to an easement of support 
to a neighbouring house, lie must not (except for the 
purpose of necessary repair) pull down, or otherwise 
weaken the wall, so as to make it incapable of render- 
ing the requisite degree of support. ( It ) : — he must not 
plough up a foot-path across his field (/), or drive stakes 
to obstruct a water-course flowing to a mill (m), even 
though the stream be incapable of use at the place where 
the obstruction is made from the want of cleansing (n). 

It is even said by Jones , J., in James v. Hayward (tf), 
that he must not erect a gate across a foot-way running 
over his land.* 


cs&c eoipcro, sivft tu mei, per partes 
sen if.us rctinctnr, licet ah initio 
per partes adquiri non potent. — 
L. 8, § 1 , ff. de scry. 

(0 Bracton, lib. 4, tf. 203, post, 

Si totus ager itincri, aut actui 
sci v it, domiuus in co agro nihil 
faccre potest, quo servitus impedi- 
atnr, quse ita diffusa cst, ut omnes 
glehai serviaut. — L. 13, § 1, ff. dc 


M'i'V. pl'il'd. rust. 

(/.■) JJroivn v. Windsor, L Cr. & 

J. 20. 

(1) 2 Hollo, Abr. Xu&nus, G. 

pi. i. 

(7/t) Thiil. pi. 8, 9. 

(ft) fioiecr v. Hill, 1 Bing. 
X. C. 555. 

(fl) Sir W. Jones, 11. 221. 


* A man who grants a way through his land cannot build a wall 
at tljc end of it, so as to prevent the grantee from going beyond. ( Phil - 
lijn i v. Trccby , 8 Jnr., N. S. 711, 999 ; 3 Gilf. 632.) 

After a grant that a stream shall flow in a free and uninterrupted 
course through a defined channel, the water-course cannot he diverted 
hy a person claiming under the grantor, though there be no loss of water 
to the grantee. (Wortham v. Hurley , 1 E. & B. 605.) 

A grant of all streams of water that might he found in certain closes 
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There is a deficiency of authority upon tlie question— 
whether the owner of the servient tenement is considered 
us the author of an obstruction to the casement arising 
entirely from the growth of the roots or branches of 
trees standing on his soil, and therefore liable for the 
consequences. 

In the recent case of Hall v. Swift (/?) an action was 
brought for disturbing the plaintiff in the enjoyment of 
a water-course. “ The only positive obstruction by the 
act of the defendant that appeared was, that, upon two 
ol* three occasions, he had directed his servants to place 
a turf at the embouchure of a stream, for the purpose of 
irrigating his field, the ultimate stoppage being occa- 
sioned by the intrusion of the roots of a tree growing 
upon the defendant’s land, whose fibres grew into and 
filled up the channel.” The jury found that the defen- 
dant had “ obstructed the plaintiff in the enjoyment of 
the water;” and the court, after consulting the learned 
judge who tried the cause, and who reported, “ that the 
facts had been fully and fairly left to the jun, and that 
he was satisfied with their finding,” refused to disturb 
the verdict. 

(/') r, Scott, 107 ; 4 Ding. N. C. 381. 

prevented the grantor, and those churning under him, from working 
mines so as to divert underground wutcr from wells in the closes. 
( Whitehead v. Parh ?, 2 1L & N. S70.) 

The owner of the dominant tenement may do any act thereon which 
docs not interfere with the easement. Thus, u grant of a right of way- 
over a certain width of land docs not entitle the grantee to object 
to an erection, such as a porto coclierc, by his grantor, on the land 
devoted to the way, which is no impediment to the exorcise of his right, 
(i Clifford v. JJoare, L. 11., 9 C. I*. 002.) 

Where there is a way of necessity and the grantor erects a building 
on the land, and there remains, after the erection, such a way as the 
grantee would have been entitled to the clay after the grant, the way 
is not interfered with. ( Gay ford y. Moffatt, L. R, 4 Ch. 190.) 


Duty of 
ser vient ow ner. 

Whether liable 
for obstruction 
caused by roots 
of trees, &c. 


Hall v. Stvift. 
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By the civil law, the servient owner was not allowed 
to plant trees, or do any other act, so as to obstruct the 
passage of light to a window enjoying the servitude 
“ ne luminibus officiatin'” (q ) ; and the further progress 
of a work already commenced might be stopped on the 
same grounds (r). To render a man liable to an action 
for the discharge of rain-water upon his neighbour’s 
land, such water must have been diverted from its 
natural course by some act of man ( opus manufactum)\ 
and this consequence was held to ensue when the diver- 
sion was caused by planting a bed of willows ($). 

The real question appears to be, whether, in contem- 
plation of law, the damage is the result of the act of 
man in planting the trees, however long the time may 
be before they become injurious; or whether it arises 
solely from the act of nature. In the latter case it is 
clear no right of action would accrue: "Actus Dei 
nemini facit injuriam in the former case lie would, 
of course, be liable ; and it would appear, that, in this 
case, he is liable — for every consequence is considered to 
result from an act of man, which proceeds from an act 
of volition on his part, and the operation of the ordinary 
natural causes : the growth of a tree, when planted, is 
no more the effect of natural causes alone, than that fire 
should communicate from one field to another by an 


($r) SSi arborom pouat, ut luimni 
official-, aequo diccndum crit, contra 
impositiun servitutem eum faccrc 
— nam ct arbor cfficit, quo minus 
crcli vidcri possit. — L. 17, IT. do 
serv. prred. urb. 

(r) Qnodcumquc igitur faciut 
ad luminis imped irnen turn, pro- 
hiberi potest, si sci vitus debentur: 


opusque ei novum nnneiari potest, 
si modo sic faciat,ut lumini noccat. 
— L. 15, Ibid. 

O) Scd npud Scrvii auctorcs 
relation cst, si quis salicta posucrit. 
ct ob hoc aqna restagnarct, * Aquas 
pluvins arccndas’ agi posse, si ca 
aqua vicino uoccrct. — L. 1, § G, ff* 
de aq. ct aq. pluv. arc. 
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ordinary wind ; or that a stone, when flung, should strike Duty of 
. . , servient owner, 

ftn object at which it is aimed. 

* The servient owner has likewise his rights ; the domi- Rights of ser- 
nant owner’s encroachments can be justified only to the uent own?r ' 
extent of his easement; as to all beyond that, liis acts 
constitute a private nuisance for which an action may be 
maintained ( t ). With regard, therefore, to all artificial 
casements, lie is bound to keep his works in such a state, 
that they shall cause no inconvenience to the neighbour 
beyond that warranted by the easement; and if he 
neglects this, he brings himself within the ordinary case 
of a violation of the rule, “ Sic utere tuo ut alienum non 
hedas,” and is of course liable to an action. 

The servient owner has in this, as in other cases of 
nuisance, the privilege of taking the remedy into his 
own hands. The reformation of a nuisance, as appears To do ncecs- 
from Bracton, is not confined to the case of prostration, sar X re P airH - 
but the party aggrieved by a nuisance arising from the 
want of repair of a neighbouring edifice, may himself do 
the necessary acts, “vol relevari vcl reparari si quorens 
ad hoc sufficiat” (?/.).* 

By the civil law it was expressly provided that the Civil law. 
servient ow r ner might, compel the dominant to keep in [ 343 ] 

repair his artificial works (r). In the case of natural 

[(f) As to his remedy by obstnic- abate a nuisance 'as against the 
tion, see ante. 322, note (»), mid alienee of the person who has 
post, Part III. Chap. II. Sect. 3.] caused it?] 

(«) Lib. 4, ff. 233 a. [See (a?) Aggerem, qni in fundo 
Jones v. inZZitf ws, 1 1 M. & W. vicini crat, vis aqure dcjccit : per 
17G, as to the right to enter to quod effcctum cst, ut aqua pluvia 


* If the way is obstructed by the grantor, the grantee, during the 
obstruction, has a right to deviate over other land of the grantor. The 
right extends to a purchaser from the grantor with notice, and will be 
enforced by injunction. ( Selby v. NettlcforJ , L. R., 0 Ch. 111.) 
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liighta of scr- servitudes no fiction lay for any change produced by 
jnent ow ncr ^ caugGg entirely independent of the act of man, and each 
party was in general compelled to submit to the incon- 
venience or entitled to the benefit of all changes effected 
by the hand of nature in the condition of his tenement. 
If, however, a reparation could be effected which in no 
respect deteriorated the condition of the dominant, white 
it rendered less onerous that of the servient owner, it 
seems that the latter might himself perform the neces- 
sary repairs: thus, if by accretions of mud or other 
natural causes, the flow of the stream became irregular, 
and consequently injurious to the servient owner, he 
might enter on the adjoining land and cleanse the 
stream, provided he thereby did no injury to his neigh- 
bour (?/), 


mihi nocerct. Varus ait, si natu- 
ral is agger fuit, non posse rao 
viciuum cogcre 1 aquae pluvial ar- 
ccnriffi’ actionc, ut cum reponat 
vel reponi sinat. Idcinquc pntat, 
ct si mannfactus fnit, neque inc- 
moria ejus exstaret— qnotl si ex- 
stet, putat 1 aqnue pluviaj arcenda;’ 
action© cum teneri. Labeo autem, 
si manufactus sit agger, ctiimisi 
memoria ejus non exstat, agi posse, 
ut reponatur: nam hue actionc 
nemiuem cogi posse, ut vicino 
prosit, sed ne noceat, ant inter- 
pellet facientcm quod jure faccve 
possit. Quamquam tamcn dcficiat 
‘ aquae pluyiiB arcendsc’ actio: 
attamcn opiuor utilem actionem 
ycI interdictum mihi compctcrc 
ad versus viciuum, si velim ag- 
gerem rcstituere in agro ejus, qui 
fnctus mihi qnidem prodcsso po- 


test, ipsi vero non nociturus est: 
luce rcquitas suggerit, ctsi jure 
dcficiamur. — L. 2, § 5, ff. de aq. 
ct nq. pi. arc. 

Trcbatius cxistimat, si de co 
opcrc agatur, quod manufactuin 
sit, omnimodo restituendum id 
cssc ab.eo, cum quo agitur: si 
vero vi fluminis agger deletus sit, 
aut glarca iiqccta, ant fossa limo 
rcplctn, tunc patientiam dun tax at 
pra?standam. — L. 11, § G, Ibid. 

^y) Apud Namusam rclatum 
est,— si aqua iluens iter suum 
stcrcorc obstruxerit, et cx restag- 
nationo superiori agro noceat, 
posse cum infcriorc agi, f ut sinat 
purgari banc enim actionem non 
tantum de operibua esso utilem 
manufactis, vcruni ctiam in omni- 
bus, quee non secundum Yolunta- 
tem sint. Labeo contra Namusam 
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Whore a right of way is granted generally, or arises 
by implication of law, questions have arisen as to the 
part of the land over which the way shall be taken — 
which .party is entitled to assign the way — and under 
what restrictions such right must be exercised. The 
opinions expressed on these points appear to be some- 
what at variance with each other. 

It is laid down in Rolle, Abr. (z), “ that the grantor 
shall assign the way (of necessity) where he can best 
spare it while, in a case in Siderfin (u), Gh/n, C. J., 
says, “ that the defendant (the grantee) may take a con- 
venient way without permission of the grantor; and if 
he taketh what is inconvenient, or too much, the law 
diall adjudge it.” 

Mansfield , C. J., in Morris v. Eihjhujton (A), ap- 
pears to have been of opinion that a party entitled to a 
way of necessity might take that which was most con- 
venient tor the enjoyment of the premises demised to 
him. 

If, however, the right of way has once been assigned, 
its course cannot be altered by either party without the 
consent of the other. 

“If A. has a way through the. land of B., and B. 
] doughs up the soil where the way was used, and leaves 
another part of the same dose fur a way, A. may use the 


probat; nifc cnim naturam agri 
ipsam a sc mutari posse : ct idco, 
cum per sc natura agri fuerit 
mutata, zequo aniino unmnquem- 
quo ferve debero, slvc melior sire 
detcrior ejus conditio facta sit. 
Idcirco, ct si terra' motu. aut tem- 
pest atis magnitndme, soli causa 
mutata sit: nexnincm cogi posse, 
ut sinat in pristinam loci condi- 


tioncm redigi. Sed nos etinm in 
liunc casum requitalein adnnVi- 
nms. — L. 2, § (>, Ibid. 

(r) Tit. Gruunts, 2, pi. 17, 
vol. 2, p. CO. 

(a) Parker v. 1 VeUtead, 2 Sid. 
112 . 

(b) 3 Taunt. 24. [This subject 
has been already discussed, p. 148, 
autc.] 


Vague grant of 
easement, how 
assigned. 

[ 344 ] 


Expressed 
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assigned. * MVo” (*).* 

Civil law. By the civil law a distinction appears to have existed 

[ 345 ] between those cases in which the servitude, in general 

terms, was imposed by will, and where it was created 
by any act inter vivos . In the former case, the option 
of allotting the position and direction of the servitude 
was with the heir, provided he did nothing to injure the 
rights of the party to whom the servitude was devised (rf) ; 


in the latter case, unless the instrument contained some 
express stipulations in this respect, the grantee was at 
liberty to select such portion of the servient heritage as 
was most suitable to him, although, in this case also, 
certain restrictions were imposed, as that lie should not 
use his servitude to the damage of the grantor’s house, 
gardens, or vineyards (<?). 


(r) Com. Dig. Chimin, D. (5) ; 
Nov, 128. 

(el) Si via, iter, actus, aqiueduc- 
tus legetur uimplicitcr per fund uni, 
facultas est haeredi, per quam par- 
tem luudi velit constituere servi- 
tutem ; si modo nulla captio lcga- 
tario in servitute ait. — L. 26, ff. dc 
serv. praed. rust. 

(e) Si locus, non adjccta latitu- 
dinc, nominatus est, per eurn quali- 
bet iri potent. Sin autem proctcr- 
inissus cst, (locus) ccque, latitudino 
non adjecta, per totum fundum, 


una potcrit eligi via, duntaxat ejus 
latitudinis, qiuc lege comprehend 
cst; pro quo ipso, si dubitabitur, 
arbitri officiurn invocandumest. — 
L. 13, § 3, ff. Ibid. 

Si cui simplicius via per f undum 
cujuspiam ccdatur, vcl relinqtiatur, 
in infinito (videlicet per quamlibc 
cjus partem) ire ageve liccbifc ; 
civilitev modo. Nam qusodam in 
sermone tacitc cxcipiuntnr ; non 
cnira per villam ipsam, ncc per 
media* vincas iro agere sinendus 
Cst : cum id aequo commode per 


* An agreement, that the plaintiff shall have permission to use all 
roads and ways in and through the defendant’s estate, entitles him to a 
way over all those parts of the defendant’s land which, at the time of 
the agreement, are laid out as roads, and, it seems, over all those parts 
which shall afterwards be so laid out. ( Phillips v. Treely , 8 Jnr. f 
N. S. 711, 099; 3 Giff. 632.) 
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If, however, the party so entitled once made his 

choice, lie was no longer at liberty to select a new 

direction for the exercise of his servitude (/). 


Vaguo grant of 
easement, how 


[ 346 ] 


alteram partem facere possit, mi- 
nore servientia fundi detrimento. 
— L. 0, ff. de serv. 

Bed quee loca cjus fundi tunc, 
cum ea fieret cessio, acdificiis, nv- 
boribus, vincis vacua fuerint, on 
sola od nomine servient. — L. 22, 
ff. de son', pried, rust. 

Si niilii conccsseris iter aquae 
per fundum tuum, non dcstinatfi 
parte, per quam dnccrcm — totus 
fundus tuns serviet.— L. 21, ff. 
Ibid. 

(/) Vcriun constitit, ut, qua 
primum viam direxissct,ca demum 
ire ngerc debcrct, ncc amplius nm- 
tauilii*. cj ns potentate™ hnbevet ; 


sicuti Sabino quoque videbatur ; 
qui argumento rivi utebatur — 
qnem primo qualibet ducere licu- 
isset, posteaquam ductus esset, 
transferee non liceret ; quod et in 
via servandum esse verum est. — 
L. 9, ff. dc serv. 

At si iter aetusvc sine ulla dc- 
terminationo legates eat ; modo 
determinabitur : ct, qua primum 
iter determinatum os>t, ea. servitus 
constitit: crctcric partes agri liberie 
sunt. Igitur arbiter d and us est, 
qui utroqnc casuviam determinpre 
iicbet. — L. 13, § 3, ff. dc ‘•cry. 
pnvd. rust. 


Gt 


r r 
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PART III. 

OF THE EXTINGUISHMENT OF EASEMENTS, 

THE modes by which easements may be lost corre- 
spond with those already laid down for their acquisi- 
tion : — 1. Corresponding to the express grant is the 
express renunciation ; 2. To the disposition by the 
owner of two tenements, the merger by the union of 
them ; 3. To the easement of necessity, the permission 
to do some act which of necessity destroys it ; 4. And 
to the acquisition by prescription, abandonment by non- 
user. 


CHAPTER T. 

BY EXPRESS RELEASE. 


It would appear that, in the case of casements, as of 
other incorporeal rights, an express release, to be effec- 
tual, must be under seal (a) : this rule, however, must 
not be taken to exclude a written instrument not under 
seal, or even a parol declaration, as evidence to show 
the character of any act done, or any cessation of enjoy- 
ment.* 

(a) Co. Lilt. 204 b; Com. Dig. ns to the interference of the Court 

Release (A. 1 ), (B. 1) ; [and sec of Chancery, ante, p. 76, note (<?).] 

* In equity ail casement may be lost or diminished by agreement or 
acquiescence. 

In Fisher v. Moon (11 L. T., N. S. G23), the plaintiff, being desirous 
to build, agreed with his neighbour to cut away a rock behind his 
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Acts of Parliament (b), by which easements are de- Acts of Parlia- 
stroyed, as, for instance, the General Tnclosurc Act, mqnt ’ 


(b) Logan y. Burton , 5 B. & 
Cr. 513; Barber y. Band, 9 Price, 
58; White v. Reeves, 2 B. Moore, 
23 ; Thackrah v. Seymour , 1 Cr. 
& Meo. 18 ; [ Holden v. Tilley, 


1 F. & F. 650 ; and see the judg- 
ments in Race v. Ward, 7 E. & 
B. 381, as to the effect of a sta- 
tutory extinguishment of way. 
See also page 160, ante, note (/).] 


house, which gave him additional light to his back windows ; and, in 
consideration of his so doing, his neighbour consented to his encroach- 
ing on his land with his new building, and to build so as to obstruct 
tlio light to some of his other windows. A purchaser of the neigh- 
bour's house having sued for the encroachment and the obstruction of 
light, Wood,<V.- C., on being satisfied as to the fact of the agreement, 
restrained him by injunction. 

In Water low v. Bacon (L. R., 2 Eq. 51 t), the plaintiff being about to Waterloiv y. 
build near the defendant’s house, alleged that the defendant consented to Bacon. 
his building in consideration of his making him a new skylight, and not 
calling on him to contribute to the party-wall. The defendant, having 
afterwards sued at law for the obstruction of light, Lindersley , V.-C, 
stayed his proceedings in order that the agreement of which specific 
performance was sought might, if established, be carried into effect at 
the hearing. 

In Johnson v. Wyatt (9 Jur., N. S. 1334), Turner, L. J., says that Acquiescence, 
the principle of a hill for an injunction to restrain a nuisance to light, Johnson y. 
on tho ground of acquiescence, amounts to a decision that the right Wyatt, 
w liich once existed is absolutely and for ever gone. 

In Baries v. Marshall (10 C. B., X. S. G97), in an action for an Davies y. 
obstruction to light, an equitable plea that the grievances were occa- Marshall . 
sinned in pulling down and rebuilding a house, and the plaintiff 
had notice thereof, and the old building was pulled down and the new 
one erected, and large sums expended thereon by tho defendant, with 
the knowledge, acquiescence and consent of tho plaintiff, and on the 
faith that tho plaintiff so knew of, acquiesced in, and consented to the 
pulling down and rebuilding, was held to be good. 

An agreement for a lease provided that the plaintiffs should not have Salaman v. 
a right to any easement which did not belong or appertain to the pre- Glover . 
mises agreed to be demised, nor to any right to light or an* derived from 
over the site of buildings which the defendants were then erecting. It 
was held, that the plaintiffs had contracted themselves out of tho ease- 
ment their lease would otherwise have granted them. ( Salaman v. 

Glover , 10 W. N. 117.) 


r p 2 
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41 Goo. 3, c. 109, s. 8, have the operation of express 
releases.* 


Building Acts. 


Lands and 
Railways 
Clauses Act. 


Powers 

exceeded. 


* The Metropolitan Building Acts do not affect easements. The 
provisions which authorize tho raising of party-walls confer no authority 
to raise them to the prej udice of a neighbour’s right to light. ( Titterton . 
v. Conyers, 5 Taunt. 465 ; Wells v. Ody, 1 M. & W. 452, on 14 Geo. 5, 
c. 78 ; Grafts v. Haldane , L. H., 2 Q. B. 194, on 18 & 19 Viet. e. 122. 
ss. 88, 85; and 11 "exton v. Arnold, L. B., 8 Ch. 1081, on a Bristol 
Building Act.) 

If the ensemeut of light is prejudicially affected under the powers of 
a railway act, the owners of the casement arc entitled to compensation. 
( Eagle v. Charing Cross Railway Company ,L. It., 2 C. P. 638 ; Duke 
of Bedford v. Dawson , L. 14., 20 Eq. 353.) It is the same as to ease- 
ment for a foundation. ( Knap p y. London, Chatham and Dour 
Railway Company , 2 II. & C. 212.) In such eases, the land not being 
taken but only injuriously affected, the owner of the easement is not 
entitled to notice of the works, but only to compensation after he has 
been injured, under sect. 68 of the Lands Clauses Act. ( Clarli v. 
London School Board, L. 14., 1) Ch. 120 ; Bush v. Trowbridge Water- 
works Company , L. 14., 19 Eq. 291; 10 Ch. 459.) 

If the act confers no power to interfere with the easement, the remedy 
is by action, and not by claim for compensation. ( Turner v. Sheffield 
and Rotlici'ham, Railway Company , 10 M. & W. 425.) 

Tho Ecclesiastical Commissioners were empowered to grant, for the 
site of a church, land freed of all rights of common, any custom to the 
contrary notwithstanding. This was held confined to rights of common 
and mnnorial rights of a like nature, anil not to enable them to take 
land used by custom for a village green. (Forbes v. Ecclesiastical 
Commissioners, L, R., 15 Eq. 51.) A railway company arc not, under 
the Railways Clauses Act, empowered to use a mortar mill to tho 
nnisance of their neighbours, as it is not necessary for the construction 
of their railway— only convenient. (Fenwlsk v. East London Railway 
Comjtany, L. R., 20 Eq. 544.) If a railway company take land over 
which there is a private right of way, without providing another, the 
owner of the casement has no right of action unless he has sustained 
special damage, such being tho effect of 8 & 9 Viet. c. 20, s. 55. 
(TVTifH/is v. Great Northern Railway Company , 16 Q. B. 901.) 
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CHAPTER II. 

UV IMPLIED RELEASE. 

Sect. 1 . — Extinguishment by Merger. 

As an easement is a charge imposed upon the servient 
lor the advantage of the dominant tenement, when these 
are united in the same owner, the easement is extin- 
guished— the special kind of property which the right 
to the easement conferred, so long as the tenements be- 
longed to different owners, is now merged in the general 
rights of property. 

But in order that the easement should be entirely Extinguish- 
extinguished, it is essential that the owner of the two ^sion!* 3US 
tenements should have an estate in fee simple in both 
of them , of an equally perdurable nature. “ Where the 
tenant/’ says Littleton , “hath as great and as high an 
estate in the tenements as the lord hath in the seigniory, 
in such case, if the lord grant such services to the tenant 
in fee, this shall enure by way of extinguishment. Causa 
patet" («). Upon which Lord Coke observes (6), “ Here 
Littleton intcndctli not only as great and high an estates 
but as perdurable also, as hath been said, for a disseisor 
or tenant in fee upon condition hath as high and great 
an estate, but not so perdurable an estate as shall make 
an extinguishment.” In a previous section, speaking of 
seigniories, rents, profits & prendre, &c., he says, “ They 
arc said to be extinguished when they arc gone for ever, 


(.*) S. 501. 


(A) Co. Lit. 3i:i h. 
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Extinguish- et tunc moriuntur , and can never be revived, that is, 
IUC pcnsion^ US " when one man hath as high and as perdurable an estate 
in the one as in the other” (c). 

' Unless this be the case, the easement, of whatever 
species it be, is suspended only so long as the unity of 
possession continues, and revives again upon the sepa- 
ration of the tenements (d). “ Suspense cometh of sus- 
pendeo, and, in legal understanding, is taken when a 
seigniory, rent, profit a prendre, &c., by reason of unity 
of possession of the seigniory, rent, &c., and of the land 
out of which they issue, are not in esse for a time, et tunc 
(Iormiunt , but may be revived or awaked” ( e ).* 

So strictly has this doctrine been construed, which 
requires the estates in the two tenements to be of an 
equally high and perdurable character, that no extin- 
guishment was held to have taken place where the king 
was seised of one tenement “ of a pure fee-simple inde- 
tcrrmnable,” m /wre coroner , and of the other of an estate 
in fee simple, determinable on the birth of a Duke of 
Cornwall- Rex v. Inhabitants of Hermitage (/). 


(c) Co. Lit. 313 a. 

[(d) See ante, pp. 153, note (in), 
1G7, note (v), as to the difference 
between the effect of a unity of 
possession under Lord Tcntcrdcn’s 
Act and at the common law.] 

(c) Co. Lit. 313 a. 

(/) Carthcw, 239. See also 


Can ham v. Fiskc , 2 Cr. & J. 126; 
Thomas v. Thomas, 2 C. M. & It. 
34 ; [James v. Plant , 4 A. & E. 
760, where it was held that the 
momentary seisin of a releasee to 
uses was insufficient to work a 
merger bj unity of seisin.] 


* The accruing right to an easement is only suspended during the 
unity of possession by a tcuant. It is not an interruption within the 
Prescription Act. Thus, if light had been enjoyed as of right for fifteen 
j cars before the unity of possession, and for five years afterwards, a 
prescriptive right is acquired. {Lady man v. Grave , L. It., 6 Ch. 763; 
see also Ayvslry v. Glover , L. It., 10 Ch. 286.) 
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This principle appears to be equally applicable to all Easements , 
easements (g). When two tenements become completely b^uSty'do 
united, and, as it were, fused into one, the owner may g 0 °y e J^e! ° n 
modify the previous relative position of the different 
parts at his pleasure; if he exercises this right so that 
the part which previously served the other no longer 
does so — as, for instance, by changing the direction of 
a spout which emptied the rain water of one house on 
the adjoining one — it has never been doubted that by so 
doing he destroyed the casement for ever (A). 

But it has been contended, that if lie neglect to do 
so, and again sever the tenements, all easements having 
the qualities of being both continuing and apparent, as 
well as all those which existed by necessity, were revived 
upon the severance. In the lltli Henry 7 ( i ), it was 
decided, “ that a customary right in the city of London 
to have a gutter running in another man*s land was not 
extinguished by unity of possession.” It was argued, 
that if the purchaser of both tenements had destroyed 
the gutter, the right w r ould not have revived ; to which 
Danvers, «J., replied, “If the matter were so, it might 
have been pleaded specially : it w ould be a good issue.” 

In S/iurg v. Pigott (k), in an action on the case for Shury v. 
stopping a water-course, which had been used to have Figott ' 
its current into the plaintiff’s yard, and fill a pond with 
w T ater, it w r as held that a unity of possession of the laud 
of the house and place to which, and of the land through 
which, &c., w r as no bar. “ There is a difference,” said 
Whitclocke, J., “between a w f ay or common and a watcr- 

[( g ) And rights in the nature Browne'* case, cited in Sury v. 
of casements, as the right to have Pigott, Palmer, 440. 
fences repaired. See ante, p. (t) Fol. 25. 

129.] (It) 3 Bulstrodc, 339; S. C. Pul- 

(4) 11 Henry 7, f. 25 j Lady mcr, 444, nom. Sury v. Pigott . 
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Easements 
extinguished 
by unity do 
not revive on 
severance. 


Shury v. 
PUjott. 


Whether unity 
of seisin is 
sufficient. 


course. These begin by private right, by prescription, 
by assent as a way or common, being a particular benefit 
to take part of the profits of the land — tins is extinct by 
imity, because the greater benefit shall drown the less. 
A water-course doth begin ex jure naturae, having taken 
this course naturally, and cannot be averted.” * 

In the report of this case in Latch, it is said, “ Rent 
shall be extinguished by unity, and also a way, because 
it does not exist durant the unity ; but it is otherwise of 
a thing which exists, notwithstanding the unity.” A 
case of warren is cited from 35 Henry, f. 55, 56. 

In Iiuckby v. Coles (Z), the Court of Common Pleas 
intimated a decided opinion, that unity of seisin was 
sufficient to work an extinguishment, without actual 
unity of occupation. In Drake v. Wigles worth (m), the 
court doubted whether seisin implied possession; but it 
should seem from a more recent case, that from seisin 
the law will presume possession ( w ). 

It will, however, be found that the classes of ease- 
ments with respect to which this revivor is supposed to 
take place, exactly correspond with those already consi- 
dered, as being acquired by the implied grant resulting 
either from the disposition of the owner of the two tene- 
ments, or from the easement being of necessity. 

It is practically immaterial whether tlic foundation of 
the right be a new gi ant, or a revival of the old right ; 
but the former is ( o ) the most correct view of the title 


(0 5 Taunt. 311. in England v. Wall, 10 M. & W. 

(m) Willes, 658. 701.] 

(w) Stott v. Stott , 1 0 East, 343 ; [(o) Sec the chapter on implied 

Clayton v. Corby, 2 Q. B. 81 3 ; 2 grants, ante, p. 96, where this 
G. & H. 174. [See per Parke , B., question has been already fully 


•Jcnk. Cent. 2G0, case 57. 
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to them, and it is certainly more in harmony with the 
general principles of the law of easements ( p). 

In the civil law, on the union of two inheritances in 
the same owner, all servitudes were extinguished by 
confusion; and on any future severance it was necessary 
to reimpose them expressly (y). 


Sect. 2. — Extinguishment of Necessity . 

It has already been seen, on the clearest authority 
both of our own law and the civil law, that if the owner 
of the dominant tenement authorizes an act of a perma- 
nent nature to be done on the servient tenement,' the 
necessary consequence of which is to prevent his future 
enjoyment of the easement, it is thereby extinguished ( r). 


discussed; and consult, in addition 
to tlic authorities there referred 
to, the judgments in Dugdale v. 
J to her t son. , 3 K. & »T. 005, and in 
Caledo n ia n Ita i l tea y Com pa n y v. 
Sprot, 2 M‘Q. Sc. App, 449, as to 
the grant of casements by impli- 
cation arising from the purposes 
for which the principal grant is 
made, or from the state in which 
the subject-matter is nt tlic time 
of the grant.] 

2 Bing. 76; S. C. 9 Moore, 
166; Holmes v. Goring , ante, p. 
117. 

(q) Scrvitutes pnediorum con- 
f unduntur, si idem utriusque prsc- 
dii dominus esse cceporit. — L.' 1, ff. 
Quern, serv. amit. 

Si quis aides, qnsc suis codibus 
Mcrvirent, cum emisset, traditas 
*ibi aeccpit, confusa suhlataqnc 


servitns cst; ct, si rursns ycnderc 
vnlt, nominatim imponenda servi- 
tua cst: alioquin liberce veniunt. — 
L. 30, ff. Dc serv. nrb. praid. 

Tcrtio amittitur (servitus) con- 
fusionc cum preedia confusa sunt, 
sivc cum idem utriusque preedii 
dominus esse ccepcrit. — Vinnius, 
Comm, ad Inst. lib. 2, tit. 3, Qui- 
bus madia serv. ainittuntur, § 6. 

(r) Ante, pp. 29, 33 ; [and sec 
note (<?), p. 76; also post.] 

Si stillicidii immittcudi jus lia- 
bcam in arcam tuam, et permisero 
jus tibi in eA area sedificandi, stil- 
licidii immittendii jus amitto. Et 
similiter, si per tnum fundum via 
mihi debcatur, ct permisero tibi, 
in co loco, per qnem via mihi dc- 
betur, aliquid facere, amitto jns 
vim.— L. 8, ff. Quern, serv. amit. 
Amittitur servitus rcmissiouc, 
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License to 
obstruct. 


Owners of in- 
heritance must 
acquiesce. 


[ 354 ] 


And provided the authority is exercised, it is imma- 
terial whether it was given by writing or by parol (s).* 


Sect. 3. — Extinguishment by Cessation of Enjoyment. 

As the acquisition of an easement is an addition to the 
ordinary rights of property of the dominant, and a cor- 
responding diminution of those rights of the servient 
tenement, so the loss of the casement, when once ac- 
quired, by restoring both tenements to their natural 
state, is an addition to the rights of the servient, and a 
corresponding diminution of those of the dominant. 

lienee, though the law regards with less favour the 
acquisition and preservation of these accessorial rights, 
than of those winch are naturally incident to property, 
and, therefore, docs not require the same amount of 
proof of the extinction as of the original establishment 
of the right: yet as an casement, when once created, is 
perpetual in its nature, being attached to the inheritance 
and passing with it, it should seem that some acqui- 
escence on the part of the owner of the inheritance must 
be necessary to give validity to any act of abandonment. 
The doctrine of the extinction of easements by merger. 


turn nperta turn tacitd— pnta si 
permisero domino fundi sevvientis, 
in loco serviente, faccrc id quo 
servitus impediatur. — Vinnins, 
Comment, ad Inst. L. 2, Tit. Qui- 
bus modis servitutes amittuutur, 

(0 Ligglns v. Ingr, ante, p. 41. 
[As to this, it should be observed 


that at the common law there is no 
distinction between words written 
and spoken, both were mere “ pa- 
rols;” the distinction recognized 
at the common law was between 
words and deeds, and except some 
statute requires a writing, mere 
-words can do everything that 
writing can do.] 


Mnrcltlc v. Mick, 19 C. B. f N. S 190. 
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already considered, supports this view, proceeding, as it Cessation of 
does, on tlic ground that the loss of an easement is a on3 ° ym<mt ' 
permanent injury to the inheritance, and can therefore 
only take place when the same party is the owner of 
the fee-simple of the servient and dominant tenements. 


The Prescription Act is silent as to the mode by Prescription 
which easements may be lost. Its enactments as to 
interruption and disabilities apply in terms to the ac- 
quisition only. 


It is the policy of tlic law, favouring the freedom of 
property, that no restriction should be imposed upon 
one tenement, without a corresponding benefit arising 
from it to another, and hence it is that it is essential 
to the validity of an casement that it should conduce 
to the more beneficial enjoyment of the dominant tene- 
ment. 

Thus, where a right of way is given by deed, the 
l ight is confined to the use of a way, which is “ in the 
same predicament as it was at the time of the making 
of the deed” (0* 

If, therefore, any alteration be made in the disposi- Loss by altera- 
tion of the dominant tenement, of such a nature as to Iin nt tenement, 
make it incapable any longer of the perception of the 
particular easement, the status of the dominant tene- 
ment, to which the easement was attached, and which 
is an inherent condition of its existence, is determined. 

Such alteration must, of course, be of a permanent 

( t ) Per Curiam in Allan v. ticnlar grant, whether the owner 
Gonime , 11 A. & E. 772 ; [but of the servient way is limited to 
see ante, p. 339, note (/). It any particular use of the tone- 
depends in all cases (see p. Gu9) ment.] 
upon the construction of the par- 
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Cessation of 
enjoyment. 

Alteration 
must be per- 
manent. 

[ 355 ] 


Moon f v. 
Haw son. 


character, evincing an intention of ceasing to take the 
particular benefit, or otherwise an easement might be 
lost by the mere pulling down of the tenement for the 
purposes of necessary repair (?/). Thus, if a man have 
a projecting roof, by means of which lie - enjoyed the 
casement of throwing his cavcs-droppings on his neigh- 
bour’s land, any alteration of the form of such projection, 
from which it could be inferred that lie meant to direct 
the rain water into a different channel, would destroy 
his right to the easement. Thus, too, the stopping up 
an ancient window (a-). 

By the .civil law the pulling down a house with the 
intention of re-building, did not cause the loss of a 
servitude, provided the new edifice was erected upon 
the site and of the dimensions of the old, and did not 
increase the burthen imposed upon the servient tene- 
ment (y). 

In Moore v. Raw son (2), it appeared that the plaintiff 
having some ancient windows, pulled down the wall in 
which they were situated, and rebuilt it as the wall of 
a stable, without any window. About fourteen years 
after this, the defendant erected a building in front of 
this blank wall, and after such building had remained 
there about three years, the plaintiff re-opened a window 
in the same place that 011c of the ancient windows had 
formerly stood, and brought this action for the ob- 


(tt) LnttreVs case, 1 Bop. 80. 
(a?) Lawrence v. Obcr } 3 Camp. 
514; [but see the cases cited, post, 
p. C93, ct scq., which qualify this 
proposition.] 

(y) (Si servitus stillicidii 11011 
avertendi debebatur) ; si autea cx 


tcgula cassitaveiit stillicidium, 
postea cx tabuhito, vcl cx alia 
materia, cassitnre non potest. — 
L, 20, § 4, ff. dc serv. pi;tvd. tub. 

(0 3 B. & C. 332 , 5 Dowl. & 
E. 231. 
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struction to his newly-opened window by the defen- 
dant’s building. 

A rule having been obtained to enter a non-suit, pur- 
suant to liberty reserved at the trial, the Court of K. B. 
made the rule absolute. 

Abbott , C. J., in delivering his judgment, said, “ I 
am of opinion that the plaintiff is not entitled to main- 
tain this action. It appears that many years ago the 
former owner of these premises had the enjoyment of 
light and air by means of certain windows in a wall in 
his house. Upon the site of this wall he built a blank 
wall without any windows. Things continued in this 
state for seventeen years. The defendant, in the interim, 
erected a building opposite the plaintiff’s blank Wall, 
and then the plaintiff opened a window in that which 
had continued for so long a period a blank wall without 
windows; and lie now' complains that that w r indow is 
darkened by the buildings which the defendant so 
erected. It seems to me, that, if a person entitled to 
ancient, lights pulls down liis house and erects a blank 
wall in the place of a wall in which there had been 
windows, and suffers that blank wall to remain for a 
considerable period of time, it lies upon him at least to 
show r , that, at the time when he so erected the blank 
wall, and thus apparently abandoned the windows which 
gave light and air to the house, that it was not a per- 
petual, but a temporary abandonment of the enjoyment ; 
and that he intended to resume the enjoyment of those 
advantages within a reasonable period of time. I think 
that the burthen of showing that lies on the party who 
has discontinued the use of the light. By building the 
blank wall, he may have induced another person to 
become the purchaser of the ad joining ground for build- 
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Cessation of 
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Moore v. 
Ramon. 

[ 357 1 


ing purposes, and it would be most unjust that he should 
afterwards prevent such a person from carrying those 
purposes into effect. For these reasons I am of opinion, 
that the rule for a nonsuit must be made absolute.” 

Bayley , J., said, “The right to light, air, or water, 
is acquired by enjoyment, and will, as it seems to me, 
continue so long as the party either continues that, 
enjoyment, or shows an intention to continue it. In 
this case the former owner of the plaintiff’s premises 
had acquired a right to the enjoyment of the light; but 
he chose to relinquish that enjoyment, and to erect a 
blank wall instead of one in which there were formerly 
windows. At that time he ceased to enjoy the light 
in the mode in which lie had used to do, and his right 
ceased wdth it. Suppose that, instead of doing that, he 
had pulled down the house and buildings, and converted 
the land into a garden, and continued so to use it for a 
period of seventeen years, and another person had been 
induced by such conduct to buy the adjoining ground 
for the purposes of building. It would be most unjust 
to allow the person who had so converted his land into 
garden ground, to prevent the other from building upon 
the adjoining land which he had, under such circum- 
stances, been induced to purchase for that purpose. I 
think that, according to the doctrine of modern times, 
we must consider the enjoyment as giving the right; 
and that it is a wholesome and wise qualification of 
that rule to say, that the ceasing to enjoy destroys the 
right unless at the time when the party discontinues 
the enjoyment he does some act to show that lie means 
to resume it within a reasonable time.” 

Holroyd , J., added, “ I am of the same opinion. It 
appears that the former owmer of the plaintiff’s premises 
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at one time was entitled to the house with the windows. Cessation ot 

so that the light coming to those windows over the ad - — 

joining land could not be obstructed by the owner of Ytamon. 
that land. I think, however, that the right acquired by [ 358 } 

the enjoyment of the light continued no longer than the 
existence of the thing itself in respect of which the 
party had the right of enjoyment ; I mean the house 
with the windows : when the house and the windows 
were destroyed by his own act, the right which he had 
in respect of them was also extinguished. If, indeed 
at the time when lie pulled the house down, lie had in- 
timated liis intention of rebuilding it, the right would 
not then have been destroyed with the house. If he 
had done some act to show that lie intended to build 
another in its place, then the new house, when built, 
would in effect have been a continuation of the old 
house, and the rights attached to the old house would 
have conlinued. If a man has a right of common at- 
tached to his mill, or a right of turbary attached to his 
house, if he pulls dow 7 n the mill or the house, the right 
of common or of turbary will primd facie cease. If lie 
show an intention tq build another mill or another 
house, his right continues. But if he pulls down the 
house or the mill without showing any intention to 
make a similar use of the land, and, after a long period 
of time has elapsed, builds a house or mill correspond- 
ing to that which he pulls down, that is not the reno- 
vation of the old house or mill but the creation of a 
new thing, and the rights which lie had iu respect of 
the old house or mill do not, in my opinion, attach to 
the new one. In this case, I think, flic building of a 
blank wall is a stronger circumstance to show that he 
had no intention to continue the enjoyment of his light 
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than if he had merely pulled down the house. In that 
case he might have intended to substitute something in 
its place. Here he does, in fact, substitute quite a dif- 
ferent thing — a wall without windows. There is not 
only nothing to show that he meant to renovate the 
house so as to make it a continuance of the old house, 
but he actually builds a new house different from the 
old one, thereby showing that he did not mean to reno- 
vate the old house. It seems to me, therefore, that the 
right is not renewed, as it would have been if, when he 
had pulled down the old house, he had shown an inten- 
tion to rebuild it within a reasonable time, although ho 
did not do so co instanti .” 

Littlcdale , J. — “According to the present rule of law 
a man may acquire a right of way, or a right of common, 
(except, indeed, common appendant,) upon the land of 
another, by enjoyment. After twenty years 5 adverse 
enjoyment the law presumes a grant made before the 
user commenced, by some person who had power to 
grant. But if the party who has acquired the right by 
grant ceases for a long period of time to make use of the 
privilege so granted to him, it may then be presumed 
that he has released the right. * * * I think, 

that if a party does any act to show that he abandons 
his right to the benefit of that light and air which he 
once had, he may lose liis right in a much less period 
! than twenty years. If a man pulls down a house and 
! docs not make any use of the land for two or three years, 
: or converts it into tillage, I think he may be taken to 
j have abandoned all intention of rebuilding the house ; 
and, consequently, that his right to the light has ceased. 
But if lie builds upon the same site, and places windows 
in the same spot, or does any thing to show that he did 
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not mean to convert the land to a different purpose, then Cessation of 
his right would not cease. In this case, I think that the — .. 
owner of the plaintiff’s premises abandoned his right 
to the ancient lights, by erecting the blank wall instead 
of that in which the ancient windows were ; for he then 
indicated an intention never to resume that enjoyment [ 360 ] 

of the light which he once had. Under those circum- 
stances I think that the temporary disuse was a com- 
plete abandonment of the right/’ 

“ Suppose a person,” said Tindal , C. J., in delivering Liggins v. 
the judgment of the court in Liggins v. Inge (a), “who InQe ' 
formerly had a mill upon a stream, should pull it down, 
and remove the works, with the intention never to return, 
could it be held that the owner of other land adjoining 
the stream might not erect a mill and employ the water 
so relinquished; or that he should be compellable to 
pull doAvn liis mill, if the former mill-owner should 
afterwards change his determination, and wish to rebuild 
his own? In such a case it would, undoubtedly, be a 
subject of inquiry by a jury, whether he had completely 
abandoned the use of the stream, or left it for a tem- 
porary purpose only.” 

In Hale v. Oldroyd (4), the plaintiff had a right to 
a flow of surplus water to an ancient pond. Instead of 
using the water to supply that pond, he had during thirty 
years /past used it to supply three more recent ponds. 

It was held, lie had not abandoned or lost his right to 
the flow of water by such user. Rolfe, B., said, “ If 
the plaintiff had even filled up the (old) pond, that would 
not in itself amount to an abandonment, although, no 
doubt, it would be evidence of it.” 

It appears from these cases that the law has fixed no Material ques- 
tion,— Inten- 

( a ) 7 Binft. G93. ( b ) 14 M. & W. 789. 

Q Q 


G. 
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precise time during which this cessation of enjoyment 
must continue ; — the material inquiry in every case of 
this kind must be, whether there was the intention to 
renounce the right. Every such alteration of the domi- 
nant tenement raises the legal presumption of an inten- 
tion to give up the right; and it lies upon the party who 
has discontinued the enjoyment to show that such ces- 
sation was of a temporary nature only. And from the 
language of the judges, it does not appear to be neces- 
sary that the servient owner should have done any act 
after the change had taken place in the dominant tene- 
ment to assert the freedom of his tenement from the 
easement; but it is sufficient if the consequence of the 
change be an entire cessation of enjoyment, accompanied 
by an intention to relinquish the right, though, in point 
of fact , in one of the cases above cited, the owner of the 
servient tenement had, during the cessation of enjoy- 
ment, done an act which lie could not lawfully have 
done had the easement existed, and the owner of the 
dominant tenement had taken no steps to remove the 
obstruction; yet no stress was placed upon these cir- 
cumstances. 

In Lawrence v. Obee , Lord Ellenborough held, that 
where an ancient window’ had been filled up with brick 
and mortar for twenty years the case stood as if it had 
never existed (c). 

[In Stokoe v. Singers ( d ), it was held, that" where the 
owner of a house had blocked up ancient windows, and 
kept them so for nearly twenty years, he had not lost 
the right of light, the jury finding that he did not " so 
close up his lights as to cause the adjoining owner to 
incur expense or loss on the reasonable belief that they 
{c) 3 Camp. Ell. [(,7) 8 E. & II. 81. 
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had been •permanently abandoned nor so as “ to manifest 
an intention of permanently abandoning the right of using 
them;” but the court did not express any opinion upon 
the question whether the mere closing up of the lights, 
so as to manifest an intention of permanently abandon- 
ing the right to them, would destroy the right, unless 
the adjacent owner acted upon that intention ; and there 
appears to have been some difference of opinion between 
the judges upon this question (c).] * 


(fl) A trivial diminution of the 
access of light, by reason of build- 
ings cvcctcd by the dominant owner 
himself, would not be such a cessa- 


tion of enjoyment as to justify a 
further obstruction by the servient 
owner. ( Arcedechno v. KvVt, 2 
Giff. 085.)] 


* In Crosdry v. Ligfttonfler (L. II. , 8 Eq. 279), the plaintiffs were 
carpet manufacturers, and had carried on business on the banks of the 
river llibble from 1810 to 1801. A supply of pure water was necessary 
for their business. The defendants claimed a right to foul the stream 
with the refuse of dye-works, which had been carried on before 1839, 
but had then been shut up and abandoned, and rc-opcncd by the defen- 
dants in 1804. Woot1 % Y.-C., said: 11 The question of abandonment is 
a very nice one.” “ The mcro nonuscr of a privilege or easement of 
Ibis description is not in itself an abandonment that in any way con- 
cludes the claimant, but the nonuscr is evidence with reference to aban- 
donment. The question of abandonment is one of fact, which must be 
determined on till the circumstances of the case.” “ It has always been 
held that a person in possession of a right, leaving it unused for a long 
time, and having given encouragement to others to lay out their money 
on the assumption of that right not being used, shall not be allowed to 
resume liis former right, to the injnry of those who have acquired a 
right of user which the rceurrcnco to his long-disused easement will 
interfere with.” “ I take the law to be that you cannot, after a period 
exceeding by five years the time in which the right may be acquired by 
other persons, when other persons have in the meantime acquired rights 
of user of the water, re-establish your right to resumo works again, 
which you have for that period left wholly unoccupied, by a business 
of a similar description.” On appeal, Lord Chelmsford, C., said : 

The authorities on the question of abandonment havo decided that 
the mere suspension of the exercise of a right is not sufficient to prove 
an intention to abandon it. Hut a long-continued suspension may 
render it necessary for the person claiming the right to show that some 
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EXTINGUISHMENT OF EASEMENTS, 

By tlie civil law nn urban servitude could not bo 
lost by mere abandonment on the part of the owner of 
the dominant, unless, during the cessation of enjoyment, 
some act was done by the owner of the servient tene- 
ment evincing an intention of defeating the servitude — 
as if a man having a window should have stopped it Tip 
during a certain time, a previously-acquired casement 
of the passage of light would not have been lost, unless 
the owner of the servient tenement had done something 
during the interval to obstruct the passage of light : so, 
too, in the case of an easement tigni immittendi, more 
removal of the beam was not sufficient to defeat the 
right, unless the owner of the servient tenement stopped 


indication was given during the period that lie ceased to use tlie right 
of his intention to preserve it. The question of abandonment of n 
right is one of intention to be dec ided on the facts of each particular 
case. The case of Beg* v. Charley (12 Q. B. 516) shows that time is 
not a necessary element in the question of abandonment, as it is in tlio 
acquisition of a right. Lord Denman, delivering the judgment of the 
court, there said : ‘ Wc apprehend that ail express release of the case- 
ment would destroy it at any moment ; so the cesser of use, coupled 
with any act clearly indicative of an intention to abandon the right, 
would have the same effect without any reference to time.’ ” His 
Lordship on the facts held that the ancient dye-works, being dismantled 
without any intention of erecting others, was an abandonment of the 
right, and that the case put by Jfolroyd , J. f in Moore y. Ilamon (3 B. 
& C. 332, 338), exactly applied (L. R., 2 ^h. 182). 
i* In Cook y. Mayor of Bath (L. R., 0 Eq. 177), there w as a right of 
way through a back door which had been closed for thirty years and then 
opened and used for four years before the obstruction. Matins, V.-C., 
held that there had been no abandonment. He says: “It is always 
a question of fact, to be ascertained by the jury or the court from the 
surrounding circumstances, whether the act amounts to an abandon- 
ment, or was intended as such. If in this case the defendants had 
commenced building before the door had been re-opened, I should have 
been of opinion that the plaintiff had, by allowing it to so remain 
closed, led them into incurring expense, and therefore could not prevent 
them acting on the impression that he intended to abandon his right.” 
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up the hole in which the beam was placed (/); and, 
on the same ground, by no lapse of time would the 
right be lost during which, owing to the delay in re- 
building the servient tenement, the easement could not 
be exercised ( g). 

Although, however, there appears to be no authority 
in our law for requiring any such act as the condition 
of the extinction of an casement ; yet such an act, un- 
opposed by the owner of the dominant tenement, as in 
the case of Moore v. Raws on, would be almost conclusive 
evidence that there was no intention to preserve the 
casement. 

A question of much greater difficulty arises in those 
cases in which there has been no actual cessation of 
enjoyment., but the mode of enjoyment lias been more 
or less altered; and where, instead of an intention to 
relinquish the right, an attempt has been made to usurp 
a greater right than the party was entitled to. 

Assuming, then, that the encroachment confers no 
new right, two questions arise: — 1st, whether a valid 


(/) II.tc an tom jura similitev, 
ut rusticorum quoquo prrediorum, 
ccrto tempore non utendo pcrennt ; 
nisi quod lisoc dissimilitude cst, 
quod non omnimodo pcrcunt non 
utendo; sed ita >i viciniis pimui 
libertatem usucapiat, vcluti si wiles 
tuas wili bus nieis serviant ‘ 11 c 
altius tollantnr,’ c ne luminibus 
moarum tedium oflieiatur ct ego 
per statutum tempus fenestras mens 
prtefixas liabucro vcl obstruxero ; 
itademum jusmemn amitto, si tu 
per hoc tempus aide? luas altius 
sublatas habucris; alioquin si nibil 
novi fcceris, retineo seryitutem. 
Item si * tigni iminissi ’ cedes tuic 


seryitutem debent, ct ego cxcracro 
tiguum, ita demum amitto jus 
nieum, si tu foramen unde ex- 
emptnm est tignum obturaycris et 
per coiistitutum tempus ita habuc- 
ris; alioquin, si nibil novi feccris, 
integrum jus meum permanct.— 
Jj. C, ff. Be scry, pried, mb. 

(?) Si cum jus haberes immit- 
tendi, vicinus statuto tempore icdi- 
ficatum non liabuerit, ideoquo nee 
tu immittcrc poteris, non idco 
magis seryitutem amities ; quia 
non potest viilcii usuccpisse vici- 
nus tuus libertatem tedium suaruin, 
qui jus luum non intcrpcllavit. — 
L. 18, § 2, ff. quern, serv. amit. 
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Cherrington 
v. Abney . 


easement still subsists to the extent previously enjoyed; 
and, 2ndly, if this be determined in the negative, whether 
the party is still at liberty to restore his tenement to 
its former condition, and recur to its former mode of 
enjoyment. 

The 1st question maybe considered with reference to 
two distinct classes of casements;— those which depend 
upon repeated acts of man, and require no permanent, 
alteration in the dominant tenement, as rights of way, or 
to draw water; and those which require for their enjoy- 
ment a permanent adaptation of the state of the domi- 
nant tenement. 

In the former case, the previously existing right will 
not be affected by acts of usurpation; the extent of 
which may, in such cases, easily be ascertained: thus, 
if a party having a right of footway were to use it, not 
only as such, but also as a horse or carriage way, 
though he might thereby become liable to an action for 
such trespass, he might nevertheless sustain an action 
for any disturbance of his footway. The right thus 
sought to he usurped would, in the mode of its enjoy- 
ment, be altogether distinct from the previous easement. 

With respect to those easements which require for 
their enjoyment a permanent adaptation of the state 
of the dominant teuement, it is extremely difficult to 
reconcile the decisions, or to extract any clear or intel- 
ligible principle from them ; but it appears to be ad- 
mitted, that, if the alteration in the mode of enjoyment 
is such as clearly not to render the casement more 
onerous on the owner of the servient tenement, the right 
remains unimpaired. 

In Cherrington v. Abney (A), a bill was filed for an 
( h ) 2 Vernon, G4C, cor. King, L. C. 
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injunction to prevent stoppage of lights; there being 
six lights in an old house, it was insisted, that “ in the 
new they should have but the same number of lights, 
and of the same dimensions, and in the same places, 
or else may stop up and blind them.” 

“ So must not make more stories, more lights, nor in 
other places. 

“ It is certain they cannot alter the same to the pre- 
judice of the owner of the soil — as if before so high as 
they could not look out of them into the yard, shall not 
make them lower, and the like ; for privacy is valuable. 

“ One trial had another granted.” 

In Cotterell v. Griffiths (z), it appeared that the plain- 
tiff’s windows had never been completely opened until 
a short time before the action was brought, but there 
had been blinds sloping upwards without giving any 
view over the defendant’s premises. Lord Kenyon 
ruled, that tlic defendant having by his act made the 
.plaintiff’s windows darker Ilian they were when the 
blinds were up, the action was sustainable. 

In Martin v. Goble (A), w T hcrc a building having been 
used for upwards of twenty years as a maltliouse was 
converted into a dwellingliouse, HP Donald % C. 11., held, 
that “ the house w*as entitled to the degree of light 
necessary for a maltliouse, and not for a dwellingliouse; 
the converting it from one to the other could not affect 
tlic rights of the owners of the adjoining ground : no 
man could, by any act of Ins, suddenly impose a new 
restriction upon his neighbour.” 

In Chandler v. Thompson (/) it appeared, “ that there 
had been for many years a small window in the place in 
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(i) 4 Esp. GO. 

(*) 1 Camp. 022. 


(7) 3 Camp. 80, 



600 


EXTINGUISHMENT OF EASEMENTS, 


Alteration by 
encroachment. 


Chandler v. 
Thompson-. 


[ 365 ] 


Oarritt v. 
Sharp. 


question. About three years before tlic action was 
brought the plaintiff considerably enlarged it, both in 
height and width, and put in a sash frame instead of a 
leaded casement. The defendant, who was the owner 
of the adjoining ground, then covered several inches of 
the space occupied by the old window, but still admitted 
more light to pass through the new window than the 
plaintiff had enjoyed before the alteration. 1 ’ Lc Blanc , 
J., ruled, “ that the whole space occupied by the old 
window was privileged, and that it was actionable to 
prevent the light and air passing through as it had 
formerly done. That part of the new window which 
constituted tlic enlargement might be lawfully obstructed ; 
but the plaintiff was entitled to the free admission of 
light and air through the remainder of the wdndow, 
without reference to what he might derive from other 
sources.” 

In Garritt v. Sharp {rn) 9 it appeared that, for upwards 
of twenty years, the building in question had been a 
barn, on the side of which, abutting on the plaintiff’s 
premises, were several apertures, about one or two inches 
wide, through which light and air passed to the barn, 
the only other opening being the barn door : the plain- 
tiff ’s case was, that these openings were made for the 
purpose of admitting light and air ; the defendant con- 
tended that they had been caused by decay and wear, 
by the boards shrinking. In 1833 the plaintiff turned 
the barn into a maltliousc, stopped some of the crevices, 
and converted others, by cutting, into windows, to which 
lie put lattices. The defendant then erected a wall 
which prevented the access, not only of any additional 
light which might have been obtained by tlic alteration, 
O) 3 A. 8c E. 32«5j S. C., 4 N. & M. 834. 
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but also, as the plaintiff alleged, of that quantity which AUcratwn^by 

came into the building in its original state. The defen- 

dant (as was stated on the motion for a new trial) ^sZirpJ' 
offered evidence to show, that the alteration in the 
mode of admitting light to the plaintiff’s building was 
injurious to the defendant’s adjoining j)ropcrty; such [ 366 } 

evidence, however, was not received. Tindal , C. J., 
left it to the jury to say, whether the apertures were 
originally placed there on purpose to admit light, and 
whether the defendant had obstructed any portion of the 
light (n) admitted; and, in case of tlicir finding in the 
affirmative on these questions, he directed them, if the 
light now fell short of the quantity before enjoyed by 
the plaintiff for the use of his barn, to give damages for 
such diminution. The jury found for the plaintiff. A 
new trial was moved for — first, on the ground of mis- 
direction; on which it was contended, that "the proof 
given respecting the apertures in the barn did not entitle 
the plaintiff to any enjoyment of windows which admitted 
light more extensively, and in an entirely different man- 
ner; and that no license for such an enjoyment could be 
presumed from the license, if proved, to have crevices in 
the wall of the bam:” the rejection of evidence above 
mentioned was also relied on as a ground for a new 
trial. 

The court granted a new trial, principally, as it should 
seem, on the ground that, "although the point was made, 
yet the jury were not required by the judge to consider 
whether the plaintiff had essentially varied the manner 
in which the light was enjoyed.” In the concluding 
part of the judgment is the following passage : — " It is 

00 The word “ originally ” there was no question that some 
seems to have been omitted here ; light had been obstructed. 
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enough to say, that a party may so alter the mode in 
which he has been permitted to enjoy this kind of case- 
ment as to lose the right altogether ; and, in this case, 
some part, even of the plaintiff’s proofs, made it proper 
that the opinion of the jury should be taken upon that 
subject.” 

In Blanchard v. Bridges (o), the .alteration of the 
windows, upon which the question arose, was assumed 
by the court in their judgment to consist of “ a carrying 
out of the walls (in which the windows were), five feet, 
in the same direction and it should seem an alteration 
of their shape into bay-windows, — the original wall 
having been destroyed. 

Putteson , J., in delivering the judgment of the court, 
said, “As to the windows at the cast, the case finds that 
they do not occupy the places of the old window’s ; the 
wall, in which those window’s were, no longer exists; 
and, assuming that no greater change of position has 
been made than is necessarily consequent upon a carry- 
ing out of the side w T alls five feet, and converting the 
termination into a bow, such a change is, in our opinion, 
sufficient to prevent tlieir being clothed with the same 
rights as the former windows. In whatever way pre- 
cisely the right to enjoy the unobstnicccd access of light 
and air from adjoining land may be acquired (a question 
of admitted nicety), still the act of the owner of such 
land, from w hich the right flow s, must have reference to 
the state of things at the time when it is supposed to 
have taken place ; and, as the act of the one is inferred 
from the enjoyment of the other ow'ncr, it must, in reason, 
be measured by that enjoyment. The consent, therefore, 
cannot fairly be extended beyond the access of light and 
00 t a. & E. 170 ; 5 Not. & Man. 5C7. 
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air through the same aperture (or one of the same dimen- 
sions and in the same position), which existed at the 
time when such consent is supposed to have been given. 
] t appears to us that convenience and justice both require 
tli is limitation ; if it were once admitted that a new 
window, varying in size, elevation, or position, might be 
substituted for an old one, without the consent of the 
oAvner of the adjoining land, it would be necessary to 
submit to juries questions of degree, often of a very un- 
certain nature, and upon very unsatisfactory evidence. 
And, in the same case, a party, A\ T ho had acquiesced in 
the existence of a Avindow of a given size, eleA r ation, or 
position, because it Avas felt to be no annoyance to him, 
might be thereby concluded as to some other AvindoAv, 
to Avhich he might have the greatest objection, and to 
Avhich he Avould never have assented if it had come in 
question in the first instance. The case of Chandler v. 
Thompson ( p ) is not at all inconsistent with this reason- 
ing, There, an ancient Avindow had been enlarged; 
the original aperture remained: and the case only de- 
cided that that, aperture remained privileged as before 
the enlargement. We do not forget that the windoAvs 
in the present ease, Avliatcvor their privilege may be, 
do not claim it as ancient AvindoAvs in the ordinary Avay 
from an acquiescence of tAventy years; but this circum- 
stance furnishes no ground for any distinction as to the 
point iioav under consideration’' (y). 

The court also decided that the plaintiff had acquired 
no easement even for the original AvindoAvs.* 

(p) 3 Campb. 80 . V.-C., in Wilson v, Toivnend , 30 

[(tf) See Bcnshaw v, Bcan } 18 L. «T., Ch. 25, ami Hutchinson v. 
Q. 13. 112, ante, p. 322, the com- Copest akc, 9 C. B., N. S. 8C3, in 
meats upon it by Kinderslcy , Cam. Scac.] 
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« in tlic East India Company v. Vincent (2 Atk. 83), Lovil Hard- East India 
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Similar questions have arisen in the cases of other 
easements. In LuttreVs case (r) an action was brought 

(/■) 4 Hop. 8C, a. 


niche said : “If I should give an opinion that lengthening of windows 
or making more lights in the old wall than there were formerly would 
yary the right of persons, it might create innumerable disputes in 
populous cities, especially in London ; and therefore I do not give an 
absolute opinion, but I should rather think it does not vary the right.” 
The opinion which Lord Hard tv i aha hesitated to givo has created innu- 
merable disputes, and the law is now perhaps settled according to the 
leaning of his mind. 

Titterton v. Conyers (5 Taunt. 405) may be referred to on this 
subject. The plaintiff, who was a coachinaker, had thirty-four years 
before the action erected on the wall which divided his premises from 
the defendant’s a workshop, with windows fronting the defendant’s 
hind. The separation-wall was condemned as ruinous, and rebuilt 
uuder the Building Act, 14 Geo. 3, c. 78; and the plaintiff at the same 
time rebuilt his manufactory with windows. The sill of the lowest tier 
of windows was placed exactly at the same height as the plaintiff’s 
former windows had been, and another tier of windows was placed in 
un upper story, which did not exist in the old workshop. It was con- 
tended by the defendant, that the plaintiff had lost his right to light by 
rebuilding tlio wall under the Building Act as a party-wall, which did 
not allow of openings in a party-wall. But the court, without deciding 
whether the w indows were or were not according to the Building Act, 
and assuming that they were not, decided that this did not justify the 
defendant in obstructing tlio windows. They were of opinion that the 
plaintiff’s title to the light remained. It was not objected that the 
opening higher windows affected the right to the lower. ^ 

In BensJiaw v. Bean (18 Q. B. 112), the plaintiff had, in rebuilding 
his house, enlarged liis ancient windows and altered their position. 
Tlic defendant, in building against the new lights, obstructed the old 
ones. The court did not proceed oil tlio ground that the plaintiff, by 
the alteration of his windows, had entirely lost the right which he had 
before cnjdycd of having light and air through such portions of the 
new windows as formed portions of the old ones; but held, that, having 
by the alteration exceeded the limits of his right, and placed himself 
in such a position that the access of light to the new windows could not 
he obstructed by the defendant without at tho same time obstructing the 
former right, the plaintiff had only himself to blame for the existence) 
of such a state of things, and must be considered to'havc lost the former 
right which ho had at all events until ho should, by doing away with 
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for the diversion of water. The declaration stated, that 
ft the plaintiff on the 4th of March, in the 40th year 


the excess and restoring his windows to their former state, throw upon 
the defendant the necessity of so arranging his buildings os not to 
interfero with the admitted right. (See also Wilson v. Town end , 6 
.Tur., N. S. 1109; 1 Drew. & Sm. 324; Davies v. Marshall, 7 Jur., 
N. S. 720; 1 Drew. & Sm. 557; Weatherley v. Doss, 1 II. & M. 349; 
32 L. J., Ch. 128.) 

In Hutchinson v. Copestahe (8 C. B., N. S. 102; 9 O. B.,N. S. 863), 
tho plaintiffs, in rebuilding their premises, placed the windows in dif- 
ferent situations and made them of different sizes, and they altogether 
occupied more space thau the windows in the former building, though 
some part of the new windows coincided with some parts of the old 
ones, The Common Tleas gave judgment against the plaintiff on the 
authority of lienshaw v. Dean. The Exchequer Chamber affirmed the 
judgment, on the ground that no one of the new windows was substan- 
tially the same as an old one, and that no one of tho new windows was 
claimed as a continuation of an old one. 

In Cooper v. IfiMuch (7 Jur., N. S. 457; 30 Bear. ICO), Lord 
Bomilly (Master of tlio Kolls) held, that ail alteration in a window' did 
not affect the cascmout, unless it was a material alteration, and had 
diminished the enjoyment of tho adjoining property to any material 
extent, and that on restoration of the windows to their original situation 
i lie plaintiff's right remained as before; and he held, that if in an 
application for an injunction it was objected that an ancient window 
was materially altered, he would not refuse the injunction, hut order tho 
window to be restored to its original 8i/.c. 

in Curriers' Company v. Corbett (11 Jnr., N. S. 719; 2 Drew. & Sm. 
35), Klndvrsley , V.-C., said: " When a house having ancient lights is 
pulled down and rebuilt, and the question arises whether the character of 
ancient lights which belonged to tho old house attaches to the new one, 
the test to bo applied in solution of that question is, wdicthcr the ncw r 
window's, if allowed to remain, W'ould contribute sufficient light to im- 
pose on the servient tenement either an additional burthen to that to 
which it w'as subject when the old house existed, or a different servi- 
tude ; and tho question whether an additional burthen or additional 
servitude is attempted to bo imposed must bo determined by a jury or 
a judge performing their functions. It is not every immaterial chango 
that will prevent the new windows from sustaining the character of 
ancient lights. It must bo something material and additional, either 
in respect of amount or difference of servitude imposed, or which might 
ho imposed by the new windows.” 
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Jones v. 
Tabling. 


EXTINGUISHMENT OF EASEMENTS, 

of Elizabeth, was seised in fee of two old and ruinous 
fulling-mills, and that from time whereof, See., magna 


In flinches v. Pash (11 C. II., N. S. 321), the plaintiff had ancient 
windows on his ground-floor, but within twenty years had altered and 
enlarged the windows on his first floor, and it was apparent that no 
obstruction of the new part could havo been effectual which did not also 
obstruct the old parts and the windows on the ground floor. The 
defendant erected a building which was a material obstruction to the 
windows on the ground floor, but no material obstruction to the altered 
windows. The court gave judgment against him, holding that, by 
opening the new windows, the plaintiff did not lose his right to the old; 
and although the defendant might have been justified in obstructing 
the old windows had lie built for the purpose of obstructing the new, 
yet he had not done so. 

Jones v. Tabling (11 C. B., N. S. 283; 12 C. B.,N. S. 82G; 11 II. 
Lds. 290, nom. Tripling v. Jones ) was an action for obstructing the 
lights of No. 107, Wood Street, Cheapsidc. The' plaintiff had, in 1857, 
made alterations in 107, Wood Street, to adapt it to his adjoining new 
warehouses, by lowering the first and second floors, and lowered the 
windows in them to agree with the floors. One of the windows was 
brought down about one foot, the other was about the same size as the 
old one, and both occupied parts of the old apertures. lie built two 
additional stories, with windows in each. The defendant built a ware- 
house, with a wall of such a height as to obstruct the whole of the 
window's of 107, Wood Street. The new windows could not have been 
obstructed in a more convenient manner than by bnilding up a w r all 
of sufficient height on the defendant’s land. After tlie defendant’s wall 
was completed, the plaintiff caused his altered windows to be restored 
to their original state as to size and position, and the new window's to 
be blocked up by filling up the spaces with brickwork, and called on 
the defendant to pull down his w'all, and restore the plaintiff 's premises 
to their former light and air. The Common Picas were equally divided; 
but Keating , J., the junior judge, having withdrawn his judgment, 
judgment was entered for the plaintiff. The prevailing opinion {Erie, 
C. J., and Williams , J.) was, that the continuance of the obstruction 
after the cause for it was withdrawn was unlawful. This judgment 
was affirmed in the Exchequer Chamber, Bramwell , B., and Blackburn , 
.J., holding that the original obstruction was unlawful; Wightman, J., 
and Ch'ompton , J., agreeing with Erie, C. J., and Williams , J.; and 
Pollock , C. B., and Martin, B., dissenting on the ground that the 
original obstruction was lawful, and that the defendant was not 
bound to pull down his wall on the plaintiff restoring his windows 
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pars aquas cujusdam rivuli ran from a place called Hod Alteration by 
Weir to the said mills; and that for all the said time encroachm , e -.' 
LvttreFi cate. 

to their original condition. This judgment was affirmed in the House 
of Lords. 

The Lord Chancellor, Lord If f nthmj> after citing the third section of Lord IJVrf-f 
2 & 3 Will. 4, c. 71, which enacts that, after twenty years* enjoyment hury , Chnn, 
of thft access of light to a dwcllinghousc, the right thereto shall ho 
deemed absolute and indefeasible, observed that “ the right to light under 
the statute depends upon positive enactment, and docs not require, and 
therefore ought not to be rested on, any presumption of grant, or fiction 
of a license having been obtained from tlio adjoining proprietor. A 9 
the right is declared by the statute to be absolute and indefeasible, it 
cannot be lost or defeated by a subsequent temporary intermission of 
enjoyment not amounting to abandonment. Moreover, the absolute 
and indefeasible right which is the creation of the statute is not subject 
to any condition or qualification, nor is it made liable to he affected by 
any attempt to retard the access or use of light, beyond that which, 
having been enjoyed during the required period, is declared to be not 
liable to be defeated.” “ If my adjoining neighbour builds upon his 
land, and opens windows which look over my gardens, I do not acquire 
from this act of my neighbour any new or other right than I before 
possessed.” lie also observed, that tho invasion of privacy by opening 
windows was not treated by the law as a wrong for which any remedy 
was given, lie coidd not accept the reasoning on which the decisions 
in llenshaw v. licati nnd J/utekinson v. Copestako were founded, 
because in the judgments in those cases the opening of new windows 
was treated as a wrongful act done by the owner of the ancient lights 
which occasioned the loss of the old right ho possessed j ancl the court 
asks whether he can complain of the natural consequence of his own 
act? Two erroneous assumptions were involved in this reasoning : 
first, that the opening the new windows was a wrongful act ; and, 
secondly, that such wrongful act was sufficient in law to deprive the 
plaintiff of his right under tho statute, llis Lordship's opinion was, 
that tho appellant's wall, so far as it obstructed the access of light to 
the respondent’s ancient unaltered window, was an illegal act from the 
beginning. 

Lord Oranwtfj'th gave similar reasons for his judgment, and held Lord Cran- 
that the plaintiff, having made material alterations in his house, and worth, 
enlarged the old windows, and added new ones, so that it was impos- 
sible to obstruct the access of light to the new windows, or to so much 
of the altered windows as did not occupy the old site through which 
the light had formerly passed, without at tho same time obstructing 
the light which had previously passed through the old windows, did not 
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EXTINGUISHMENT OF EASEMENTS, 

there had been a bank to keep the water within the 
current; and that afterwards the plaintiff, on the 8th 

entitle the defendant to obstruct the ancient passage of light ; and ho 
expressed his dissent from Slemliam v. Bean iind Hutchinson v. 
Cojiestahe . 

Lord Chelmsford said, that he did not sco that the appellant's caso 
would be benefited if it was established that the right of the respondent 
to light rested oil the footing of a grant. Ho stated the law to bo. that 
the right acquired must necessarily be confined to the exact dimensions 
of the opening through which the access of light and air had been per- 
mitted. As to anything beyond, the parties possessed exactly the same 
relative rights which they had before. The owner of the privileged 
window did nothing unlawful if lie enlarged it, or made a new window 
in a different situation. The adjoining owner was at liberty to build 
upon bis own ground so ns to obstruct the addition to the old window, 
or shut out the new one ; but lie did not acquire his former right of 
obstructing the old window, which lie had lost by acquiescence, nor did 
the owner of the old window lose his absolute nml indefeasible right to 
it, which he had gained by length of user. The right continued unin- 
terruptedly until some unequivocal act of intentional abandonment was 
done by tho person who had acquired it, which would remit the adjoin- 
ing owner to the unrestricted use of his own premises. It would be a 
question in each case whether the circumstances established an intention 
to abandon altogether the future enjoyment and exercise of the right. 
If such an intention was clearly manifested, tho adjoining owner might 
build as lie pleased upon his own land ; and should tlic owner of the 
previously-existing window restore the former state of things, ho could 
not compel the removal of any building which had been placed upon 
the ground during the interval. For a right once abandoned is aban- 
doned for ever. A party, by endeavouring to extend a right, instead 
of manifesting an intention to abandon it, evinces his determination to 
retain it, and acquire something more ; and the enlarging an ancient 
window could be no cause of forfeiture, because the act was not 
unlawful. 

In Martin v. Ilcadon (L. li., 2 Kq. 425), the plaintiff, having within 
tlic period of prescription increased tlic size of his ancient window, 
reduced its dimensions, because he was advised that lie could not, 
according to the doctrine of Iienshaw v. Bean , maintain his suit unless 
lie restored his window to its original state. Kinderdey , V.-G., enid 
that it was unnecessary to do so, because Itenshaw v. Bean was over- 
ruled. 

In Heath v. Buchnall (L. R., 8 Eq. 1 ), the plaintiff pulled down. an old 
house in Crutchcd-friars, and rebuilt it with other and larger windows, 
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October, 41 Eliz., pulled down the said fulling-mills. Alteration by . 
and in June, 42 Eliz., in place of the said fulling-mills °^ r0ft ?— 
erected two mills to grind corn, and said water ran to Luttrel> * m **- 

which only partially , coincided with the old windows, and also built 
additional windows overlooking the defendant’s land. The defendant 
rebuilt his house higher than before, and thereby, as the plaintiff alleged, 
obstructed the access of light and air to his ancient windows or parts 
of windows, or those which had replaced them. Lord Uomilh f, M. R., 
refused an injunction, on the authority of the Currier*' Company v. 

Corbett , holding that although, according to Tapling v. Jones , the 
plaintiff might be entitled to damages at law, he had no right to an 
injunction. He said : “ The alteration of the servitude is very remark- 
able. It is a completely new servitude — not only the character of it is 
completely altered, but no part of the old character remains; and the 
evidence is sufficient to satisfy me that if every particle of the ancient 
light which remains were blocked up, the rooms in the new house would 
have more light than they ever harl before.” 

In Staight v. Burn (L. It., 5 Ch. 103), t lijfard , L. J., considered St (right v. 
JJeatli v. Bncknall to have been decided on its own particular circum- Burn. 
stances, viz., that only a very small and almost inappreciable portion 
of the ancient window was preserved, that the rest was new, and that 
there would have been no material damages at law. lie entirely de- 
murred to the conclusion that a plaintiff who, according to Tapling v. 

Jones, liad a clear legal right, could not get protection from Chancery, 
lie held the course of the court to be, that where there was a material 
injury to that which was a clear legal right, and it appeared that damages, 
from the nature of the ease, would not be a complete compensation, the 
court would interfere by in junction. 

In Ayiuley v. Glover (L.R., 1 8 Eq. 517; 10 CL. 283), Jewel, M. R., Aynslry v. 
held that Heath v. Bneknall, if it was to be considered ns deciding Glover. 
that where a plaintiff had altered his ancient lights materially, so that 
the defendant could not obstruct the additional or new lights without 
to some extent obstructing the ancient lights, a court of equity would 
not interfere, was overruled by Staight v. Burn. The decision was 
affirmed on appeal. The Lords Justices held that it was not neces- 
sary to sustain an injunction that the plaintiff, who had enlarged his 
windows, should restore them to their original condition. 

According to the dicta of Brie , C. J., and Willes, J., in Murchie 7 . 

Black (19 C. B., N. S. 206), a party entitled to a right of support loses 
his right by imposing an additional bnrden on the land of the servient 
owner. (But see Brown v. Robins , 4 II. & N. 186 ; Stroyan v- 
Knowles, 6 IL & N. 454 ; Hurt v. Peake, 1 John. 705.) 


It R 
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the said mills until the 10th September next following ; 
and the same day the defendants fodcrunt et fregerunt 
the bank, and diverted the water from his mills, &c. 

44 The defendants pleaded not guilty, and it was found 
against them, on which the plaintiff had judgment; 
upon which the defendant brought a writ of error in 
the Exchequer Chamber, on which two errors were 
assigned. The principal of these was, that, by the 
breaking and abating of the old fulling-mills, and by 
the building of new mills of another nature, the plaintiff 
had destroyed the prescription and could not prescribe 
to have any water-course to grist-mills: 4 As if a man 
grants me a water-course to my fulling-mills, I cannot, 
as it was said, convert them to corn-mills, ncc c contra.’ 

44 One of these cases cited in argument was from 
10 Hen. 7, 13 a, b, and 16 lien. 7, 9 a, b, 4 where the 
abbot of Newark granted by fine to find three chaplains 
in such a chapel of the conuscc; afterwards the said 
chapel fell, and there tenctur — (during flic time there 
is no chapel), the divine service shall cease, for it ought 
to be done in a decent and reverend manner, and not 
at large, sub dio ; but tcnctur, if the chapel is rebuilt 
in the same place where the old stood, then lie ought 
to do the divine service again: 5 but (it was collected) 
if it is built in another place, then the grantee is not 
bound to do divine service tlicre. 

44 The next case cited strongly supports the principle 
that an alteration, whereby a greater burthen would be 
imposed, destroys the right altogether. 4 If there be 
lord and tenant, and the tenant holds to cover and 
repair the lord’s hall, as in the 10 Edw. 3, 23, in this 
case, if the hall falls, yet if the lord builds the hall in 
the same place where it was before, and of such bigness 
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as it was before, the tenant is bound to cover it; but if Alteration b y 

it is of greater length or breadth, so as prejudice may * 

come to the tenant, or if it is built in another place, or Luttrel 'l caMs 

if that which was the hall is converted to a cow-house, 

a stable, a kitchen, or the like, he is not bound to 

cover it; for the lord, by his act, cannot alter the nature 

of the tenure, nor of the service which the tenant ought 

to do.’ 

“ It was contended in argument, that the alteration 
from fulling-mills to corn-mills might be injurious to 
the grantor, because he might have corn-mills himself, 
the proximity of others to which might injure him; 
and the principle was denied, that a man may preserve 
an easement by rebuilding on the same spot, and in the 
same manner, unless the previous destruction had been 
caused by some act of God, as by tempest or lightning; 
but it was resolved, ‘that the proscription did extend 
to these new grist-mills, for it appears by the register, 
and also by Fitz. Nat. Brev., that if a man is to de- 
mand a grist-mill, fulling-mill, or any other mill, the 
writ shall be general, de uno molendino, without any 
addition of grist or fulling. 21 Ass. 23, agrees of a 
plaint, in assize ; so that the mill is the substance and 
thing to be demanded, and the addition of grist or 
fulling are but to show the quality or nature of the [ 371 ] 

mill; and therefore, if the plaintiff had prescribed to 
have the said water-course to his mill generally (as lie 
well might), then the case would be without question 
that he might alter the mill into what nature of a mill 
lie pleased, provided always that no prejudice should 
thereby arise, either by diverting or stopping of the 
water as it was before ; and it should be intended that 
the grant to have the water-course was before the build- 

K R 2 
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Alteration hy ing of the mills, for nobody would build a mill before 
encroach ment. wag suro to liavc water, ami then the grant of a 

ZvttrcVs case, water-course being generally to his mill, he may alter 
the quality of the mill at his pleasure as is aforesaid.’ 

“ So, if a man has estovers, either by grant or pre- 
scription, to his house, although he alter the rooms and 
chambers of this house, as to make a parlour where it 
was the hall, or the hall where the parlour was, and the 
like alteration of the qualities, and not of the house 
itself, and without making new chimneys by which no 
prejudice accrues to the owner of the wood, it is not 
any destruction of the prescription, for then many pre- 
scriptions would be destroyed ; and although he builds 
a new chimney, or makes a new addition to his old 
house, by that he shall not lose his prescription, but he 
cannot employ or spend any of his estovers on the part 
newly added, — the same law of conduits and water-pipes 
and the like. 

" So, if a man has an old window to his hall and 
afterwards he converts the hall into a parlour, or any 
other use, yet it is not lawful for his neighbour to stop 
it, for he shall prescribe to have the light in such part 
of his house ; and although in this case the plaintiff has 
[ 372 ] made a question, forasmuch as lie has not prescribed 

generally, but particularly to his fulling-mills, yet foras- 
much as in general the mill was the substance, and the 
addition demonstrates only the quality, and the altera- 
tion was not of the substance, but only of the quality or 
name of the mill, and that without any prejudice in the 
water-course to the owner thereof, for these reasons it 
was resolved that the prescription remained.” A fur- 
ther case is mentioned of a grant to a corporation, who 
were afterwards incorporated by another name ; it was 



mr iMrLiED release. 


6 13 


held, that they retained all their franchises and privi- Alteration by 
leges, because no person would be prejudiced thereby. 

So, in Saunders v. Newman (.?), where the claim in Saunders t . 
the declaration was for a mill generally, it was held, that 
the right to the discharge of the water was not lost by 
an alteration in the dimensions of the mill-wheel. “ The 
owner of (a mill),” said Abbott , J., in that case, “ is not 
bound to use the water in the same precise manner or 
to apply it to the same mill; if he were, that would stop 
all improvements in machinery 1 if, indeed, the altera- 
tions made from time to time prejudice the right of the 
lower mill, the case would be different.” 

In Thomas v. Thomas (t), the action was brought for Thomas v. 
a disturbance of the easement of caves-droppings ; and Thomas ' 
it appeared that the height of the wall, and the projec- 
tion of the thatch from which the water fell, had been 
increased within five or six years before the action w r as 
brought. The defendants had built Tip a wall on then- 
own premises, so as to prevent the water falling from 
the thatch at all. The jury found for the plaintiff, and 
the court refused to disturb the verdict ; but the point [ 373 ] 

appears to have been very slightly urged, and conse- 
quently but little considered by the court ( u )* 


($) 1 B. & A. 258, ante, p. 237. 

(0 2 C. M. & 11. 34; 1 Gale, 
Cl, S. C. 

[( 7 /) In Camhvell v. Russell , 
26 L. J., Exch. 34, where a man, 
having an casement of a drain for 
the discharge of water, encroached 
by sending foul drainage down, 
the court held that the owner of the 


servient tenement was justified in 
obstructing the entire drain. The 
court said, that no right of action 
for obstructing the original right 
existed; and Pollock , 0. B., said, 
that the right was only suspended. 
The meaning of this appears to be, 
that, in such a case, as long as 
the encroachment or excess con- 


• In Harvey v. Walters (L. It, 8 C. I*. 162), the Court of Common Jfarvey v. 
Fleas followed Thojuas v. Thomas , and held that the raising of the 



614 


EXTINGUISHMENT OF EASEMENTS, 


Alteration by So, in the recent case of Hall v. Swift (x), where the 
encroachment. p] a j nt ^f ] ia( j a right to water flowing from the defend- 
JlaUj. Swift. ant » s kndj 

across a lane, to liis own land, and it ap- 
peared, that, w formerly, the stream meandered a little 
down the lane before it flowed into the plaintiff’s land, 
and that, in the year 1835, the plaintiff, in order to ren- 
der its enjoyment more commodious to himself, a little 
varied the course, by making a straight cut direct from 
the opening or spout under the defendant’s hedge across 
the lane to his own premises and this, it was con- 
tended, negatived the right claimed in the declaration. 
Tindal , C. J., in his judgment, said — “ If such an 
objection as this were allowed to prevail, any right, 
however ancient, might be lost by the most minute alte- 
ration in the mode of enjoyment, — the making straight 
a crooked bank or foot-path would have this result. 
No authority has been cited, nor am I aware of any 
principle of law or common sense upon which such an 
argument could base itself” (y). 


tiriucs, the dominant owner is not, 
in fact, enjoying Unit to which he 
1ms a right at all, and, therefore, 
the person obstructing infringes 
no right. The original right is 
not exercised, and the obstruction 
is in truth an obstruction of the 


exercise of another and different 
right, which never existed.] 

(.r) 6 Scott, 107: 4 Bing. N. C. 
381. 

[(y) This, however, was a case 
of an alteration in the mode of en- 
joyment of a natural right, not an 
casement.] 


caves did not extinguish the casement, it not being shown that a 
greater burden was thrown thereby on the servient tenement. It was 
argued that the uet of raising caves, where they projected in a new place 
over the servient tenement, was a trespass; hut the court held that this 
was not so, nnd that the dominant owner had tlic same right to place 
his eaves higher as he had to place them in their original position. The 
court cited with approbation the language of Rindersley % V.-C, adopted 
by Lord Romilhj in Heath v. Buchnall (L. JR., 8 Eq. 5). 
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It is directly admitted, in many of these cases, and in Principle of 
none is it denied — that the right of the owner of the bye£ 
dominant tenement to make alterations in the mode of croactment 
his enjoyment is, in all cases, subject to the condition, 
that no additional restriction or burthen be thereby 
imposed on the servient heritage — and although, where 
the amount of excess can be ascertained and separated, 
as in the case of Estovers (z), such excess alone is bad, 
and the original right will nevertheless remain ; yet, in 
those cases where the original and excessive uses arc so 
blended together that it would be impossible, or even 
difficult, to separate them, and to impede the one with- [ 374 ] 

out, at the same time, affecting the enjoyment of ihe 
other, the right to enjoy the casement at all appears to 
be lost, so long as the dominant tenement remains in its 
altered form. It is admitted by the Court of King’s 
Bench, in the case of Gnrritt v. Sharp («), that “the 
mode of enjoying an casement might be so changed as 
to defeat the right altogether;” and it would seem, on 
principle, that this consequence should ensue, at all 
even Is to the above extent, wherever a material injury 
is caused to the owner of the servient tenement by the 
alteration, and the original and usurped enjoyments arc 
so mixed together as to be incapable of being separately 
opposed. 

If such increased enjoyment would clearly narrow the Where original 
servient owner’s original right of building or otherwise ri^htecaS^t 
acting on his own property, his tenure is damnified; for ^epanited^, 
though, in strictness of law, he may still build, provided mentlost. 
he do not injure the original easement, he can now do 
so only under the condition of being subject to the 

LuttreVs case, 4 Hop. 80, a. 

(a) 3 A. & It. 325 ; 4 Kev. & M. 834. 
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Principle of 
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ment by en- 
croachment. 


[ 375 


Burthen of 
proof lies on 
dominant 
owner. 


opinion of a jury, on a question so nice as that, whether 
the building in question, clearly injurious as it would 
be to the usurped right, be or be not so to the original 
right. 

The difficulty of this question would be increased in 
proportion to the magnitude of the alteration, and the 
lapse of time since it was made ; consequently, in point 
of fact, in every case of negative easement, where no 
action is maintainable for the simple enjoyment, the ser- 
vient owner would be compelled to submit to almost any 
usurpation, as in very few instances could he safely 
exercise his right of obstruction. 

It may further be observed, that, as all easements 
are restrictions upon the natural rights of property, in 
eveiy case of conflict between the interest of the owners 
of the dominant and servient tenements, the liberty of 
the latter is more favourably regarded by the law than 
the attempts of the former to limit it ; and, therefore, 
even supposing the dominant owner to retain his right 
of action for what would have been a disturbance of 
the original casement, it would be incumbent on him to 
show, in order to maintain his action, that the obstruc- 
tion to the usurped was clearly an interference with 
such original right ; and also, if this were made out, it 
should seem, he should further show that the usurped 
portion was capable of being obstructed without dis- 
turbing the original easement. 

The judgment of the Court of King’s Bench, in 
Blanchard v. Bridges [and Renshaw v. Bean (4),] is 
in accordance with these positions ; but it seems diffi- 
cult to reconcile these principles with some of the earlier 


[(ft) 18 Q. B.I12/ 
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Nisi Prius decisions (c). In Cotterell v. Griffiths {d) y Principle of 
where the right was to have light through windows mentbyen- 
impeded by blinds sloping upwards, admitting light crQiu:hjneDt ; 
only, but giving no view, it would be almost impossible 
for the owner of the adjoining land to restrict the passage 
of air to the original amount when the blinds had been 
removed. To the case of Chandler v. Thompson (<?), 
the same observations apply : in this latter case, if the 
house were not built to the extreme edge of the domi- 
nant tenement, it must be physically impossible to 
obstruct the light passing through the increased por- 
tion, without at the same time darkening the original 
aperture. 

In the case of a water-course, this difficulty of fact [ 376 "] 

can rarely occur, but there, as in the other instances 
mentioned in LuttreVs case , the fact of any prejudice 
thereby arising to the servient heritage would be 
equally fatal to the validity of the easement in its 
altered form (f). 

[In cases where the encroachment is such that none 
of the existing windows can be said substantially to 
correspond with an ancient window, even though part 
of the space occupied by each may be identical, no 
difficulty arises, as it cannot be proved that any window 
in respect of which a right had been acquired has been 
in fact obstructed ; but a greater difficulty arises where 
ancient windows, being left unaltered, the dominant 
owner opens new windows in addition. The. opinion 
of the Court of Queen’s Pencil in Bcnshaw v. Bean 

[(c) See the comments of Kin- (r) 3 Camp. S'.). 
dersley p V.-C., on Itenshaw v. [(/) See ('awkrcell v. Bussell, 

Bean , 30 L. J., Cli. 25, ace.] ante, p. 613, nee.] 

(d) 4 Esp. GO; ante, p. ttiw., 
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Principle of 
loss of ease- 
ment by en- 
croachment. 


seems to have been that in such a case, if the dominant 
owner chooses to open new windows in such a position 
that it is impossible to obstruct the access of light to 
them without also obstructing the ancient windows, he 
could not complain of the latter being obstructed if the 
servient owner, in order to prevent a right from being 
acquired in respect of the new windows, takes means to 
obstruct the access of light to them (^).] 

The civil law appears to recognize the above positions. 
'Where a man had a right of way, and used it in a mode 
not warranted by the grant, although he committed a 
trespass on his neighbour, the right of way was not 
lost(/i). But a roof could not be lowered so as to 
make the servitus stillicidii more burlhcnsomc (/). 


[(</) Hutchinson v. Copcstahe, 
0 C. B., N. S. 8(13. 

Tlic Master of the ltolls in 
Cooper v. Itnhhuch , 7 Jur , N. S. 
457, appears to have been of a 
contrary opinion; but see the ob- 
servations of Crompton , J., in 
Hutchinson v. Copest ake , upon 
this case. It is clear, at least, that 
in sucli n case na this, no question 
of intention to abandon the right 
in respect of the old and unaltered 
windows can arise; and the real 
question is, whether or not the 
right in respect of the old windows 
con be Baid to bo suspended by 
reason of the character of the en- 
croachment, according to what 
was said in the judgments in Ben- 
show v. Bean, ante, pp. 322, GIG, 
and Carckwcll v. Bussell, ante, p. 
613. 

Doubts arc expressed by Jervis , 
C. J., and Cresswell , J., as to the 
doctrine of suspension in South 
Metropolitan Company v. Eden , 


l(i 0. B. 42. That, however, was 
a case of ways, in which the same 
difficulty does not arise, as excess 
can always be opposed by action 
in the case of affirmative ease- 
ments. See ante, p. 013, for ex- 
planation of suspension in the 
case of such rights.] 

(//) Is cui yia vel actus debe- 
batur, ut ve.hiculi certo gcncrc 
utcretur, alio gcncrc fuerit nans: 
vidcamtis, nc nmiscril servitutem; 
ct alia sit ojus conditio, qui am- 
plius oneris, quam licuit, vcxcrit; 
inagisoue hie plus,' quam aliud, 
cgiaso videatur — sicuti si latiore 
i tin ere usus esset, ant si plura 
jumenta egcrit, quam licuit, ant 
aquas admiscuerit aliam. Idcoquo 
in omnibus istis qurcstionibus scr- 
vitus quidem non ainittitur: non 
autem conceditur plus, quam pac- 
tum cst, in servittitc habere. — L. 
11, ff. quem. serv. amit. 

(i) Si ante a cx tegul& cossi- 
taverit stillicidium, posted cx ta- 
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Upon the second question, “ Whether a party is still Restoration 
at liberty to restore his tenement to its former condition menfc. CnCr ° 8 
and recur to his former enjoyment , 1 99 there is no express 
authority in the English law. It should seem, however, 
that he would have no such right, as he would have 
clearly evinced an intention to relinquish his former 
mode of enjoyment (/r); and in addition to the actual 
encroachment, the uncertainty caused by the attempted 
extension of the right w ould of itself impose a heavier 
burthen upon the owner of the servient tenement, if 
such return to the original right were permitted. 


The casements hitherto spoken of arc of the con- Mere non-user 
tinuous class, that is to say, where the enjoyment cither ons easements. 


bul a to, velex alin materia cnssitarc 
non potest. — L. 20, § 4, ft’, do 
ser\\ pried, urb. 

Stillicidiura, qnoquo mndo nd- 
quisitum sit, nit ins tolli potest; 
Icvior cniin fit eo facto servitns — 
enm quod ex alto cadet leniiis ct 
Sntcrdnm dir op turn, nec perveniet 
ad locum servient cm — informs dc- 
mitti non potest, quia tit gravior 
senitus, id eat, pro stillicidio 
flumcis. Lade in causa, retro duci 
potest sLillicidinm; quia in nostro 
rnagia incipictcadere; produci non 
potest, lie in alio loco cadat stilli- ' 
cidium quum in quo posita senitus 
cst; tcniusfaccrc poterimus, acrius 
non. Et onmino sciendum cst — 
meliorem vicini conditioncm fieri 
posse, detcriorcin non posse: nisi 
aliquid nominatim, servitutc iin- 
ponenda, immutatum fuerit.— L. 
20, § 5, Ibid. 

{It) Moore v. Itaivson, 3 B. & 
Cr. 332; 5 D. & R. 234; Garritt 
y. Sharp , 4 Ncv. & M. 834; 3 A. 


& E. 325 ; [but the .Court of 
Queen’s Bench, in lienshaiv v. 
JJean, does not uppear to liavu 
been of this opinion, and, indeed, 
it seems impossible to contend, 
that when the encroachment is not 
by substantial alteration, as in 
J/utrhinxon v. Cojwntahe, but by 
addition, — as where a man opens 
new' w indows in addition to old and 
unaltered ones,— that he evinces 
any intention to abandon the 
right to the access of light through 
the old windows ; and unless it 
were found as a fact, either that 
lie made the alteration so as to 
lead the defendant to incur ex- 
pense on the reasonable belief that 
the old lights had been perma- 
nently abandoned, or so as to 
manifest an intention of perma- 
nently abandoning them, there 
should seem to be no ground for 
holding that the ancient position 
of things might not be restored. 
See ante, pp. 594, 617.] 
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Restoration is or may be continuous \vithout any farther act of 
ni«nt, man (Z). It now remains to consider how intermittent 
casements, as rights of way or rights to draw water, 
may be lost. 

There seems to be no doubt that casements of this 
nature may be lost by mere non-user, provided such 
cessation to enjoy be accompanied by the intention to 
relinquish the right; from the very nature, however, of 
the enjoyment, and from the circumstance that the ces- 
sation to enjoy may take place, without any alteration 
in the dominant tenement, it must always be difficult 
to lay down any precise rule to determine when a cessa- 
tion of user shall be taken to have the characteristics 
requisite to make it amount to an abandonment of the 
right. 

In considering this part of the subject two questions 
appear to arise: — 

1st. Supposing there to have been simply a cessation 
of user, has the law presented any fixed period to raise 
the presumption of a release or abandonment of the 
easement? 

2ndly. If any such period be fixed, can a shorter 
period suffice, if there be clear evidence of intention to 
relinquish the right? 

Co. Lit. Lord Coke appears to have been of opinion, that 

when a title by prescription was once acquired, it could 
only be lost by non-user during a period equal to that 
required for its acquisition. “ It is to be known that 
the title being once gained by prescription or custom 
cannot be lost by interruption ot the possession fot ton 
or VwcwVy lin\ 


(f) Ante, V • 


(*0 Co. lit 1U, t. 
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At this time the analogy* to the statute of James I. Cessation to 

enjoy discofl- 

had not been introduced into the law. tinuous ease- 

In Doe v. Hilder (n), Lord Tenter den > in delivering — l - — 
the judgment of the court, said — “One of the general 
grounds of a presumption is the existence of a state of 
things which may most reasonably be accounted for, by 
supposing the matter presumed. Thus the long enjoy- 
ment of a right of way by A. to his house or close over 
the land of Ii., which is a prejudice to the land, may 
most reasonably be accounted for by supposing a grant 
of such right by the owner of such land; and if such 
right appear to have existed in ancient times, a long 
forbearance to exercise it, which must be inconvenient 
and prejudicial to the owner of the house or close, may 
most reasonably be accounted for by supposing a re- 
lease of the right. In the first class of cases, therefore, 
a grant of the right, — in the latter, a release of it, is 
presumed.” 

Mr. Justice Littlcdalc , in the case of Moore v. Moore v. 
Bawson («), though lie did not cite the above autho- 
rity, expressed an opinion in accordance with it, that 
easements of tliis character could only be lost by a ces- 
sation of enjoyment during twenty years; the learned [ 379 ] 

judge distinguished between these easements ami a 
right to light and air, principally on the ground — that 
the former, as far as their acquisition by prescription 
was concerned, could only be acquired by enjoyment 
accompanied with the consent of the owner of the land, 
while the enjoyment of the latter required no such 
consent, and could only be interfered with by some 
obstruction. 

(») 2 B & A. 71)1. 


(*) 3 B. & C. 339. 
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Cessation to 
enjoy discon- 
tinuous ease- 
ments. 


Holmes v. 
Buckley . 


[ 380 ] 


“ According to the present rule of law^ a man may 
acquire a right of way or a right of common (except, 
indeed, common appendant) upon tkc land of another 
by enjoyment : after twenty years’ adverse enjoyment, 
the law presumes a grant made before the user com- 
menced by some person who had power to grant; but 
if the party who has acquired the right by grant, ceases 
for a long period of time to make use of the privilege 
granted to him, it may then be presumed he has re- 
leased the right. It is said, however, that as he can 
only acquire the right by twenty years’ enjoyment, it 
ought not to be lost without disuse for the same period; 
and that as enjoyment for such a length of time is 
necessary to found a presumption of a grant, there must 
be a similar non-user to raise a presumption of release ; 
and this reasoning, perhaps, may apply to a right of 
common or of way (//). 

In Holmes v. Bucltley (< q ), where there had been a 
grant of a water-course through two pieces of land, with 
a covenant by the grantor to cleanse the same, the court 
decreed the party claiming the land under the grantor 
to cleanse the stream, although the grantee had cleansed 
it at his own expense during forty years. 

The precise period requisite to extinguish a right of 
way, by mere non-user, does not appear to liave been 
determined by any express decision of the English 
courts ; but it is said to have been decided in an 


C(i0 See 2 Smith’s L. C., 6th quiesced in for twenty years, would 

ed., p. G32. In Bower v. 1 Jill, 1 be evidence of a renunciation and 

Bing. N. C. 655, Tindal , C. J., abandonment of the right of 

said, that an obstruction to a way way.] 

of a permanent character, if ac- ( q ) 1 Eq. Cas. Abr. 27. 
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American' case, " That a right of way is not lost by 
non-user for less than twenty years” (r).* 

The following cases elucidate the doctrine that a mere 
intermittcnce of the user, or a slight alteration in the 
inode of enjoyment, when unaccompanied by any in- 
tention to renounce the acquisition of a right, does not 
amount to an abandonment. 

In Payne v. Shcdden ($), issue was taken upon a plea 
of right of way ; and it appeared that, by agreement of 
the parties, the line and direction of the way used had 
been varied, and at certain periods wholly suspended. 
Pattcson , J., was of opinion, that the occasional substi- 
tution of another track might be considered as substan- 
tially the exercise of the old right and “ evidence of the 
continued enjoyment of it,” and that the suspension by 
agreement was not inconsistent with the right. 

[In The Queen v. Charley (t), the defendants were in- 
dicted for obstructing a public foot-way by driving carts 
in a lane through which there w T as a public foot-w r ay. 
The lane was so narrow' that carts could not pass without 
damage to persons on foot. The defence was that the 
defendant had a private right of way with carts, &c. 
to a rnalthouse, &c., situated in the lane, and that the 
public right of foot-way had been acquired subsequently 
to the private right, and was qualified by or subject to 


(r) 'Emerson v. Wiley, 10 Pic- 
kering, 11. 310. [See Angell on 
Watercourses, § 250 to § 252, and 
the observations of Joy, C. B., 1 
Jones’ Exch. Rep. (Ir.) 123.] 

(*) 1 Moo. & Rob. 382. The 


defendant failed in establishing 
any right of way. Sec also Hale 
v. Oldroyd , ante, p. 503; nndtfzrr 
v. Foster , 3 Q. B. 581. 

[(0 12 Q. B. 515. 


Must ho an 
intention to 
relinquish 
right. 


Washburn on Easements, 645. 
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Mubt be an 
intention to 
relinquish 
right. 


it (zz), and the question was, wlipther the privilege was 
extinguished by the acquiescence of the owners in the 
user of the way by the public ; a user which was incon- 
sistent with its use as a cartway by the defendants. 

The learned judge at the trial told the jury that 
nothing short of twenty years’ user by the public, in a 
way inconsistent with the private user, would destroy 
the right. The court, on making a rule absolute for a 
new trial for misdirection, aflor saying, that “ If the 
learned judge had done no more than remark that a 
mere ceasing to use the private way, or a mere acquies- 
cence in the interruption by the public, were relied on, 
it would be prudent not to rely on such mere cessation 
or acquiescence unless shown for twenty years, it would 
have been no misdirection,” proceed as follows: — “as 
an express release of the casement would destroy it any 
moment, so the cesser of use, coupled with any act 
clearly indicative of an intention to abandon the right, 
would have the same effect without reference to time ; 
for example, this being a right of way to the defendants’ 
malthouso, and the mode of user by driving carts and 
waggons to an entrance from the lane into the malthousc 
yard, if the defendant had removed his malthouse, turned 
the premises to some other use, and walled up the en- 
trance, and then for any considerable time acquiesced in 
the new use, we conceive the easement would have been 
clearly gone. It is not so much the duration of the 
cesser as the nature of the act done by the grantee of 
the casement, or of the adverse act acquiesced in by 
him, and the intention in him which either the one or 

(v) See JirtnvnloTV v. Tomlin - Bulloch , 6 Q. B. 383; Nor a fit v. 
son, 1 M. & Gr. 484; Khi'ood v. Chamberlin , 6 If. & N. 641.] 
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the other indicates, which are material for the considc- Must bean 

.. c . intention to 

ration or the jury (.r). relinquish. 

In Ward v. Ward ( y ), a right of way was held not right ' 
to have been lost by mere non-user for a period much 
longer than twenty years, it being shown that the way 
was not used, because the owner had a more convenient 
mode of access through his own land. Aldcrson , B., 
said, “ The presumption of abandonment cannot be made 
from the mere non-user. There must be other circum- 
stances in the case to raise that presumption. The 
right is acquired by adverse enjoyment ; tlie non-user, 
therefore, must be the consequence of something adverse 
to the user. 

In Lovell v. Smith ( z ), the owner of a right of way 
had, about thirty years before the action, agreed with 
llic servient owner to use, in lieu of part of the old way, 
a new’ way over the servient owner’s land, and there- 
after lie discontinued to use the old way, and used the 
new. The court held that the mere non-user of the old 
way and the user of the new one for more than twenty 
years, under such circumstances, furnished no evidence 
of an intention to abandon the old right. See also 
Stokoe v. Sinyers , ante, p. 5 94.] 

In 1/all v. Sirift (ff), where it appeared that about 
forty years since a stream of water from natural causes 


[(ar) The court, it will he scon, 
expressed no distinct opinion on 
the point left open in Stolwe v. 
Singer ante, p. 1594, but in the 
latter case Lord Campbell said, 
that “ The Queen, v. Charley is 
an authority that an abandonment 
is effectual if communicated and 
acted on ; it goes no further.*’ 
See ante, p. 74, as to Perry y . 

G. 


Fitzhowe. 

(y) 7 Exoli. 838. 

(r) 3 C. R, N. S. 120.] 

(rt) f. Scott, L67; S. C. 4 Bing. 
N. C. 881. Sec observation on 
this case by Patteson, J., in Carr 
y. Foster, 3 Q. B. 5S6. Iff all v. 
Swift is, however, a case not of 
an easement, but of a natural 
right.] 

S S 
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ceased to flow in its accustomed course, and did not 
return to it until nineteen years before the action was 
brought, the court held, that the right to the flo\V of 
water was not lost. “ It is further objected,” said 
Tindal , C. J., “ that the right claimed has been lost by 
desuetude, the water having many years since discon- 
tinued to flow in its accustomed channel, and having 
only recommenced flowing nineteen years ago. That 
interruption, however, may have been occasioned by the 
excessive dryness of seasons, or from some other cause 
over which the plaintiff had no control. But it would 
he too much to hold that the right is, therefore, gone ; 
otherwise, I am at a loss to see why the intervention of 
a single dry season might not deprive a party of a right 
of this description, however long the course of enjoy- 
ment might be” (b). 

So, by the civil law, where a right of this kind was 
lost by the fountain drying up, it was held to revive as 
soon as the fountain burst forth again (c). 


[(J) See Hale v. Oldroyd, 14 
M. & W. 789, where an imme- 
morial right to the How of water 
to nn ancient pond was licit! to 
continue, though the pond hail 
been utilised for thirty years, al- 
lowed to become dry, filled up 
with rubbish, and over-grown with 
grass (the owner, for his own con- 
venience, having conducted the 
water into other ponds in lieu 
of it, and failing to establish his 
right in respect of the latter, by 
reason of the existence of a te- 
nancy for life) ; and Ilolfe, B. f 
said, that even if the plaintiff had 
actually filled up the pond himself, 
it would only have amounted to 
evidence of abandonment.] 


( c ) Ili, qui ex fumlo Sutrino 
aquam duccre solid sunt, adiernnt 
me, proposueruntquc — aqunm,qua 
per aliquot an nos usi sunt, ex 
fontc, qui cst in fundo Sutrino, 
ducerc non potuisse, quod fans 
exaruisset ; ct postea ex co fonto 
aqoani fluerc cocpissc ; petiernut- 
que (a) me — ut, quod jus non 
ucgligcndii aut culpa sua antise- 
ra nt, sed quin ducerc non poterant, 
bis restitucrctur. Quorum mihi 
postulatio cum non iniqua visa sit, 
succurrcndum his putuvi. Jtaquo 
quod jus habucrunt tunc, cum 
primum ea aqua pervenirc ad eos 
non potuit, id eis restitucre placet. 
— L. 35, ff, fle serv. pried, rust. 
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Where, however, there lias not been a mere cessation 
to enjoy, but it has been accompanied by indications of 
an intention to abandon the right, as by a disclaimer, 
there is authority for saying that a shorter period will 
be sufficient to extinguish the right. Such direct evi- 
dence of intention appears to have been treated in the 
same manner as the similar indications afforded by a 
change in the status of the dominant tenement. Such 
non-user, accompanied by confessions that the party 
had no right, would at all events be strong evidence, 
and in effect almost conclusive, that he never had any 
such right. 

In Norbury v. Meade and others (d\ the Lord Chan- 
cellor said, “I n the case of a right of way over the lands 
of other persons, being an easement belonging to lands, 
if the OAvner chooses to say I have no right of way over 
those lands, that is disclaiming that right of way ; and 
though the previous title might be shown, a subsequent 
release of the right might be presumed.” 

In liar vie v. Royers (<?), where a public light of way 
was claimed in Scotland, Lord Eldon said, “ It was 
contended iu argument, that, according to the law of 
Scotland, it was necessary to prove forty years’ unin- 
terrupted enjoyment down to the period of trial. But 
it is quite impossible to maintain a position of that 
kind ; for it would lead to this consequence, that if you 
were to establish an uninterrupted enjoyment, even for 
the period of sixty or seventy years, an occupier could 
at any time defeat that right by successive obstructions, 
although thescjobstructions might be resisted by persons 
exercising the right of way, unless they thought proper 
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Norbury y. 
Meade. 


JLirrie v, 
Rogers. 


(rf) 3 Bligh, 241. 


s s 2 


(c) 3 Bligli, N. S. 447. 
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Non-nser with 
disclaimer. 


llanle y. 

Itoger*. 


[ 383 ] 


Effect of Pre- 
scription Act. 


to go into a court of justice, I apprehend that cannot 
be the case.* It cannot be the case certainly by the law 
of England. If the right be once established by clear 
and distinct evidence of enjoyment, it can be defeated 
only by distinct evidence of interruptions acquiesced 
in.” 

It is evident this language cannot be taken literally, 
that no amount of non-user would be sufficient to defeat 
a right of way once fully established. The obvious 
meaning of Lord Eldon was, that where acts of inter- 
ruption are proved as evidence that the right lias ceased, 
the material inquiry must be, whether such acts of inter- 
ruption were known and acquiesced in ( f). 

A most important question upon this point under 
the Prescription Act was suggested in the first edition, 
“Whether in all cases where an easement is claimed 
by prescription, the user must possess all the qualities 
requisite to confer a title down to the very commence- 
ment of the suit ; and therefore, although the right may 
have clearly existed at an earlier period, it is destroyed 
by a subsequent user not possessing those essential qua- 
lities.” It has been already seen that, by the statute, 
the period of user to acquire an easement must be that 
immediately preceding the commencement of an action ; 
and if the statute had been held to be obligatory in all 
cases upon parties to proceed under it, and to exclude 
the common law evidence of prescription, many ancient 
rights would have been lost by modes which at the 
common law would have been insufficient to produce 

[(/) See as to non -user of user of common, Saffyn's case , 5 
highway, judgment in Young v. Ucp. 124 a; judgment in Edwards 
Spicer r 1 M'Q. S. A. p. 450 ; v. AP Cleary , Coop. 308, and sec 
judgment of Byles % J., in Dawes v. 2 Smith, L, C. 5th cd. 632.] 
HawhinSy 8 C. B., N. S. 848; non- 
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that result, and which the legislature, in framing the Effect of Pro*, : 

statute, did not appear to contemplate. * — i — . 

As, for example, where within the period requisite 
to confer an easement, there has been a unity of posses- 
sion of the dominant and servient tenements, no right 
under the statute can be acquired according to the 
cases cited, ante, p. 153, note (m), and 170, note (e) ; 
and supposing the right to be ancient, the incidental 
operation of the statute would have been, in such a case, 
to destroy it, if the party claiming were compelled to 
claim under the statute, but as the right may still be 
claimed as at common law, no such consequence would 
in fact ensue (y). 

So, of any other failure of the requisite qualities of [ 384 ] 

the user. 

Another anomaly would also have arisen as to the 
mode of losing an easement, which would be different 
in the case of an easement claimed by express grant 
and by prescription. Thus, a right of way by express 
grant would not be determined by unity of possession, 
as it would have been if claimed hy prescription. 

This inconvenience lias been obviated by considering 
this as an affirmative statute, which does not take away 
the common law (A); and a parly may, therefore, allege 
and prove a prescriptive title in the same manner as if 
the statute had not passed. In the case of Onlcy v. Onley r. Gar 
Gardiner (?), where the defendant failed in proving a diner ’ 
sufficient title under the statute in consequence of a 
unity of possession, the court, after argument, in which 
it was held, that such unity defeated the title under 
the statute, allowed the defendant to amend his plea by 

(g) See Lan?m\. v? Langley , 4 (A) Bacon, Abr. Slat. G. 

A. A E. 890. (!) 4 M. & W. 496. 
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[ :m ] 


pleading a right of way by prescription generally; and 
in Richards v. Fry (k), where it was suggested in argu- 
ment, that “If a party had a right three years ago, 
which lie released, and then an action was brought 
against him for a trespass committed before the release, 
if he pleads according to the letter of the statute, i. e. 9 
a user for thirty years before the commencement of the 
suit, he would be defeated, although the act in question 
was perfectly justifiable at the time.” Patteson , #T., 
observed, “ lie might not be able to avail himself of 
the statute, but he would have a defence at common 
law;” [and the law has since been laid dow r n accord- 
ingly in several cases (/).] 

liy the civil law, the same period was fixed for the 
loss of a pnedial servitude by non-user, as for its origi- 
nal acquisition by enjoyment — ten years where both 
parties were present, twenty when either was absent — 
and, until this full period had elapsed, the servitude, 
though, owing to some alteration in the dominant tene- 
ment, it had ceased to exist for a scries of years, might 
at any time revive by the tw o tenements being restored 
to their original relative position: thus, a right of way, 
interrupted by alienation of a portion of the dominant 
tenement, revived upon its re-purchasc (?/i); so, too, the 
servitude “ altias non tollendi ” revived, if the intervening 
buildings were pulled down. 


(A) 3Noy.&P.72; [7 A. &E. 
G98.] 

[(0 See also in Lowe v. Car- 
penter , 6 Excli. 831; Parker v. 
Mitchell t 11 A. & 12. 788; ante, 
165.] 

(wi) Si quis ex fundo, cui viam 
vicintia dcbcrct, vendidisset locum 


proximum scrvicuti fundo, non 
imposita servitnte ; et intra legi- 
timum tempos, quo scratutes 
percunt, rnrsus eum locum adqui- 
siseet, liabiturua cst servitutem, 
quam vicinus debuisset. — L. 13, 
ff. quern . serv. amit. 
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BY IMPLIED RELEASE. 


To lose an urban servitude, as already seen, some act 
of the owner of the servient tenement was also required. 
Where the servitude was only to be used at fixed in- 
tervals, exceeding a day, the periods of prescription for 
the loss by non-user were prolonged to twenty and forty 
years. Any user within that time, however, in right 
of the dominant tenement, whether by tlic owner, occu- 
pier, or their friends, servants, or guests, was sufficient 
to preserve the servitude (n). 


Civil Law. 


Losa of 
servitude by 
cessation of 
enjoyment. 


(«) Sicut usumfructmn, qui non 
utendo per biennium in soli rebus; 
per annalo autem (ternpus) in 
mobilibus vel sc moventibus dimi- 
liucbatur, non passi sumns 1m jus- 
modi sustincri compcndiosudi iu- 
tevitum, sed ci dcccrinii ycI viginti 
annorum dedimus spatiuin: iln in 
cajtcris servitutibus obtinendum 
esse ceusniinus, ut omnes serri- 
tutes non utendo ainittantur, non 
biennio, (quia tantummodo soli 
rebus anncxrc sunt,) sed deccnnio 
contra pi'icscntes, vel viginti spatio 
annorum contra absentes : ut sit 
in omnibus hujusmodi rebus causa 
simills, cxplosis differentiis.— C. 
L. 1 a, ff. dc serv. et aq. 

Si sic conslituta sit aqua, ‘ ut 
vel testate dneatur tanlum, vel uno 
mense,’ qmeritur, quemadmodum 
non utendo amittatur : quia non 
cst continuum tempos: quo, cum 
uti non potest, non sit usus. Itaquc 
et si attends annis vel mensibus 
quie aquain habcat, dnplicntocon- 
stituto tempore amittitur. Idem 
ct de itincre qustoditur : si vero 
1 alternis diebus, aut die toto, aut 
tantum nocte statuto legibus 
tempore amittitur: quia una ser- 
vitus est. Nam et si alternis horis, 


vel umi hora quotidic servitutem 
liabeat, Servius scribit, perderc 
cum, non utendo, servitutem: quia 
id, quod habet, cottidianum sit. — 
L. 7, ff. quem. serv. amit. 

Tostremo fi nitur ( servitus) ctiam 
non utcmlo— si videlicet nemo ser- 
vitn tc usus si t, neque is cut debetu r, 
ncquc possessor praidii dominant]* 
am ic u sve nut hospes; coeterum ita 
si nemo usus sit servitute per con- 
stitutmn continuum tempus, quod 
tcnipus cst decern vel viginti an- 
norum. Eninivcro si servitutis 
usus continuum nut quotidlanum 
tempus non habcat, forte quia 
attends annis aut incnsibus con- 
stituta cst, duplicato constituto 
tempore non utendo amittitur) id 
cst adversus pvrosentes viginti 
annis, adversus absentes qnadra- 
ginta. Tdcmque et in longioribus 
iutcrvallis pro rationo ct facultate 
utendi, statuendum. Qnicumque 
vero ant nostro ut pnedii nomine 
usus sit, possessor, merccnarius, 
lioapes, amicus, colonus, fruc- 
tuarius, rctinebiinus servitutem. — 
Yinnius, Comm, ad Inst. Lib. 2, 
tit. 3, quibus modis serv. amittan- 
tur, § 6. 
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EXTINGUISHMENT OF EASEMENTS. 


Civil Law. 


Loss of 
servitude by 
cessation of 
enjoyment. 


The period of twenty years was fixed as the limit, by 
a constitution of Justinian, for the loss, by non-user, 
of a right of way which was only to be exercised for 
one day, at intervals of five years (uno tantummodo 
die per quinquennium), great doubts having previously 
existed upon this point amongst jurists (o). 

The period for losing by non-user, as >vcll as that for 
acquiring servitude by enjoyment, might be made up 
from the time of the occupation or ownership of suc- 
cessive persons — both the acquisition and loss having 
respect to the tenement, and not to the person (p). 

(o') C. L. 14, de serv. ct aq. vitas debetur, imputatur ci, qui 

00 Teiupiw, quo non cat usus (iu) cjus loco succcssit.— L. IS, 
praiccdens fundi dominus, cui scr- § 1, ft. qncin. serv. amit. 
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PART IV. 

OF THE DISTURBANCE OF EASEMENTS. 


CHAPTER I. 

WHAT AMOUNTS TO A DISTURBANCE. 


There is a clear distinction as to tlic foundation of Distinction fer- 
tile right of action for a private (a) nuisance, properly so action f<?ra° 
called, and an action for the disturbance of an easement. f“ r is ^^rbance 
No proof of any right, in addition to the ordinary right of ancasemcnfc. 
of property, is required in the case of the former : to 
maintain an action for a disturbance of an easement to 
receive air by a window, proof of flic accessorial right 
must, be given, but it is otherwise where an action is 
brought for corrupting the air, or establishing an offensive 
trade (£) ; yet the incidents of the two classes of rights, 
as far as concerns the remedies for any infringement of 
them, are similar. “ A man lias no need to prescribe 
l;o do a thing which lie may do of common right, as to 
distrain for rent, rent service, &c. ; or if I w p ould pre- 
scribe that when a man builds a house so that from his 
house tlic water runs upon my land, I have been used 

(a) Ante, p. 482. [See per anecs of casements in respect of 
■ Pollock , C. B., JUumford y. Ox- the reversioner's right of action, 
ford, <J* o . Railway Company , 1 see ante, p. 1 90, note, and post, p. 

II. & N. 34 ; ns to the distinction 650.] 

between nuisances and disturb- (/>) Ante, p. 334. 
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DISTURBANCE OF EASEMENTS, 


Distinction 
between right 
of action for a 
nuisance and 
for disturbance 
of an easement. 


Aldrcd's case. 


Must be some 
sensible dimi- 
nution of en- 
joyment. 


[ 393 ] 


to abate that which causes the water to run upon my 
land, this prescription is void, for by the common law I 
can do that as well” (c). In many cases an action may 
be founded on both these rights, thus in Alfred's ease (//), 
the plaintiff complained of the stoppage of his windows, 
and that the defendant had erected a wooden building, 
and kept hogs therein, by means of which his casement 
of light was obstructed, and his enjoyment of his mes- 
suage diminished by the smell of the hogs, Both inju- 
ries are called nuisances, and the same principles as to 
the nature of the remedies for them apply indiscrimi- 
nately to both. 

It is not every interference with the full enjoyment of 
an easement that amounts in law to a disturbance; there 
must be some sensible abridgment of the enjoyment of 
the tenement to which it is attached, although it is not 
necessary that there should he a total obstruction of the 
casement. “ Item,” says Bracton, “ si quis aliquid fecerit 
quominus ad fontem, &c. ire possit, vcl liaurirc, vel de 
ibnte aquae, non tantnm aquani duccrc vel liaurirc, talcs 
caderc possunt in assisam” (c). 

Thus it is said, in Aldred’s case, “ If A. makes a 
water-course, running in a ditch from the river to his 
house, for his necessary use, if a glover sets up a lime- 
pit for calf-skins and sheep-skins, so near the said water- 
course that the corruption of the lime pit has corrupted 
it, for which cause his tenants leave the said house, an 
action on the case lies for it, as it is adjudged, 13 
Hen. 7, 26” (/).* 

(r) Per Choke, J., S Edw.4,5,pl. ( d ) 9 Rep. 57 b. 

14 ; Tenant r. Goldwin, 1 Salkcld, (tf) Bracton, Lib. 4, ff. 233. 

360. (/) As to the sufficiency of 


Hodghinson v. Ennor, 4 B. & S. 220. 
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m 


For affixing a small pipe, and thereby taking water Easement need 
from a larger one (<7), or for diverting part of the water 
only ( A ).* — — 

[For opening a drain into a sewefr made by another 

on my land under a reservation of right to make it for 
the purpose of carrying off his drainage (i').j 

A case is mentioned by Mr. Starkie (A), of an action 
brought for the disturbance of a water-course, where it 
appeared that the water, after being used for irrigation, 
was returned to the natural channel ; and Woody B., 
nonsuited the plaintiff. As, however, it was shown, 
that a portion of the water was lost by irrigation and 
absorption, the 00111! of King’s Bench is reported to 
have set aside the nonsuit. 

To maintain an action for obstructing light, it is suffi- 
cient to show that the easement cannot be enjoyed in so 
full and ample a manner as before — or that the premises 
are to a sensible degree less fit for the purposes of 
business or occupation (/). [“ To sustain this action 


sin'll damage io support nil action 
l>y a reversioner, sec per 11 illcs, 
J., Hell v. Midland Hail fray 
Company , JO C. R, N. S. 287. 
But see Mnmford v. Oxford , Jjr. 
Hail way Company, l II. & N 31, 
and Simpson v. Savage, 1 <J. B., 
N. S. 347.] 

(g) Moore v. Dame Drotvnc, 
Dyer, 319 b, pi. 17. 

(7i) Anon., Dyer, 24S b, pi. 80; 
see also H . v. Tindall, 6 A. & E. 
113. 


[(/) Lee v. Stevenson, Ell. Bl. 

6 Ell. 512.J 

(/<) 2 Kvid. 2nd cd. 9, 11, note. 
[The question arising in such 
cases is stated ante, p. 267, note; 
and sec ante, pp. 225, 232, 270.] 
(7) Cotterell y. Griffiths, 4 
Esp. N. P. C. 09; \_WelU v. Ody, 

7 C. & P. 410. It would be no 
answer to this action that the 
plaintiff lias bimsclf slightly di- 
minished the light. See Arcc- 
deokne y. Kelli, 2 Giff. 683. 


* Preston y. Norfolk and Eastern Counties Hailway Companies, 2 
II. & N. 735. The oarer of land ail joining a river baying watering- 
places for cattle cannot maintain an action for fouling the rircr, unless 
his rights are interfered with. ( Oldaker y. Hunt, 6 De G., M. & G. 
376; 1 Jur., N. S. 785.) 
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DISTURBANCE OP EASEMENTS, 


Easement need there must be a considerable obstruction of light, and 


not be totally 
obstructed. 


Parker v. 
Sm ith . 


the merely taking olf a ray or two will not be suffi- 
cient” (m).] 

In Parker v. Smith and others (m ), — Tindal , C. J., 
in summing up, said, u The question in this case is, 
whether the plaintiff has the same enjoyment now, 
■\Vliich he used to have before, of light and air, in the 
occupation of his house ; — whether the alteration, by 
carrying forward the wall to the height of ten feet, has 
or has not occasioned the injury which lie complains of. 

[ 394 ] It is not every possible, every speculative exclusion of 

light which is the ground of an action ; but that which 
the law recognizes, is such a diminution of light as 
really makes the premises to a sensible degree less fit for 
the purposes of business. It appears that the defen- 
dants’ premises had been injured by fire, and they rc- 
crcctcd them in a different manner. They have a right 
to re-erect in any way they please, with this single 
limitation, that the alteration which they make must 
not diminish the enjoyment, by the plaintiff, of light 
and air. It is contended by the defendants, that, on the 
whole, the light and air are increased. If, as matters 
now stand, upon the evidence you have heard, you think 
that this is a true proposition, then the plaintiff will 
have no ground of action. But if, on the contrary, you 
think that, in effect, these alterations (though they may 
separately be improvements) upon the whole diminish 
the quantity of light and air, then you will find for the 
plaintiff, with nominal damages ; and your verdict will 
have no other effect than that of a notice to the defen- 


( m ) Pringle v. Wernham,! C. (») 5 C. & P. 438 Bach v. 
ft V. 877, per Lord Denman, Stacey , 2 C. ft P. 4l*5. 

C. J.] 
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dants, that they must pull down the building of which '• 

the plaintiff complains.” * 

The injury complained of must be of a substantial injury most be 
nature, in the ordinary apprehension of mankind, ftlld nature. " ** ** 
not arising from the caprice or peculiar physical consti- 
tution of the party aggrieved (o). 

[( 0 ) See Walter v. Self?, auto, pp. 002, 007. 


• In Pack v. Stacey (2 C. & V. 400), Pest, C. J., directed the jury. Pack v. 
tlmt u It was not sufficient to constitute an illegal obstruction that the Stacey. 
plaintiff had in fact less light than before, nor that his warehouse, the 
part of his house principally affected, could not be used for all the pur- 
poses for which it might otherwise have been applied. In order to give 
a right, of action and sustain the issue there must be a substantial 
privation of light , sufficient to render the occupation of the house 
uncomfortable , and to prevent the plaintiff from carrying on his 
accustomed business (that of a grocer) on the premises as beneficially 
as he had formerly done . Ilis Lordship added that it might be diffi- 
cult to draw the line, hut the jnry must distinguish between a partial 
inconvenience and a real injury to the plaintiff in the enjoyment of the 
premises.” 

In Well* v. Ody (7 C. & P. 410), Parke , T5., adopted the law as laid Wells v. Ody . 
down by Tindnt , C. J.. in Parker v. Smith, and left to the jury the 
question whether the effect of the defendant’s building was to diminish 
the light and uirso as seriously to affect the occupation of the plaintiff’s 
premises and make them less fit for occupation. 

In Pent v. Auction Mart Company (L. 1L, 2Kq. 245), Wood, Y.-C., Pent v. Aitr~ 
referred to the smnming-up of Pest, C. J., in Pack y. Stacey , in pre- tion Mart Co* 
ference to any other authority on the la>v of actionable disturbance to 
the easement of light and air. because it had been approved of by the 
Lords Jnsticcs in a case recently before them (probably Johnson v. 

Wyatt , 2 De G., J. & S. 18; 9 Jur., N. S. 1338) ; and after citing the 
passage in italics, he said, " With the single exception of reading ‘ or * 
for ' and, I apprehend that the above statement correctly lays down the 
doctrine in the manner in which it would now bo supported in an action 
at law.” 

And Lord Chelmsford , in Calcraft v. Thompson (15 W. II. 387), 
said, that Pack v. Stacey had been approved of by eminent judges,, and 
so lifted out of the sphere of a mere nisi prins decision. 

In Kelkv. Pearson (L. It., 6 Ch. 809), the Lords Justices maintained Kelk v. 
the same doctrine, viz., that the disturbance, to support an action or Pearson, 
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DISTURBANCE OF EASEMENTS, 


Injury must be 
of a substantial 
nature. 


“ If the boughs of your tree grow over my land, I 
may cut them off ; but I cannot justify cutting them 


City of Lon- 
don Brewery 
Company v, 
Tennant. 


Aynsley v. 
Glover. 


warrant an injunction, must be such as substantially to interfere with 
the enjoyment the plaintiff has had of the light. Jaynes, L. J., says : 
“ The nature And extent of the right before the statute was to have 
that amount of light for a house which was sufficient, according to the 
ordinary notions of mankind, for the comfortable use and enjoyment 
of that house as a dwelling-house, if it was a dwelling-house, or for the 
beneficial use and occupation of tho house, if it was a warehouse, or n 
shop, or other place of business. That was the extent of the easement 
to prevent your neighbour from building on his land, so as to obstruct 
the access of sufficient light and air to such an extent as to render the 
house substantially less comfortable and enjoyable and he says that 
the absolute and indefeasible right given by the statute is not greater. 
Mcllish , L. J., adopts the rule stated by Mr. Gale as abo\e (p. 635), 
for which Parker v. Smith is cited. 

This was again confirmed in City of London Brewery Company v. 
Tennant (L. R., 1) Ch. 212), by the Lord Chancellor ( Selborne ), and 
the Lords Justices ( James and Mellish). An injunction was refused, 
because it did not appear that there had been any substantial diminu- 
tion of the right, so as to cause inconvenience in the use of a room as 
a bar to a public-house. Lord Selborne there says that it is only in 
very rare and special cases, involving danger to health or something 
very nearly approaching it, that the court would be justified in inter- 
fering on the ground of diminution of air. 

The Master of tho Rolls, apparently, is disposed to go beyond this. 
In Aynsley v. Glover (L. K., 18 Eq. 544), he granted an interlocutory 
injunction against building to the obstruction of the window of a 
smoking-room in a public-house, though it was not shown that it would 
interfere with the comfort of those who used the room as such, lie 
expressed his decided opinion, that Jackson v. Dultc of Newcastle 
(3 D. J. & S. 275), where Lord West bury refused an interlocutory 
injunction against an obstruction of light which did not materially 
interfere with the use of a room for the purpose for which it was then 
being used, was not law, and that the decision of Lord Oranworth, in 
Tates v. Jack (L. R., I Ch. 295), was entirely in conflict with it ; 
Lord Cranworth there sayiug : 11 The right recognized or conferred by 
the statute is an absolute, indefeasible right to the enjoyment of tho 
light, without reference to the purpose for which it has been used. 1 * 
He afterwards cites with approbation Lord Ilatherley's version of the 
rule in Back v. Stacey . The final decree was affirmed on appeal (L. R., 
10 Ch. 283), but the above question did not arise. There was some- 
thing more substantial in the suit than to assert the right of the. free 
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before they grow over my land, for iear they should Injury must be 
grow over (p). nature. 

w Whether the defendant may pull down the nuisance ' 
before the house is made, and so come to be a nuisance [ 395 ] 

— I do much doubt of this, — here, it is only said, the 

(p) Per Crake y J., Norris v. Baker , 1 Rollc, Hop. 394. 


access of light to an opening in a wall used rather as a chimney than 
a window. Lord Tcntcrden’s Act relates only to the title to easements 
conferred by time, and has nothing to do with the quantity or quality 
of the easement. The words “ absolute and indefeasible/* in sect. 3, 
mean that the title is to be absolute and indefeasible by enjoyment for 
twenty years, and not subject to those exceptions, qualifications and 
conditions to which the title to other easements is subject. 

In Be a del v. Perry (L. 11., 3 Eq. 467), Stuart , V.-C., says, “ It seems Angle of forty- 
to me that where, opposite ancient lights, a wall is built not higher five degrees, 
than Iho distance between that wall and the ancient lights, there cannot, Bead el v. 
under ordinary circumstances, be such n material obscuration of the 
ancient lights as to make it necessary for this court to interfere. The 
Metropolitan Building Act is framed on the principle that the height of 
a building on the opposite side of n street should not exceed the breadth 
of the street. 1 have bad the means of ascertaining from one of the 
most cmincut judges of the Common Law Courts, that as a general 
proposition the Courts of Law are now disposed to take this view.” 

In ( 'ity of London } iron* try Company v. Tennant (L. 11., 9 Ch. 220), City of Lon - 
Lord Selltunie says: " With regard to the forty-five degrees there is don Brewery 
no positive rule upon that subject — the circumstance that forty-five Pennant * 
degrees arc left unobstructed being merely an element in the question 
of fact whether the access of light is unduly interfered with. If the 
buildings to be erected opposite have not a greater angular elevation 
than forty-five degrees, the fact that forty-five degrees of sky are left 
unobstructed may, under ordinary circumstances, he considered as 
yrimd facie evidence that there is not likely to bo material injury.’* 

In Hackett v. Bains (L. It., 20 Eq. 494), where tho defendant was Harkett v. 
about to erect a new building taller than tho old one, on the side of a Bai-ss. 
narrow street in London opposite the plaintiff's, the Master of theKolls 
considered that, it being about to be built higher than the width of the 
street, w r as sufficient to warrant an injunction. Both judges referred 
to sect. 85 of the Metropolis Management Act, 1862 (25 & 2G Viet, 
c. 102), following sect. 52, ached. T. of 7 & 8 Viet. c. 84 (a repealed 
Building Act), a3 declaring the iutention of tho legislature on the 
subject. 
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DISTURBANCE OF EASEMENTS, 


Injury mast be plaintiff conatus fuit to edifie this house, and rear up 
° f ft natnre. nfcml the timber ; the defendant hath no hurt by this, for he 
__ — ma y a ftcrwards leave off again — the defendant is not to 

pull this down for the intent only. If one comes upon 
his own land, and intends to come upon my land, upon 
this imagination I am not to lay hands upon him : I 
never saw in any book a justification for a conation, 
because he did not do it” ( q ). 

In James v. Hayward (r), Jones , J., said, “ If a private 
man hath a way over the land of J. S. by prescriptive 
grant, J. S. cannot make a gate across the way.” 

“If a chandler erects a melting-house, it is a common 
nuisance ; but if a man is so tender-nosed that he cannot 
endure sea coal, lie ought to leave his house” (s). 

“ If a man set up a school so near my study, who am 
of the profession of the law, that the noise interrupts my 
studies, no action lies” (£).* 

( q ) Per Coke, C. J., in S. C., 3 Moor, 9 C. B. 364. j 

Bu) strode, lDTjiiom. Mar rice v. (a) Per Dodder idge, 3., in Jones 

Baker ; sue Penn id dock' a case, y. Powell , Palmer, 538; [sec the 
5 Rep. 101. Lex non fnvet deli- passage cited from the judgment 
cutorum votis. Aldred's case , 9 of Knight Bruce, V.-C., ante, p. 
Coke, 58. 502, note, and the instances of 

(r) Sir W. .Tones, 222. [Count nuisances, ante. pp. 502, 508.] 

by reversioner for fastening gate (£) Com. Dig. Action on the 
made across private way, held Case for a N usance (C). 
good on demurrer. Kid gill v. 

• Setting up a national school is not a nuisance within the meaning 
of a covenant in a lease not to do anything which shall be deemed a 
nuisance by the landlord or any of his tenants. ( Harrison v. Good , 
L. R., 11 Eq. 338.) 

Where the defendant kept six or seven pointers so near the plaintiff’s 
dwelling- house that his family wore prevented from sleeping in the 
night and very much disturbed in the day-time, and the jury found for 
the defendant, the court refused a new trial, Lord Kenyon Baying : 
“ I know it is very disagreeable to have such neighbours; if the defen- 
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So, the ploughing up of land, over which a man had 
a right of way, is a nuisance to his right of way ; for it 
is not so easy to him as it was before (m). # Or, the 
driving of stakes into a water-course, or otherwise 
diverting it, whereby I can no longer have sufficient 
water for my mill (.r); or, even if the stream be choked 
up for want of cleansing (y ) ; or by the roots of trees 
growing into it (2). 

Although, generally, some injury must have been sus- 
tained before redress can be had, yet, if the necessary 
consequence of wdiat has already been done, will be an 
injury to an easement, it is not a condition precedent to 
the exercise of the remedy, that actual damage shall 
have accrued. Thus, if a party intending to build a 
house, which will obstruct my ancient lights, erect fences 
of timber, for the purpose of building, I have no right 
to pull them down : “ cur nemo tenctur divinare. But, 
if a house be built, the eaves of which project over my 
land, I need not wait till any water actually fall from 
them, but may pull them dow r n at once” («). So, too 
it was admitted, in Jones v. Powell (Z>), “ that an action 


(w) 2 Roll. Abr. Nusans, G. 
pi. 1. 

(#) Ibid. pi. 8, 9. 

(y) Boner v. / Till , 1 Bing. N. 
C. 549. 

(z) Hall v. Swift , 6 Scott, 1G7 ; 
[4 Bing. N. C. 381.] 


( a ) 2 Roll. Abr. 115, Nusans, 
U. ; R. acc. Fay v. . Prentice , 1 
0. B. 828. [See Pickering v. 
J faddy 4 Camp. 219; Barkery. 
Greeny 2 BiDg. 317; Samson v. 
11 oddi natty 1 C. B., N. S. 690,] 
(fl) Palmer, 636. 


dant continues the nuisance, and you think it advisable, you can bring 
a new action.” ( Street v. Tvgwell , S. N. P. 1130, 12th edit.) 

* The erection of the pillars of a portico on land over which a right 
of way is granted, which does not interfere with the reasonable use or 
enjoyment of the easement, although it encroaches on part of the spaco 
devoted to the way, is not even a breach of covenant against incum- 
bering the way. ( Clifford v. Hoare t L. R., 9 C. P. 362.) 

G. T T 
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Injury must be 
of a substantial 
nature. 


Imminent 
danger of 
disturbance. 

[ 396 ] 


Metus ct peri- 
culum. 
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DISTURBANCE OF EASEMENTS. 


Imminent did not lie for the fear of a nuisance merely ; but it 

d^sturbanw. is otherwise where there is apparent cause for the 
fear, and, therefore, metus et pericultim : for if a man 
waits until infection comes, it is too late to bring the 
action” (c). 

Mere threats, unaccompanied by any act, do not 
amount to a disturbance ( d ). 

A similar rule existed in the civil law. If the work 
was completed, the natural consequence of which would 
be damage to the party complaining, he need not wait 
until such damage actually occurred (<?). 

Disturbance of An action lies as well for a disturbance of the se- 
mcnts! ar} UlSC " condary easements, without which the primary one can- 
[ 397 ] Rot be enjoyed, as for a disturbance of the primary 

casement itself. 

“ Item,” says Bracton, “ si quis ire ad fontem prohi- 
betur, habet actionem, ‘ Quarc quis obstruxit ; * quia 
cui conccditur liaustus, ci conceditur iter ad fontem et 
acccssus” (/). 

[(<•) Attorney- General v. Jlir - damno nondum facto, opere tamcn 

minghaviy 4 Kay & J. 528. Da- jam facto; hoc est, de eo opere, ex 

mages are not recoverable for a quo damnum timetur, totiensquo 

fear that a nuisance will bo con- locum habet, quotiensmanu facto 

tinned. Iiattishill v. Reed , 18 opere agro aqua nocitura cst. Id 

C. B. 696; Simpson v. Savage , 1 cst, cum quis mauu fccerit, quo 

C. B., N. S. 847.] aliter flneret, quam natura solcret. 

( [d ) Earl of Shremlury's case , — L. 1, if. de aq. ct aq. pi. arc. 

9 Rep. 46 b. (/) Lib. 4, ff. 233; [Race v. 

(c) Ilroc autem actio (uqiiaj Ward, 7 E. & B. 384 ; and soo 

pluvial arccnduc), loemn habet in Peter v. Daniel , 5 C. B. 568.] 
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CHAPTER II. 

REMEDIES FOR DISTURBANCE. 


Tiie remedies for any disturbance of an easement arc 
of two kinds: — 1. By act of the party aggrieved; and 
2. By act of law. 


Sp:ct. 1 . — Remedies by Act of the Party . 

st Nota, reader,” says Lord Coke, “ there arc two ways Remedy by act 
to redress a n usance, one by action, and in that he shall of purty ‘ 
recover damages, and have judgment — that the nusance Abatement, 
shall be removed, cast down or abated, as the case re- 
quires ; or the party aggrieved may enter and abate the 
nusance himself” (a). 

Bracton says, that the remedy by act of the party 
must be taken without delay. 

“ Ea vero quin sic levata sunt ad nocumentum inju- 
riosum, vel prostrata vel demolita, statim et recenter 
flagrante malcficio, sicut de aliis disseisinis, demoliri 
possunt, ct prosterni, vel rclevari et reparari, si querens 
ad hoc sufficiat ; si autem non, rccurrendum est ad cum 
qui jura tuetur, qui per tale breve remedium liabebit” (&). 

It was resolved by all the justices, tfs that a man 

( a ) Paten's case , 0 Rep. 54 b; 3 Comm. C, an abatement is law- 
Perry v. Fitzhowe , 8 Q. J3. 775. ful, because un*immediate remedy 

(5) Lib. 4, IT. 233; and vide if. is required.] 

233 b. [According to Blackfitono, 

T T 2 
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DISTURBANCE OF EASEMENTS, 


Remedy by act aggrieved by a nuisance may enter upon the land of 
ofpaity. ano t}i Cr and abate the nuisance, by the common law, 
Abatement, without prescription, and trespass will not lie against 
him cither for the entry or abatement” (c). 

“ If a man make a ditch in his own land, by means 
of which the water which runs to my mill is diminished, 
I may myself fill up the ditch” ( d ). 

“ If a man erects upon his own soil anything which 
is a nuisance to my mill, house or land, 1 may remain 
(estoier) on my ow r n soil and throw it down. And so 
I may enter on his soil and throw down the nuisance, 
and justify this in action of trespass” (e). 

“ If a nuisance be made to my freehold, I may enter 
on his land (who made it) and deject the nuisance.” 

“ If a man stops my way to my common, and incloses 
the common, I may justify the dejection of the inclosure 
of the common or w 7 ay.” 

tf< If a nuisance be made to my land in which I have 
an estate lor years, I may still deject the nuisance” (/). 

In an old case (//), it w r as decided, “ That if water 
runs through the land of M., and he stops the water in 
his own close, so that it surrounds my land, I may enter 
on his close to remove the obstruction, and he shall not 
maintain an action.” 

Mu/ford v. J . S. erected a mill-dam, part upon his own land and 
Gil1 ' part upon the land adjoining ; the owner of the land 

adjoining pulled down the portion of the dam standing 
upon his land, by which all the dam fell down, and the 
water ran out. All the court held it was justifiable. 
“ So, if one erects a wall partly upon his own lands and 

( 0 ) Brooke's Abridg. Nusancc, (<?) 2 Rolle, Abr. Nusans, (S). 
f. 102 b, pi. 33. (/) Ibid. W. 

(rf) 9 Edw. 4, (f/) 8 Edw. 4, fi. 
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partly upon tlie land of his neighbour, and the neigh- 
bour pulls down the part of the wall upon his land, and 
thereupon all the wall falls down, tins is lawful” (A). 

So, in Rex v. Rosewell(i), it is laid down, “If H. 
builds a house so near mine that it stops my lights, or 
shoots the water upon my house, or is in any other way 
a nuisance to me, I may enter upon the owner’s soil and 
pull it down;” “and for this reason only, it is said, a 
small fine was set upon the defendant in an indictment 
for a riot in pulling down some part of a house, it being 
a nuisance to his lights, and the right found for him in 
an action for stopping his lights.” 

In Raikes v. Townsend (A), where the disturbance 
complained of was the obstruction of a rivulet, by means 
'whereof the defendant’s cattle could not obtain water so 
plentifully as before, and the defendant entered upon the 
soil of the plaintiff and abated the mill-dam ; after judg- 
ment for the defendant, a motion was made to enter 
judgmeut for the plaintiff non obstante veredicto , which 
was overruled. The passages above cited from Kolle’s 
Abr. were relied on as an authority for confining the 
right to abate to the cases of nuisance to a mill, house 
or laud. Lord Ellenhorongh , C. J., said , (k These cases 
arc only put as instances.” 

No previous demand is requisite, except where the 
servient tenement, on which the nuisance is erected, has 
passed into other hands since the erection; in this 
case, without such demand, the abatement would not be 
lawful, for the new occupant was not liable to a quod 
permitted before request madc(/); but the demand 

(A) Wigford v. C rill , Cro.Eliz. (A) 2 Smith, 9. 

269. (Z) Penniddock’s ease , 5 Rep. 

(i) Salkeld, 4C9. 101 ; [ Jones v. Williams, 11 M. & 
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DISTURBANCE OF EASEMENTS. 


Remedy by act 
of party. 

Abatement. 


Care in 
abating. 


may be made either on the lessor or lessee, for the 
continuance is a nuisance by the lessee, against whom 
an action well lies ( m ). 

The abatement may be made by the party in posses- 
sion of the dominant tenement, although the nuisance 
existed previous to his entering on the possession of 

In abating a private nuisance, a party is bound to 
use reasonable care that no more damage be done than 
is necessary for effecting his purpose (0).* 

But, in abating a public nuisance, it seems doubtful 


W. 176. To trespass for pulling 
down a house while Ihc plaintiff 
was in it, a plea that the house was 
an obstruction to defendant’s right 
of common, and that he gave no- 
tice to remove it, was held good. 
Davie* y. Williams, 10 Q. B. 546. 
In that case, and also in Burling 
v. Bead, 11 Q. B. 908, the court 
distinguished the decision in Perry 
v. Fitzhom , 8 Q. B. 775, ante, 


p. 74, where a Biiuilar pica, not 
alleging notice to remove, was held 
bad.] 

(w) Brent v. II addon, Cro. 
Jnc. 555. 

00 Ibid. 

( 0 ) Com. Dig. Action on the 
Case for a Nusancc, D. 4 ; Perry 
v. FitzJtovcc, 8 Q. B. 775; [Paries 
y. Williams , 16 Q- B. 556, per 
Cur.] 


• This is to be understood with reference to the damage to others as 
well as to the mukcr of the nuisance. In Heberts v. Itosc (3 II. & C. 
162; L. It., 1 Ex. S2), the plaintiff complained that in abating a nuisance 
from a flow of water the defendant did more damage to him tlmn was 
necessary for his own protection; to which the defendant answered, that 
if lie had abated it in any other manner he would have canned damage 
to those over whose lands the water flowed, and this being the fact ho 
was held justified. The Exchequer Chamber held, that where a person 
attempts to justify an interference with the property of another in order 
to abate a nuisance, he may justify himself against the wrongdoer so far 
os his interference is positively necessary. If there arc two ways of 
abating the nuisance, he must choose the least mischievous of the two. 
If by one of the alternatives some wrong would bo done to an innocent 
third party or the public, such method cannot bo justified, although an 
interference with the wrongdoer might be justified. In such case it 
may become necessary to abate the nuisance in a manner more onerous 
to the wrongdoer. 
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whether the same degree of caution is required ( p ). act 

Thus, in Ladie v. Arnold (n\ it is said, [“ That the ° 

, _ : tt i . ix Abatement, 

court seem to agree that] when II. has a right to abate 

a public nuisance, he is not bound to do it orderly and 

with as little hurt in abating it as can be.” 

In the case of James v. Hayward (r), the defendant 
might have opened the gate without cutting it down, yet 
the cutting was lawful ; and the court denied Hills 
ease (s), that matter of aggravation need to be an- 
swered ( t ). 


(p) In Comyns’ Digest, it is 
stated, “ That a man may justify 
pulling down a house with vio- 
lence, whereby the materials are 
lost.” The only authority cited 
for this position, [if taken to mean 
that such damage may bo caused 
by unnecessary violence,] is the 
case of Lodie v. Arnold, which is 
an authority for it at all events 
only in the case of an abatement 
of a public nuisaucc. 

(< q ) Salkeld, 458. 

( r ) Cro. Car. 184 ; Roll. Abr. 
Nusaus, T. j Sir W. .Tones, It. 221, 
S. C. 

(*) Cro. El. 384. 

[(£) The origin of the doubt 
above expressed, whether the same 
care is required in abating a public 
and a private nuisance, appears to 
be the extra-j udicial opinion which, 
in the passage above cited, is at- 
tributed to the court in Lodie v, 
Arnold . That opinion appears 
from the context to have been 
founded on James v. Hayward . 
Bat in James v. Hayward the 
question was not as to the manner 
of abating the nuisance, but whe- 
ther the gate was a nuisance, and, 


if so, conld be abated. The open- 
ing of the gate would not have 
abated the nuisance. The modern 
precedents of justifications on the 
ground of the removal of a public 
nuisance, allege that no unneces- 
sary damage was dono by the 
defendant in the removal (see 3 
Chit, on FI. 6th ed. 1008) ; and 
in the Mayor of Colchester v. 
ldroohe, 7 Q. B. 339, the court 
put the cases of private and public 
nuisances on the same footing with 
regard to the care to be used in 
removing them. In the latter 
case, and in Dimes v. Petley , 15 
Q. B. 283, it was held that an in- 
dividual is not justified in abating 
a public nuisance, unless it does 
him a special injury; and iu the 
case of a nuisauco iu a public 
highway, “ be can only interfere 
with it as far as is necessary to 
exercise bis right of passing along 
the highway, .and cannot justify 
doing auy damage to the property 
of the person who has improperly 
placed the nuisance iu the high- 
way, if, avoiding it, he might have 
passed on with reasonable conve- 
nience.” In Black v. Bateman , 
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DISTURBANCE OF EASEMENTS; 


Remedy by act In the case of Lodie v. Arnold , it appears from the 
o f party. rC p 0 ' r ^ ^at materials of the house pulled down 

Abatement. ro p e ^ i n to the sea, but not that the defendant threw 
them there. 

[ 402 ] In James v. Hayward , it is laid down, that “ a (public) 

nuisance must be abated, in such a convenient manner 
as it can be : if a house be levied to the nuisance (of 
another), the whole house shall be abated ; if a part, 
that part only shall be abated ; but, as to the house, 
when the nuisance is abated, it is not lawful to destroy 
the materials, but they shall, after the abatement, re- 
main to the owners of them, and to him who did the 
nuisance 

It does not appear in this’ case that the gate was 
fastened, but rather the contrary. 

[“ The grantee of a way has power to amend it as 
incident” (#).]* 


Sect. 2. — Remedies by Act of Law . 4 

The remedy by act of law for the disturbance of 
an casement is either by action at law or by suit in 


equity.f 

18 Q. 13. 87G, Lord Campbell, 
C. J., goes so far as to say that he 
cannot justify unless “ there was 
no way in which he could exercise 
his right without the removal.”] 

(«) Ante, p. 647. [As to what 
may be done with the materials, 
sec Ilea v. Shcn-ard , 2M.&W, 
424.] 

[(#) Com. Dig, Chimin (D), G; 


Duncan v. Louch , C Q. 13. 904, 
per Coleridge , J., and ante, p. 628. 
For the principle of this, see 1 
Wins. Saund. 322 c ; 1 Notes to 
Saund. 665. 

As to the powers, given by sta- 
tute, of local authorities to abate 
nuisances, sec 18 & 19 Viet. c. 
121; 23 & 24 Viet. c. 77; 29 & 30 
Viet. c. 41; 38 & 39 Viet. c*. 56.] 


* And to deviate over the grantor’s land in case of obstruction by 
him. ( Selhy v. Kettle/old, L. R., 9 Cli. 111.) 

t Now by action in oue of the first four divisions of the High Court 
of Justice, 
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§ 1. Remedy by fiction at Law* 


. (a) Parties to Actions . 

Parties entitled to sue .] — As an casement is a benefit Whomayaoe* 
attached to the dominant tenement, the party in posses- 
sion may sue for any interference with its enjoyment, 
even though such interference be of a temporary nature 
only. 

If such interference be of a permanent nature, and 
injurious to the inheritance, the reversioner may also 
have an action for the same disturbance (//).* 


( y ) Com. Dig. Action on the 
Case for a Nusance, B. ; Jackson 
v. Poshed, 1 M. & S. 234; Alston 
v. Scales, 9 Bing. 3; Baxter v. 
Taylor , 4 B. & Ad. 72. See also 
Jfnpwood v. Sr.hojicld , 2 Moo. & 


Rob. 34 ; Tucker v. Newman, 11 
A. & E. 40 ; Fay v. Prentice, 1 
C. B. 828 ; [Kidgill v. Moor, 9 
C. B. 3(»4 ; The Metropolitan As- 
sociation y. Fetch, 5 C. B., N. S. 
1304.] 


* The action by a landlord for an injury to land in the possession Injury to 
of his tenant may be traced to very early times. There are several reversion, 
cases in the Year Books where such actions have been maintained, not Year Books, 
only for a permanent damage or destruction of the land, as in 19 Hen. 

6, 45, where land in the possession of a tenant at will wns subverted by 
a stronger, and it was held that the tenant at will should have an action 
of trespass, because he could not have the profit of the land, and the 
landlord another action of trespass for the destruction of the land 
(Bro. Abr. Trespas. pi. 131; 2 Rol. Abr. 551, Trcspas. N. pi. 3) ; but 
also for transient acts commencing and ending during the tenancy, but 
w'hich occasioned loss to the landlord, as for ousting a tenant (12 Hen. 

6, 4), and for menacing tenants at will, whereby they determined their 
tenancies (9 Hen. 7, 7 ; 1 Rol. Abr. 108, pi. 21 ; Com. Dig. Action on 
the Case for Misfeasance, A. 6 ; cited by Holt, C. J., Kceble v. Hick- 
eringill , 11 East, 676; Willes, J., Bell v. Midland Hallway Company , 

10 C. B., N. S. 307.) And for improperly Setting up a court, and, by 
frequent distresses on' the tenants for not attending the court, impoverish- 
ing them so that they were unable to pay their rent. ( Earl of Suffolk's 
case, 13 Hen. 4, 11; 1 Rol. Abr. 107, pi. 7; Com. Dig., Action on the 
Case for a Disturbance, A. 6 ; cited by Willes, J., Bell v. Midland 
Railway Company.) And for a nuisance in fouling water with the 
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Remedy by 
action at law. 

When rever- 
sioner may sue. 


^Injury to 
reversion. 


Comy ns’ 
Digest. 

HiMlexford 
v. Onslow. 


'JTiondinxon 
v. Brown. 


Jesser v. 
(iifford. 


Jackson y. 

Peeked. 


[Tlie eases of Kid gill v. Moor {z\ and the Metropo- 
litan Association v. Fetch ( a) y cited ante, p. 192, have 

[(0 9 C. 15. 364. Power v. Hill, 1 Bing. N. C. 

(a) 5 C. B., N. S. 504; see also 555.] 


refuse of a lime-pit, in which the* defendant steeped calves’ skins and 
sheep skins, which caused the plaintiff’s tenants to leave his houses. 
( Prior of Southwark's ease, 13 Hen. 7, 26; cited by Wray , C. J., 
A hired' s ease, 9 Hep. 59 a.) And for a wrongful act, which was a pre- 
judice to the landlord’s title, as by taking Joll of his tenant who was 
exempt from toll. (43 Edw. 3, 29; 2 Rol. Abr. 107, pi. 8.) 

The rule laid down in Com. Dig., Action on the Case for a N usance, 
B., on the authority of Biddlesford v. Onslow (3 Lev. 209) and Jesser 
v. Gifford ^4 Bur. 2141), is, 14 If the nuisance is to the damage of the 
inheritance, he in the reversion shall have an action for it.” The 
authorities relied on by the court in Biddlesford v. Onslow were 19 
Hen. 6, 45 ; 12 lien. 0, 4 ; 2 Rol. Abr. 551; and Love v. Piggott, Cro. 
El. 55, which is “It was said there are divers presidents, that if a 
lessee for years be sued in the Court Christian for tithes, he in the re- 
version may have a prohibition.” 

In Thom l in son v. Brown (Saver, 214), an action was brought by a 
landlord against liis tenant for stopping up the windows of the house. 
It was said that, as tho nuisance to the house might be abated before 
the defendant’s term expired, the plaintiff could not then maintain an 
action against his own lessee for stopping them np ; but the court were 
of opinion, that the plaintiff might then maintain an action for the 
injury to his inheritance by obstructing the ingress of light and air into 
the house, and that the action did as well lie against the defendant, his 
own lessee, as against any other person. 

Jesser v. Gifford (4 Bur. 2141) was an action by a reversioner for 
erecting a wall, whereby the plaintiff’s lights were obstructed. Mr. 
Justice Aston read the ease of Thomlinwn. v. Brown , where Mr. Norton, 
in arrest of judgment, argued that a temporary nuisance cannot bo an 
injury to the inheritance ; it may be abated before the estate comes into 
possession. But Mr. Crowlc, for the plaintiff, answered that it was a 
damage done to the inheritance, for if the reversioner wanted to sell his 
reversion, the obstruction would lessen the value ; and the court were 
of opinion that an action might be brought by the tenant in respect of 
his possession, and by the landlord in respect of his inheritance, for the 
injury done to the value of it. Lord Mansfield , 44 That is decisive.” 

With these cases before them, the Court of Queen’s Bench, in Jack- 
son v. Pesked (1 Muule & Sel. 234), arrested the judgment in an action 
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defined what is such a permanent damage as will entitle 
the reversioner to sue for disturbance of an easement. 


by a reversioner for building on a wall in the possession of his tenant, 
because tho declaration did not state wrongful acts which permanently 
injured the land, and would therefore be necessarily injurious to the 
reversion, nor allege as a fact that they were done to the damage of tho 
plaintiff as reversioner, or that bis reversion was lessened in value. 
The judgment implies that acts of permanent injury to land, as by the 
destruction of a part of it, are necessarily injurious to the reversion (sec 
Alston v. Scale s, 9 Bing. 3), hut that the reversioner may sue for any 
other wrongful art which in fact diminishes the value of his estato. 

Xu Shadwell v. Hutchinson (Moo. & Malk. 350; 3 C. & P. 615), 
an acLion was brought by a reversioner for the defendant having, before 
the action, commenced and continued a roof or cover to the obstruction 
of an ancient window; and Lord Tenter den held, that the reversioner 
might maintain the action, because it was an injury to the right, and 
the effect of letting the obstruction stand might be that, from death of 
witnesses, the evidence of its erection might be lost, and so the injury 
become permanent. A second action was brought for the continuance 
of tho obstruction ( Shadwell v. Hutchinson, 2 JL Sc Ad. 97), and tho 
former recovery was pleaded. The court held, that if the erection, in 
the first instance, was an injury to the rcveision, the continuance must 
be so likewise. The continuance of the obstruction would, in fact, 
render llic proof of tho title more difficult aL a future time, notwith- 
standing the former recovery. In these eases, as in Thomlinson v. 
Brown and Jesser v. Gifford t the plaintiff recovered for tho injury to 
his right, and the diminution of the value of his estate by the past 
obstruction, and not because it was a permanent erection, which might 
continue when his reversion became an estate in possession. Lord 
Tenlerdcn says, that the injury might become permanent, not that it 
was so. The recovery in the second action shows that the judgment in 
the first was given for the past obstruction, and not for its permanence. 

In Baxter v. Taylor (4 IS. & Ad. 72) the plaintiff fuiled, because 
the trespass proved did not iu fact injure the reversioner. Parke y J., 
states tho law in the same terms as iu Jackson v. Pesked; he says, 
“ I am dearly of opinion that there w'as no injury to the plaintiff’s 
reversionary interest ; and to entitle him to maintain this action it was 
necessary for him to prove that tho act complained of was injurious to 
his reversionary interest, or that it should appear to he of such a per- 
manent nature as to he necessarily injurious.” And in Tucker v. 
Newman (11 A. Be E. 43), Patteson , J., says of Baxter v. Taylor , 
u The subject of complaint in that case was a single temporary act. 
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Blaohnore. 


Kidgill v. 
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Mam ford v. 
Oxford , fyc. 
Rail . Co. 


DISTURBANCE OF EASEMENTS, 

A similar question to that raised in the cases above 
cited] arises where the action is for the disturbance, 


The act was no injury in itself, but was complained of as done with 
intent to establish a right of way.” 

In Dobson v. Blackmorc (9 Q. B. 991), the jury found that no 
damage had been done to the reversion. Lord Denman , delivering the 
judgment of the court, says (p. 1004), “If, indeed, an obstruction of a 
public road appeared to be of a permanent nature in its construction, or 
professed cither by notice affixed, or in any other way, to deny the public 
right, and so led to the opinion that no road was there, the value of the 
house might be lowered in public estimation, and pecuniary loss might 
follow, for which I will not say that an action would not lie.” 

In Kidgill v. Moor (9 C. B. 364), the action was for fastening a 
gate across a way on divers days before the commencement of the suit, 
and continuing it so fastened until the commencement of the suit, to 
the injury of the plaintiff’s reversion-, and after verdict for the plaintiff, 
the defendant moved to arrest the judgment, which the court refused 
to do, because the acts complained of might have been injurious to the 
reversion. Although Mauls , J., and Williams, J., speak of the injury 
as permanent, the record shows that the judgment was given for a 
grievance which ended nt the commencement of the action. 

In Mum ford v. Oxford , Worcester and Wolverhampton Railway 
Company (I H. & N. 34), it was for the first time held, that to give 
a right of action to a reversioner, the injury must be of a permanent 
character. The action was for making hammering noises, to the great 
nuisance of the tenant and all persons being in the house, whereby he 
refused to remain, and the messuage became depreciated, and the plain- 
tiffs were injured in their reversion. The judge at Nisi Prius left the 
case to the jury, with a direction favourable to the defendants, and the 
verdict was for the defendants. The decision of the court, perhaps, 
amounts to no more than that in the case before them the reversion 
was not injured in fact. The hast}', and not very consistent language 
of the judges, in refusing a rule nisi, can hardly be considered as estab- 
lishing the law, that nothing but an act of a permanent nature can be 
a legal injury to a reversion. The Chief Baron says, “ The shed may 
be removed at any time,”— holding, in effect, that a shed which is an 
injury to an casement can be no injury to a reversion if it can be re- 
moved at any time, contrary to Thomlinson v. Drown, Jesscr v. Gifford , 
and Shadwell v. Hutchinson . lie afterwards cites as authority the 
judgment of Parke , «T., in Baxter v. Taylor , in which it is stated that 
an Act not of a permanent nature, if in fact injurious to the reversion, 
is actionable at the suit of the reversioner. One of the judges doubted 
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[not of an easement, but of a natural right, arid it has Remedy by 
been held in such a case that for] a trespass on the land 1 

whether an action could be properly 6aid to be sustainable for an injury Injury to 
to a reversionary interest, a matter which had been free from doubt reversion, 
from tlie time of the Plantngenets. 

In Simpson v. Savage (1 C. 13., N. S. 347), the action was for an injury Simpson y. 
to the reversion by carrying on the trade of an agricultural implement Savage, 
maker near to the plaintiff’s houses, which produced a nuisance of noise 
and smoke, and his tenants gave notice to quit, but had not quitted ; 
and it was proved that, in consequence, the plaintiff's houses would not 
realize as much rent as before. Lord Campbell , at the trial, ruled that 
there was a distinction between the smoke nuisance and the noise, and 
that there was evidence of an injury to the reversion by the smoke. The 
verdict was for the plaintiff, damages 4 Of. Leave was given to set it 
aside, and enter a nonsuit, if the court should be of opinion that there 
was no injury to the reversion. The court, after time taken to consider, 
made the rule for a nonsuit absolute. They say, “After considering- the 
authorities, we arc of opinion that since, in order to give a reversioner 
an action of this kind, there must be some act done to the injury 
of the inheritance, the necessity is involved of the injury being 
of a permanent character.” “The case is not distinguishable from 
Mu m/or d v. Oxford , Worcester and Wolverhampton Hallway Com- 
pany." 11 The real complaint by the reversioner is, that he fears that 
the defendant or some other occupier will continue to make fires, and 
cause smoke re» issue from tb» chimney ; and if the reversion would sell 
for less, that, is not ou account of anything that has been (kmc, but of 
tho apprehension that something will be done at a future time.” In 
this case, the question submitted to the court was, whether the reversion 
had in fact been injured, and as there had been no loss of tenants, 
no reduction of rent, no sale or attempt to sell the reversion, and no 
proof that its value was diminished, the decision may be correct. 

In tho Metropolitan Association for Improving the Dwellings of Metropolitan 
the Industrious Classes v. Vetch (5 C. 13., N. S. 504), tho action was for Association, 
erecting a hoarding to the obstruction of light, and continuing it from $' Gm '• 
thence hitherto, to tho injury of the plaintiff’s reversion. The declaration 
was demurred to, because a hoarding was not permanent, but the court 
gave judgment for the plaintiff— Cochburn^ C. J., on the ground that 
the erection might be permanent, Williams , J., on the ground that it 
might be so far permanent as to be an injury to the reversion. “ There 
are abundant authorities to show, that although tho th'ng complained 
of may not he of a permanent character in tho sense of lasting for many 
years, yet it may be so set up as to be permanent in tho sense of its 
ensuing as an injury to the reversion.” Willes^ J., say 9 , “The dccla- 
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not of a continuous nature, even though committed ex- 
pressly in the assertion of a right, the reversioner could 
not sue (i). 

(ft) Baxter v. Taylor , 4 B. & Sampson v. Hoddinott , 1 C. B., 
Ad. 72. [Alitcr, if the disturb- N. S. 590.] 
ancc was of a continuous nature ; 

ration in an action of this sort must either state something which is 
necessarily an injury to the reversion, as the cutting down timber trees, 
or if it state something else which may or may not be an injury to the 
reversion, it must go on to aver that the reversionary interest of the 
plaintiff is thereby injured.** JJyles, J„ says, “It seems to me, that 
even adopting Mr. Wilkinson's argument (that the hoarding was only 
a temporary erection), a hoarding is something which may or may not 
bo an injury to the reversion.** 

In j Hell v. Midland Bailivay Company (10 C. B., N. S- 287), the 
action was for obstructing the access to the plaintiff’s wharf in the 
possession of his tenants, by railway carriages and other obstructions, 
which were intended to be permanent, in denial of the plaintiff's right, 
and which had caused special damage to the plaintiff, but which the 
defendants had been compelled to remove by injunction before the 
action brought. UtZAv, J., there says (p. 306), “It is npt necessary 
that there should he a permanent obstruction o[ the right of way in 
order to give the reversioner a right of action; it is enough if the act is 
calculated to abridge or interfere with thg estate of the reversioner.” 

In ( rump v. Lambert (L. R., 3 Eq. 401); 17 L. T., N. S. 133), tho 
plaintiff was the owner of two houses, in one of which he resided, ami 
he complained that the defendant, who carried on tho business of an 
iron bedstead-maker, by the noise made in carrying on his business, and 
the smoke and effluvia issuing from bis factory, diminished tho value 
of the plaintiff’s property, as well as interfered witli the comfort and 
health of himself and family. Lord Bomilly } M. It., granted plaiutiff 
an injunction to restrain the defendant from making noises in liis 
factory, so as to occasion nuisance to the plaintiff, as owner or occupier 
of the messuage mentioned in the bill, liis lordship treated a nuisance 
from a noisy manufactory as an injury to the inheritance as well as to 
the occupation. 

In Johnstone v. Hall (2 K. & J. 414), Wood, V.-C., held, that a 
remainder-man could noc enforce a covenant in a lease prohibiting 
trades when the house leased was used as a school, there being no proof 
of damage. lie says, 11 If there were any noxious trade being carried 
on, I should have no hesitation in deciding that there would have arisen 
such a cose of manifest damage to the property that the reversioner 
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The correctness of the decision in the last case ap- Remedy by 

. iii action at law. 

pears to depend upon the question, whether the user — — 

during the continuance of the particular estate would Baylor . V 
be evidence against the reversion, — which the court 
assumed it would not. Hut even admitting that enjoy- 
ment, shown to have commenced since the beginning 
of the particular estate, would confer no title as against 
the reversioner, even if ho was aware of it — a point of 
considerable doubt (c ) — it seems hardly possible to say 

(c) Vide supra, Part I. Chap. V. Sect. 2, pp. 189 — 192. 


would really be injured; but then such a state of facts would bring it Injury to 
within the cases at law where tlio reversioner, having alleged and proved reversion, 
special damage, is allowed to maintain his action/ 1 

In Mott v. Shoolbnd (L. It., 20 Eq. 22), an injunction was refused Mott v. 
to a reversioner against an excessive user of the street in front of his bhoolbred, 
house, by blocking it up with carts and vans, and turning it into n 
stablc-yard. The decision was the same where the nuisance com- Jones v. 
plained of was the noise, steam and smoke arising from steam engines Chappell, 
and machinery, and the house affected was occupied by weekly tenants. 

(. Jones v. Chappell, L. It., 20 J£q. 5:39.) 

A man who carries on a noisy or offensive trade claims a right 
to do bo as against all persons affected by it, and may acquire 
such right if permitted to do so for twenty years (ante, 483). lie may 
acquire it against the reversioner, though during that time the property 
W'as under lease ; at all events, if the reversioner is nimble to show 
when it commenced, and the reasoning in Shadwell v. Hutchinson 
applies. The Earl of Suffolk's ease (13 lien. 4, II; 43 Edw. 3, 29), 
and Lovp v. Piggott (Cro. El. Co), are authorities that a reversioner 
may sue for a wrongful attempt to impose a burden on his land not 
more permanent than the noise or smoko of an offensive trade. 

A reversion is a present estate, entitling a reversioner to the rents, 
valunblo and saleable, and the action for an injury to it is given to 
recover compensation for a past wrong which has diminished its value. 

The measure of damage is by how much loss the reversion will sell for 
In consequence of the wrongful act of the defendant. ( Hashing v, 

Phillips , 3 Ex. 182.) When the nuisance is a continuing one. which 
maybe removed, and the wrongdoer liablo to a fresh action, this is 
not so. In such case the jury should give nominal damages in tho first 
action, and afterwards such damages as may compel the defendant to 
abate it. ( DattishiU v. llecd } 18 C. B. 696.) 
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Remedy by that enjoyjnent during a long particular estate -would 
action at l aw. interpose difficulties to tlic reversioner in resisting 
the claim upon its determination. “ The ground upon 
which a reversioner is allowed to bring his action for 
obstructions, apparently permanent, to light and other 
casements which belong to the premises is, that, if ac- 
quiesced in, they would become evidence of a renuncia- 
tion and abandonment” ( d ). 

[On a demurrer to a count for injury to the plain- 
tiff’s reversionary interest in a house by the erection ot 
a hoarding which obstructed its ancient Kghts (e), Wil- 
liams, J., said, “ if at the trial it. .appears that the thing 
complained of is of a mere transitory character, the jury 
will come to the conclusion that it is not such an injury 
as to entitle the plaintiffs to maintain the action. But 
it may be that this hoarding may have been kept up in 
denial of the plaintiffs’ title to the windows in question; 
in which case it might furnish a serious body of evidence 
against them, if ever their rights should come to be 
contested. In Simpson v. Savage (/), the court thought 
that the making of fires and causing smoke to issue 
was not an act of a permanent nature, so as in itself 
to be an injury to the reversion. But there are abund- 

(d) Per Cur. in Bower v. Hill. Co., 1 II. & N. 34, where the 

See also I Wms. Saund. 340 l),n.; plaintiffs' tenants gave notice to 

1 Notes to Saund. 625; and quit, and left, in consequence of 

Durham and Sunderland Canal loud noises made by hammering 

Company v. Walker , 2 Q. II. in the defendants' workshops, and 
963; Hojmood v. Schofield , 2 M. the court held there was no evi- 
& Rob. 34. dcncc of a permanent injury. Ac- 

[(<» ) The Metropolitan As.wc.ia- cording to the judgment of Willes, 

tion v. Pet eh, 5 C. B., N. S. 604. J., in Hell v. The Midland Railw. 

(/) 1 C. B., N S. 347 ; con- Co., 10 C. B., N. S. 307, it may be 

trary to the ruling of Lord Camp- a ground of action that an act 

bell, C. J., at the trial. See also done has deprived the plaintiff of 
Mvmford v. Oxford, $c. Railw, his tenants. 
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ant authorities to the effect, that though the thing com- Remedy by 
plained of may not be of a permanent nature in the ■ ac - tl ° n — — 
sense of lasting for years, yet it may be permanent in 
the sense of enuring as an injury to the reversion.” 

“ Here,” said Wittes , J., in the same case, “ the thing 
complained of may be an injury to the reversion, as by 
affording, evidence in denial of the right, and, therefore, 
we cannot say that the declaration is bad.” Also, in Bell 
v. The Midland Railway Company (g) 9 the same judge 
laid down “that it is not necessary that there should 
be a permanent obstruction of the way in order to give 
a right of action ; it is enough if the act is calculated 
to abridge or interfere witli the right. In Kidgill v. 

Moor ( h ), locking a gate across a way was held to be 
a sufficient obstruction to give the reversioner a right 
of action. It is enough if, for all substantial purposes, 
the obstruction is of a permanent character” (z). It is to 
be observed, that in Baxter v. Taylor , supra, Taunton 
and Parke , JJ. (/t), held that the act complained of 
would not be evidence of right against the reversioner; 
and that neither in Mumford v. Oxford , 8ft\ Railway 


(ff) 10 C. B., N. S. 287. 

(A) 9 C. B. 364. 

(0 See also per Lord Tenter- 
den , J., in Sha dwell v. Hutehin - 
eon, 3 C. & 1\ 017; per cur. Dolt- 
eon v. DlacJtmore, 9 Q. B. 1004. 
“ The declaration must cither stnto 
something which is necessarily an 
injury to the reversion, as the 
cutting down timber trees or the 
like ; or if it state somethin g else, 
which may or may not be an inj ury 
to the reversion, it must go on to 
aver that the reversionary interest 
of the plaintiff is thercbj r injured. 
When that which is stated cannot 


be injurious to the reversion, the 
allegation that the reversion is 
thereby injured will not help the 
plaintiff. Where it must be an 
injury to the reversion, that con- 
cluding allegation is unnecessary.” 
And where, upon tho face of the 
declaration, it may or may not be 
an injury to the reversion, tho 
question whether it is permanent 
is for a jury. See per Willes, J., 
in The Metropolitan Association, 
$c. v. Patch, ubi sup. 

(JO Parke, J., at p. 73 of the 
report. 


G. 


U U 
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Kemedy by Company or Siwpson v Savage was tlic act a disturb- 
a — ancc of an easement (the onus of establishing which, 
if disputed, would be on the plaintiff), but an injury, 
not of a permanent kind, to a natural right, which right 
would prima facie subsist after the determination of 
the term, and unless the reversioner suffered the inju- 
rious acts to continue after the end of the term (/), they 
would not be likely to afford an obstacle, by way of 
evidence, to the maintenance of the right ; for the evi- 
dence afforded by them might be rebutted by proof 
of the subsistence of the tenancy during the continuance 
of them {in ) ; whereas in the case of the disturbance 
of an casement the proof of its existence is equally 
affected by acts of interference with the enjoyment of it, 
whether the dominant tenement has been under lease or 
not.] 

If the disturbance be continued, a fresh action may 
be maintained from time to time by the persons filling 
the situation of tenant in possession or reversioner (n)* 


Flirty liable to Parties liable to be sued.~\ — The party creating the 
besiiul, disturbance is liable to an action, whether he be the 
owner of the servient tenement or not (o). 


( l ) As to the effect of which, 
see Palk v. Skinner , 18 Q. B. 
575. 

(m) See the notes upon this 
subject, ante, pp. 190—196.] 

(n) Penruddock's case , 5 Rep. 
101 ; Shadwell v. Hutchinson , 2 


B. & Ad. 97; [4 C. & P. 333; 
ItatUhill v. Ueed , 18 C. B. G9C; 
Wdson y. Pvto y 6 Moore, 47.} 

(f») Com. Dig. Action on tho 
Case for a N usance, B. ; Wetton 
v. Dunk, 4 F. & F. 298. 


* In Chancery, the owners of several properties affected by a nuisance 
might join in suing. If one failed to make out his case, the Buit as 
to him was dismissed with costs. Such costs were deducted from those 
of the successful plaintiff. ( Cmfrcdlle v. Johnson , L. R., 10 Ch. 580.) 
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For the continuance of a disturbance, each successive 
owner in occupation of the servient tenement is liable, 
though it may have been begun before his estate com- 
menced. 


Remedy by 
action at law. 

Continuing 

disturbance. 


AVhcre, however, the party was not the original creator 
of the disturbance, a request must be made to remove it, 
before any action is brought ; but it is sufficient if such 
request is made to the party in possession, though he be 
only lessee ( p ). [A request to a former occupier while 
■ in possession will suffice (7).]* 


(jj) Pe nr u (Mock's case, 5 Rep. W. 17G.] 

101 j Brent v. H addon, Cro. Jnc. [(//) Salmon y. Hensley, Ry. 
£55; [Jones v. Williams, 1 1 M. & & M. 189.] 


* That is, if he maintains the erccLion which is a disturbance Qf the 
casement. lie is not liable for the act of a stranger which he neither 
authorized nor adopts. ( Saxby y. Manchester % Sheffield Railte. Co 
L. 11., 4 C. 1*. 198; Daniels v. Potter , 4 C. &'P. 282.) It seems that a 
tenant for years occupying a house, which was an obstruction to light, 
erected before liis tenancy, was not liable to be sued for damages for its 
continuance, because he had no authority to abate it. ( Pyppon v. 
Bo tries, Cro. Jac. *173.) Hut in the case of uu area adjoining a 
highway, which is a nuisance to the public, it is the duty of the occupier 
for the time being to fence it. By occupying he maintains it. [Covjt- 
l at td v. Harding ham, ?> Campb. 398.) So a cainpshcd in front of a 
wharf, which became dangerous in the time of the owner’s predecessor; 
by succeeding to the benefit and having control over it, it becomes his 
duty to repair, or give notice of the danger. ( Wh ite v. Phillips, 15 C. B. f 
N. S. 245.) Any on6 who maintains the nuisance by making use of 
it, is also liable, though not tliu occupier of the land on which it is. 
( Pickard v. Smith - , 10 C. B., N. S. 470; lladley v. Taylor, L. R., 
1 C. P. 53.) A man who has made an excavation in a highway, on 
condition that he repairs it, and has repaired it, is not liable if it after- 
wards subsides. ( Ilyauis v. Webster, L. R., 2 Q. B. 264; 4 Q. B. 138.) 
A man is not liable for the negligence of one with whom he has made 
a contract in carrying out the contract, but a highway surveyor, who 
agrees with another to do certain works on a road, which create a 
nuisance if not fenced, and himself superintends the work, and does not 
contract for the fencing, is bound to fence and responsible for an 
accident caused by tho waut of a fence, ( Pendlebnry v. Oreenhalgh, 
L. R., 1 Q. B. D. 3G.) * 


U U 2 
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If the owner of land on which a nuisance is created 
lets the land, an action for the continuance will lie, at the 
option of the party injured, cither against the landlord 
or the tenant (r).* 

But no such action lies against the landlord for any 
such act of his tenant done during the continuance of 
the tenancy (s).f And a declaration charging a defen- 
dant with the duty of cleansing drains merely " as 
owner and proprietor” is bad ( t ). 


(7-) Christian Smith's case, Sir 
W. Jones, 272 ; lloseivell y. Prior , 
2 Salk. ICO; S. C. 1 Ld. Baym. 
713; It. v. Pedly, 1 A. & E. 822; 
S. C. 3 Nev. & Man. 027 ; [ Thomp- 
son v. Gilson, 7 M. & W. 456; 
and Todd v. Flight, 9 C. B., N. S. 
377 ; in which the previous autho- 
rities are reviewed ; Mason y. 
Shrewsbury and Hereford Hail. 
Co ., L. R. f 6 Q. B. 585.] 

(s) Clieethani v. Ilampson , 4 T. 
R 318; [Pick v. j Bastcrjield, 4 C. 
B, 783; Bishop v. Trustees of 


Medford Charity, 1 E. & E. C97; 
hut sec per Littledalc , J., H . v. 
Pedly, 1 A. & E. 827.] 

( t ) Bussell v. Shenton , 3 Q. B. 
449, [cited in Todd v. Flight , at 
p. 389 ; sec Ifeedie v. London 
N. ir. Iiailw . 65i., 4 Exch. 244; 
Q ay ford , App., Nicholls , Rcsp., 9 
Exch. 702 ; as to the irresponsi- 
bility of tlic possessor for acts 
dono on the land, without his 
authority, by persons while there 
with his permission.] 


* The landlord is not liable, if he has taken a covenant to repair 
from the tenant, because in such case he docs not authorize the con- 
tinuance of the dangerous condition of the premises. ( Pretty v. Bick- 
more, L. R., 8 C. 1\ 401 ; Gtcinncll v. Earner, L. R, 10 C. P. G58. 
See also Gandy v. Jubber, 5 B. & S. 78, 485; 9 B. & S. 15.) If he 
lets a house in a dangerous state, without making any provision for its 
repair, he is only liable to strangers, not to his tenant, or the customers 
or guests of ihc tcnnnt. ( Hollins v. Jones, 15 C. B., N. S. 240.) 
t Preston v. Norfolk and Eastern Counties Bailivay Companies , 

2 II. & N. 735; Bartlett, v. Baker, 3 11. & C. 153. A man who 
makes a drain for the use of his tonants, and keeps it in his own 
possession and allows them to use it, is liable if it becomes a nuisance 
through their user whilst in his possession. (Brown v. Bussell, L. R, 

3 Q. B. 261.) • 
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(b) Forms of Action . 

The ancient common law remedies by assize of nui- 
sance, and the writ of quod permiitat prosternere , had 
long fallen into disuse before they were abolished by 
the recent statute for the limitation of actions and 
suits (?i). 

The modern remedy at law for the disturbance of an 
easement, is generally [by suing upon counts in the 
form of] case. Occasionally, the disturbance may be 
the consequence of a direct act of trespass, and [in 
such case] there appears to [have been] some room to 
doubt whether trespass [was] not the only form of ac- 
tion maintainable (a:). There are, however, authorities 
from which it seems that in all cases of consequential 


(v) 3 & 4 Will. 4, c. 27, a. 36. 
[The rest of this dissertation as 
to the form of the action is now of 
little value, except so far as it may 
enable the reader, by reference to 
the authorities relating to the 
form of action, to ascertain what, 
on a given state of facts, is the 
nature of the cause of action. It 
is unnecessary now to clccL be- 
tween the forms of action, trespass 
and case; for, in the first place, 
by the Common Law Procedure 
Act, 1852, s. 3, tlic plaintiff is re- 
lieved of the necessity of naming 
n form of action in the writ; se- 
condly, by s. 41, he may join any 
different causes of action in the 
same suit,— so, if there ho any dif- 
ficulty in determining whether tres- 
pass or cafie be the proper form, he 
will join both forms; thirdly, sup- 
posing he declares in the wrong 
form, but the facts alleged disclose 
a cause of action, then, special de- 


murrers being abolished (s. 51 of 
the act), and formalities in general 
rendered immaterial (s. 50),— in- 
deed in some cases objectionable, 
as the allegations vi et armis and 
contra pacem (s. 49),— uu iuformal 
count will be sufficient, unless the 
informality be finch as to preju- 
dice, embarrass or delay the fair 
trial of the action; and even then, 
the only course open to the defen- 
dant is to apply to a judge or tho 
court to strike out or amend tho 
count under s. 52. Besides which, 
most extensive powers of amend- 
ment at any stage of the proceed- 
ings arc given by s. 222 of tho 
act.] 

(a) See this subject fully dis- 
cussed in Harris v. lhjding, 5 M. 
& W. 72. Sec also Fay v. Pren- 
tice, 1 C. B. 828; [and, generally, 
the notes to Scott v. Shepherd, I 
Smith, L. C. 407.] 
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[ 406 ] 


injury resulting from a direct act, tlic party aggrieved 
has the option of suing either in trespass or in case. 

Where the injury results from an act which is partly 
a trespass, and partly productive of consequential injury 
only, it is expressly decided that case is maintainable, 
and it seems that trespass also might be supported. 

In Wells v. Ody (y), an action on the case was brought 
for the stoppage of ancient windows, by the erection of 
a Avail. It appeared in evidence that the houses of the 
plaintiff and defendant were contiguous, and that the 
defendant had erected a party- wall, which stood partly 
on his own and partly on the plaintiff’s land. A further 
elevation by the defendant of the party-wall, to form 
the side of a workshop, had the effect of darkening the 
plaintiff’s ancient windows. One question left by the 
learned judge (Parke, 11.) to the jury was, “Whether, 
supposing the Avail to consist only of that part Avliich 
stood on the plaintiff's laud, it would have the same 
effect as the wall which Avas actually erected:” The 
jury found that it would. It was then objected on the 
part of the defendant, that the action should have been 
in trespass, tlic part of the Avail Avliich was nearest the 
plaintiff’s windows, and therefore the proximate cause 
of the injury, being erected on the plaintiff’s oavii land, 
and, consequently, a direct injury to the plaintiff’s 
property. 

The verdict was taken for the plaintiff, with liberty 
to the defendant to move for a nonsuit. A rule having 
been obtained, it Avas urged in argument, “ That, though 
trespass might lie, a plaintiff was, in every case, at 
liberty to Avaivc it, and bring case for the consequential 
injury.” Branscomb v. Bridtjes (z), and Smith v. God- 
{y) 1 M. & W. 152. ( Z ) IB. & a H5. 
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win (a), were cited. The court did not decide the case Remedy by 
upon this broad ground, but confined their judgment to — - ctl - 011 . ftt * ftW * 
the decision, That where an injury had been done, of rre ®^ or 
a consequential nature, to the comfort and convenience Wells v. Ody. 
of another, effected partly by an act of trespass, and 
partly by an act that was not a trespass, but from 
either of which the injury must and would have re- 
sulted, case might be maintained and the court also 
said, that in such a case trespass would lie. “ Suppose,” 
said Lord Abinger , “ a person’s premises arc injured by 
the changing of a water-course by the erection of a 
weir partly on the land of the plaintiff and partly on 
the land of the defendant, the erection of that which 
is on the plaintiff’s land would be the subject of an 
action of trespass; and doing the same thing on the [ 407 ] 

defendant’s would be the subject of an action on the 
case. If both acts are done at the same time, and 
form part of one res gotta , and the consequential 
damage is in respect of both together, it appears to 
me the plaintiff may bring his action of* trespass, or 
his action oil ihe case. Then 1 , arc not wanting suffi- 
cicnt analogies to show that, where an injury is done 
to a right of way — in fact, where there is a common 
injury — there may be a common remedy, and there a 
party may adopt either.” “ It appears to me,” said 
Parke , I}., “ that this action is maintainable. This is 
a wall built partly on the property of the plaintiff, and 
partly on that of the defendant. The wall is an entire 
Avail, and not separate. Then it appears to me this is 
a case in which the plaintiff has the option as to the 
form of action he may choose to adopt, and the more 
natural and proper remedy is by an action on the case.” 

(a) 4 B. & Ad. 413. 
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It is obvious, that if the principle contended for in 
argument in the case of Wells v. Oily — that a plaintiff 
may, in all cases, waive the trespass, and sue for the 
consequential injury — had been recognized as undoubted 
law, the case might have been at once disposed of, with- 
out entering into the refinements upon which the judg- 
ment of the court was founded. 

Trover affords a similar instance of waiving the tort, 
and suing for the consequential injury. 

Modern decisions appear to lean in favour of the 
election, cither to sue for the trespass, or to waive that, 
and sue for the consequential damage only ; and there 
arc ancient authorities bearing on the same subject, to 
the like effect : — “ If I have a house, by prescription, on 
my soil, another cannot erect his house, on his own soil, 
so near to my land as to cause the rain to flow from it 
and fall upon my land” (4). “ So, if a man erect a house 

which overhangs iny house, this is a nuisance to my 
house ; for, of necessity, the rain must fall from it on my 
land, and this taketh away my air, and preventeth 
me building up my house as 1 lawfully might” (c). 

In Whitting v. Beenway {(I s ), it was held, that an ac* 
tiou on the case was maintainable against the defendant 
for having with force and arms erected a certain weir or 
bank, by means whereof the water of a certain stream 
overflowed the plaintiffs’ meadow : it is there said, that 
the bank was laid as erected vi et armis (e), and not the 
overflowing — which was the injury there complained of. 

(&) 1 Rolle’s Abr. Action on G. pi. 12. 
tbo Case, 107, pi. 17, citing 22 II. ( d ) 2 Rolled Itcp. 248. 

6, 15; 9 Co. 58, Bland* s case , [(c) The Common Law Pro- 

referred to by Porltc, B., in llW/s ccduro Act, 1852 (s. 49), directs 
v. Oily. that tliis and the allegation contra 

(<0 2 Rolled Abr. 140, Nusans, pacciu should not be made.] 
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In Fitz. N. B. (/), a similar injury was held to be Remedy by 
the subject of an action of trespass. - 

The Earl of Shreivsbury's ease (g) is an important Earl of 
authority on this subject. That was an action on the calc! 1 * 
ease, in which the Earl of Shrewsbury declared, setting 
out his title as Seneschal of Mansfield, and complained, 
that the defendant with force and arms, prevented him 
from exercising his said office, and receiving the profits 
thereto by law belonging ; to the writ and declaration 
it was objected, that they were vi ct armis; and the 
books, 43 Ed. 3, 33 c, and 17 Ed. 4, 2, were cited, 
and F. N. B. 86 II, that an action on the case shall 
be vi et armis ; and as to that, it was resolved by [ 409 ] 

the court that the writ and declaration were good 
enough. 

“ And a difference was taken betwixt non-feasance 
and mis-fcasancc ; for non-feasance or negligence shall 
never be said vi et armis, for that would be opposition 
in objeeto ; neither for negligence or non-feasance shall 
the writ, say, contra paccm. 12 II. 4, 3 a, 45 E. 3, 17 b, 

43 E. 3, 33 a. But some writs shall be contra paccm, 
which shall not be vi ct armis, as 9 II. 6, 1 a. Recap- 
tion shall be contra paccm, and against the law and the 
statute, but shall not be vi ct armis. So, in all actions 
for a thing done against any statute, the writ shall be 
contra paccm, vide 17 E. 3, 1 a, although it is for non- 
feasance. But when there are two causes of an action 
on the ease, the one causa causans, and the other causa 
causata, causa causans may be alleged to be vi ct armis, 
for that is not the immediate cause or point of the action, 
hut causa causata, as in 12 II. 4, 3 a: the putting of 
dung into the river is causa causans, and, therefore, it 
(/) Trespass, 87 II. (y) 9 Rep. 16, h. 
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Remedy by may be vi et armis, but causa causata, tlie point of the 

1 action on the case, is the drowning of the plaintiff’s land. 

So, i q R. 2, Hosteler, 7, Register, 105 a, the breaking 
of the inn may be alleged vi et armis ; for defcctus cus- 
todial is the point of the action on the case against the 
hostler, M. 29 E. 3, 18 b. The Abbott of Evesham 
brought an action on die case against certain persons, 
and declared that he had a fair in S. with all that be- 
longed to a fair, and that the defendant with force and 
arms disturbed the people coming to the fair (which was 
causa causans), by which the plaintiff' lost his toll (which 
was causa causata), the point of the action, and the 
[ 410 ] action maintainable. Vide 16 E. 4, 7 a, b; E. N. 11. 

89 M.; 19 11. 2, tit. Action sur lc Case, 52. So, in 
the case at bar, the defendants might, vi et armis, 
hinder or interrupt the plaintiff' in exercising the office, 
and that is causa causans, by which he loses his fees, 
&c., and that is causa causata, the point of the action, 
7 II. 4, 44 b. If an action on the case has sufficient 
matter, although it has matter impertinent also, yet it 
shall be maintainable.” 


Pilts v. 
Ou luce. 


In Pitts v. Gaince and another (ft), the declaration 
stated, that the plaintiff* was master of a ship, which was 
laden and ready to sail, and that defendant entered and 
seized the ship, and detained the ship. It was objected 
that the action should have been in trespass; and 4 
Ed. 3, 24 ; Palmer, 47 ; 13 II. 7, 26, were cited as au- 
thorities. Ilolt , C. J., said, “ The master only declares 
as a particular officer, and could only recover for his 
particular loss; yet he might have brought trespass as 
a bailiff of goods may, and then, as a bailiff, he could 
only have declared upon his possession, so that he 


(//) Salk. 10. 
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was possessed, winch is enough to maintain trespass. Remedy by 

° action at law. 

J uugrncnt pro querente. 

So, in Mikes v. Cahj (/), it was held, that an action 
on the case would lie by the master of a ship against the 
officers of a corporation fur wrongfully distraining his 
cargo, whereby he lost his voyage, Lord Holt expressly 
stating, “that lie might have trespass or case, at. his 


election.” 

Where the injury lias been caused partly bv mis- Case will lie 

„ _ * _ _ . , where injury 

feasance, and partly by non-feasance, it seems to have caused partly 
been clearly settled, that an action on the case may be 
maintained (A) : there arc, however, cases in which it partly by non- 

v 7 m m feasance. 

has been held, that case would lie, though the injury j- j 

complained of was the immediate result of the wrongful 
act of the defendant (/). 

From these authorities it appears to be clear, that 
there arc many instances of actions on the case [for 
damage occasioned by force]. 

[ In actions for the disturbance of easements, writs of 
injunction against the repetition or continuance of the 
injury may now be granted by the common law courts 
or judges, and may be claimed in the writ and declara- 
tion or ex parte (/«).] 


(0 12 Mod. 381. 

(k) Scot t y. Shepherd, 2 W. 
II lack stone, 807 ; Ogle v. Barnes 
and others, 8 T. H. 188; Brans- 
comb v. Bridges , 1 11. & C. 145; 
Morcton v, Harder n , 4 B. & C. 
223. 

(J) Williams v. Holland , 10 
Bing. 112; and cases there oiled; 
Smith v. Good?vin } 4 B. & Ad. 
413; Wells v. OJy, per Parke , 11. 
supra, p. Gf>3. 

In Ban-trie v. Dev, 2 ltolle, Rep, 


130, the court held the dec laration 
bad, because it contained two dis- 
tinct causes of action— one, “ the 
breaking open and carrying away 
the piers,” the subject of an action 
of trespass ; the other, “ the lock- 
ing np the plaintiff s own pew, per 
q uod he could not sit there to hear 
divine service,” the subject of au 
action on the case. [But see ante, 
p. G61, u. (u).J 

[(»0 See the Common Law Pro- 
cedure Act, 1854, 17 & 18 Viet. 
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Remedy by 
action at law. 

Allegation of 
title in the 
declaration. 


f Tehhutt v. 
Selby. 


[ 412 ] 


(c) Pleadings in Actions for Disturbance (w). 

The Declaration — The Allegation of Title. ^ — When- 
ever a plaintiff claims more than he is entitled to of 
common right, lie must allege in his declaration, that 
— lie ouglit to have that which he demands (g). 

Thus, in a recent case(/;), the declaration stated 
that the plaintiff was possessed of certain rooms in a 
dwelling-house, and in respect thereof was entitled to 
an casement to take water from a cistern, and that 
defendant wrongfully, &e. “ locked and fastened, and 
caused and procured to be locked and fastened up, a 
certain door and doorway, situate and being in the said 
dwelling-house, ami leading to the said cistern, and 
kept and continued the same so locked and fastened up 
for a long space of time, to wit, &c., and thereby, for 
and during all that time, continually hindered and pre- 
vented the plaintiff and his family from having access 
to the said cistern, and absolutely prevented plaintiff 
and his said family from taking any water from the 
said cistern, and wholly excluded them from the use, 
benefit and enjoyment of the same ; and plaintiff and 
his family, by means of the premises, could not, during 
any part of the time aforesaid, obtain water from the 


c. 125, as. 79 — 82. The discussion 
of these sections must be left to 
the general treatises on practice. 
For cases decided upon them, see 
Jewel v. Chaplin, 2 Jur., N. S. 
931; De La Jive v. Fort excue, 
2 II. & N. 324; Carnes v. Nesbitt , 
7 II. & N. 158, 778; and also Shaw 
v. Stenton, 2 H. & N. 858.] 

[(») The importance of such 
rules of pleading as peculiarly re- 
late to easements lins been dimi- 
nished by the C. L. 1*. Act, 1 852, 


and to so great an extent as to 
render mere points of pleading 
scarcely worthy of discussion in 
this treatise; consequently, it has 
been thought desirable in the pre- 
sent edition to abstain from adding 
largely to this chapter.] 

(«) Wyatt v. Harrison , 3 B. & 
Ad. 871; \Laing v. Whaley , 3 II. 
& N. 675, 901.] 

( p) J'ebbntt v. Selby, 6 A. & E. 
786. 
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said cistern, nor have the use and benefit of the same, 
as they of right, &c.” 

After verdict for the plaintiff upon an issue traversing 
the right to the cistern, the court arrested the judgment, 
upon the ground, “that the issues having passed over 
the question of right to the doorway, no facts could be 
intended, and that the judgment must be taken as to 
this point, as if it were by default or on general demur- 
rer ; and though if the declaration had alleged generally 
a right to use the cistern, and had complained that that 
right was interrupted, it might have been good ; yet, 
as it had staled the particular mode of obstruction, 
by fastening the door, the plaintiff was bound to allege 
a right to pass through tlie door and the fastening 
was assimilated to a common obstruction to a way, 
where the right to use ihe way should appear. “ The 
plaintiff,” said Lord Denman , “ is prevented from 
going where he is not shown to have a right to go, 
in order to get to a place where he has a right to 
('/)■ 

In some early authorities a distinction is taken as to 
the mode of alleging title in actions against strangers 
and in actions against the terretenant of the servient 
tenement : in the former case it was admitted that a 
general allegation, “ that he had and ought to have the 
right claimed,” was sufficient ; while in the latter case 
it was said, that a title by grant or prescription must be 


Remedy by 
action ut law. 


[ 413 ] 


[(^) InLaiiigv . Whaley* 3 II. Jfow without Veing fouled and 
& N. G75, 901, a count, for pol- polluted” but was held bad on 
luting the water of a canal which arrest of judgment, on the ground 

supplied boilers on the plaintiff’s that it did not, show that tho 

land, alleged “ that tlic plaintiff plaintiffs were entitled to the flow 
enjoyed tho benefit of tho water or enjoyment of the benefit of tho 
for that purpose, and that tho water.] 
water used and ought to run and 
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Remedy by 
action at law. 


General allega- 
tion iii all 

caiscs Hufficient. 


[ 414 ] 


shown, it being an attempt “ to put a charge upon” the 
defendant (r). 

It appears, however, to be now clearly settled, that in 

all cases, whether the action be brought against the ser- 
vient owner, or a stranger, a general allegation of right 
is sufficient (.<?). 

It [was formerly] usual in practice ( t ), in declaring for 
a disturbance of continuous easements, as rights to light 
and support, to allege antiquity of enjoyment; although 
such an allegation may possibly, in some cases, be ope- 
rative where the general claim of right is omitted ( u ) ; 
yet, if the latter be inserted, there is no more reason 
for requiring a specific description of title in these in- 
stances than in the case of away ( x ) or water-course (y) ; 
and it has accordingly been decided that, in an action 
for stopping light, a declaration, alleging that the plain- 
tiff was possessed of a house in which he ought to have 
such and such lights, was good on demurrer ( z ). 

Where the plaintiff claims under a disposition of the 
owner of two tenements (as in the case of Compton v. 
Richards (a ) ), such allegation of antiquity must be 
omitted ; or, if inserted, must be treated as immaterial. 

In actions by the reversioner, he must show that he 


(r) St. John v. Moody , 3 Kcble, 
528, S. C. 531 ; Blockley y. Slater , 
1 Lutw. 110; Wi nford v. Wollas- 
ton, 3 Lcvinz, 2GG. 

(») Tenant v. Ooldrvin , 1 Salk. 
3G0; S. C. 2 Ld. Ravin. 1089; 
Rider v. Smith, 3 T. K. 7GG; 2 
Wins. Saund. 113 a, note; 2 Notes 
to Suiuid. 3G1; Com. Dig. Pleader 
(C. 39); see, also, Trower v. Chad - 
wick, 3 Scott, 699; 3 Bing. N. C. 
334. 

[(f) This practice has ceased.] 


(//) Com. Dig. Prescription, H.; 
1 Vyatt v. Harrison , 3 B. & Ad. 
871. 

Or) Blockley y. Sluter, 1 Lut. 
119. 

(y) Sandy s v. Trefusis , Cro. 
Car. 57 5; [see the form given by 
the C. L. P. Act, 1852, Sched. B. 
f. 30, of a declaration for divert- 
ing a watercourse.] 

(z) Villers v. Ball, 1 Shower, 7. 
{a) 1 Price, 27; ante, p. 121. 
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sues in that capacity, and allege that the disturbance is Remedy by 
to the injury of his reversionary estate (b). 

As the right to an casement exists in respect of the Description 
dominant tenement, the declaration usually states the 
possession of the tenement by the plaintiff, and that by 
reason thereof he was entitled to the right for the dis- 
turbance of which the action is brought. 

[In actions for taking away support from houses, 
counts not averring title at all, but not disclosing any 
right on the part of the defendant, have been held 
good, on the ground that the mere enjoyment of sup- 
port is sufficient title against a wrong-doer (c). In 
actions for damage to land by removal of support, it 
is unnecessary to allege title, because the right violated 
is not an easement, but an ordinary and presumable 
incident of property ( d ) ; and if a modern house is 
damaged by the subsidence of the land, caused by the 
removal of the support, and the subsidence would have 
taken place though the house had not existed, then it 
should scorn that compensation for damage to the house 
may be recovered under a count for injury in respect of 
the land, merely claiming compensation for damage to 
the house by way of damages (*?).] 

A right of way may be alleged to be appurtenant to 
the dominant tenement ( f ). 

“ However, although the plaintiff is at liberty to 
declare upon his possession generally, yet if he under- 

(l) Jackson v. Peeked, 1 M. & & N. 133; sec Hilton v. T \hitc- 

Scl. 234; [see ante, p. 6 57, n. (i), head , 12 Q. B. 734. 
the passage cited from the judg- (d) See ante, pp. 358, 360. 
ment of Whiles, J.] (<?) See Brown y. Bolins , 4 II. 

[(c) Jeffries y. Williams , 5 & N rf J86 ; and ante, p. 360.] 

Exch. 792; Billy v. Carter , 4 II. (/) Bright v, Walker, 1 Cr. M 

& Ros. 211. 
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Fran knm v. 
Lord Fal- 
mouth. 

C 415 ] 


takes to set out a title, and does it insufficiently, the 
declaration is bad” (</). If, however, the title, as stated 
on the face of the declaration, is good, it has boen said 
that the plaintiff is not bound to prove the same title as 
lie has set out in his declaration (A), “ for the disturb- 
ance is the gist of llic action, and the title is only in- 
ducement, and cannot bo traversed.” He must prove 
the same right, but he need not prove the same title (/). 

In Frankum v. Lord Falmouth (A), the plaintiff 
alleged that he was possessed of a certain mill, “ and 
by reason thereof had, and of right ought to have, a 
certain water-course, which had been used and accus- 
tomed to flow, and still of right ought to flow, to it.” 
The defendant traversed the plaintiff’s right to the water 
modo et forma. 

It appeared, at the trial, that the stream was an ancient 
stream, but that the mill had not been built more than 
fourteen years. Aldsrson , B., held that this evidence 
did not support the right claimed, and refused to amend 
the record, on the ground that such amendment would 
cause a material alteration in the issues ; he, however, 
directed the jury to find the facts specially ; and the 
special finding was indorsed on the record, under the 
3 & 4 Will. 4, c. 42, s. 4. The Court of King’s Bench, 


(ff) 1 Wins. Suuml. 340 A ; 1 
Notes to Suuiul. 625; Lome v. 
Cashford, 1 Sulk. 303; Crotrther 
v. Oldfield, 2 Ld. Kaym. 1230. 

(Jt) 1 Wins. Saunders, 340 a; 
1 Notes to Saund. 023. 

(»') Buller, N. P. 70; Ferrer v. 
Johnson, Cro. Eli*. 335. Proof of 
a larger easement than that al- 
leged will support the declaration. 
Duncan v. Louch, 6 Q- B. 914; 


[1 Smith, L. C., notes to 11 ri stow 
v. Wright , 5th cd. 589. Variances 
arc now so liberally amended under 
the C. L. P. Act, 1852, that this 
subject of variance lias ceased to 
ho of; sufficient importance to war- 
rant a further discussion of it in 
this work. ] 

(k) 2 A.&E.4G2; S. C. 4 Nov. 
& Man. 330. 
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on motion, agreed with the learned judge, and refused Remedy by 
a rule to enter judgment for the plaintiff. The court — 
said, “ The variance was material, and the defendant 
might have prepared his defence to meet the claim made 
in respect of the mill, and not of the land.” 

The real ground of this decision appears to have Principle of 
bceu, that not only was the title different, but the right ^ <Xwmm ' 
proved was altogether a different one from that stated 
in the declaration. The right, proved was to the flow of 
the stream in its accustomed course ; in other words, to 
the natural casement. The right alleged was in respect 
of an appropriation, which, to confer a title, must have 
been ancient, and might have been in derogation of the 
natural easement, and, at all events, was totally irre- 
spective of it. 

By the recent statute, in all actions upon the ease. Prescription 
and other pleadings wherein the party claiming may Act ’ 

“now. b} r law allege his right generally, without aver- [ 416 ] 

ring the existence of such right from time immemorial, 
such general allegation shall still be deemed sufficient ; 
and if the same shall be denied, all and every the 
matters in this act mentioned and provided shall be 
admissible in evidence, to sustain or rebut such allega- 
tion” (s. 5). 

The plaintiff [should] describe in his declaration the 
nature of the right, in the enjoyment of which lie has 
been disturbed — thus in an action for the disturbance 
of a way he [should] state the terminus a quo and ad 
quern , and the kind of way he claims, as a footway (/), 

&c. ; but a precise local description, as by alleging the 
land to be in any particular place, is not requisite — 

(l) Vide Com. Dig. Action on the Case for a Disturbance, B. (1); 

Chimin, D. (2). 

G. 


X X 
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Remedy by [should not be given], nor should the intervening closes 
. [be mentioned] (in). 

•Allegation of Of the Statement of the Breach .] — In an action on 
bicach of duty. C£lge f or a disturbance, it is sufficient to allege a 

disturbance generally, without showing the particular 
manner of the disturbance (w)* 

“ I incline to think,” said Lprd Ellefiborough ( 0 ), 
"that the gravamen need not Tie described with any 
local certainty. A plaintiff in such an action may 
indeed make it necessary to prove the gravamen in a 
particular place, by giving it a specific local description, 
as by alleging the nuisance as standing and being in a 
[ 417 ] certain place, particularly described; but in general 

such particularity is not necessary.” “ It is sufficient 
to describe the substance of the injury, in order to give 
the other party notice of what lie is to defend.” 

" It would have been sufficient,” said Le Blanc , J., 
“ to have stated that they diverted the water above the 
navigation of the plaintiffs, by means of which the in- 
jury complained of happened.” 

In the recent case of Tebbutt v. Selby , Patteson , J., 
appears to have doubted whether such a general allega- 
tion of obstruction would be sufficient (p), 

Venuo. In all actions for the disturbance of an easement, the 

venue is local (<?), but, as in other eases of local actions, 

(7/1) Simpson v. Lewthrvaite , 3 Dee, Cro. Jac. 604. 

B. & Adol. 22G; [see the Common ( 0 ) Mersey arid Invcll Nariga- 
Law Procedure Act, 1852, Sched. tion v. Douglas, 2 East, 497. 
(B.), form 4G. That Act extin- (p) 6 A. & E. 793. [In the 
guished the right to demur on the form of declaration given by the 
ground of uncertainty, ] Common Law Procedure Act, 1852, 

00 Com. Dig. Action on the Sched. (B.), 30, the manner of the 
Case for a Disturbance, B. (1); disturbance is stated.] 

Anon., 3 Leon, 13; Dawney v. (q) Com. Dig. Action, N. 3. 
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it may be changed after issue joined, though not be- Remedy by 
fore (r), by order of the court or a judge (s).* action at law. 

Of the Plea.'] — Previous to the modification of the Pleas, 
rules of pleading, [in II. T., 4 Will. 4,] the plea of the 
general issue in an action on the ease, in addition to 
traversing the whole declaration, was sufficiently com- 
prehensive to let in almost every possible defence. 

By the new rules [of pleading (T. T., 1853, r. 16) (/)], New rules, 
the plea of not guilty in actions [for torts] <c shall ope- 
rate as a denial only of the breach of duty, or wrongful 
act alleged to have been committed by the defendant, 
and not of the facts stated in the inducement ; and no 
other defence than such denial shall be admissible 
[under that pica] ; all other pleas, or denial, shall take 
issue on some particular matter of fact alleged in the 
declaration.” 

“ Fx. gr . In an action for a nuisance to the occupa- 
tion of a house by carrying on an offensive trade, the [ 418 ] 

plea of not guilty will operate only as a denial that the 
defendant carried on the alleged trade in such a way as 
to he a nuisance to the occupation of the house, and 
will not operate as a denial of the plaintiff’s occupation 
of the house. 

“ In an action for obstructing a right of way, such 
pica will operate as a denial of the obstruction only, and 
not of the plaintiff’s right of way.” 

In Frankum v. Lord Falmouth ( u ), the declaration Frankum v. 

Lord FaU 

(r) Bell v. llarrison , 2 C. M. same as one of II. T., 4 Will. 4.] mouth. 

& It. 733. 00 2 A. & E. 462; S. C. *1 Ncv. 

(0 3 ,& 4 Will. 4, c. 42, *. 22. fc Man. 330. 

[(0 This rule is substantially the 

* Abolished by Judicature Act, 1875 (38 & 39 Viet. c. 77, Schcd. 

Ord. XXXVI. rule 1). 


x x 2 
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Dukes v. Goat- 
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right. 

Manning v. 
Wasdale. 


[ 419 ] 


Justification 
under case- 
ment. 


DTSTUKIJANCE OP EASEMENTS^ 

set out that the plaintiff was possessed of a water grist 
mill, and by reason thereof ought to have had and en- 
joyed the water of a certain stream flowing to the said 
mill. The breach alleged that the defendant “ wrong- 
fully and injuriously diverted the stream/’ &c. The 
fact of the diversion having been proved, it was held, 
that the plea of not guilty to the allegation of fC wrong- 
fully and injuriously diverting” did not put the title in 
issue, and that the plaintiff was therefore entitled to a 
verdict. 

So in DuJtcs v. Gostling (.z), in an action for dis- 
turbing a right of way, it was held that the plea of 
not guilty put in issue the fact of obstruction only, 
and admitted the inducement, as stated in the declara- 
tion. 

If the defendant relies upon a loss of the casement — 
for the disturbance of which the action is brought- — by 
the pluintiif’s non-user, such non-user must be pleaded 
according to its legal effect (•//). In this case lie ought 
to traverse the plaintiff’s right ( z ). 


(d) Of the Pleadings where Tort is justified under 
an Easement . 

The pleadings hitherto considered have been those 
used in actions brought for the disturbance of an case- 
ment. The pleadings in actions in which the defendant 
justifies the act complained of by virtue of an easement, 
present greater difficulties. 

(a-) 1 Bing. N. C. 588 ; S. C. I (g) Maiming v. Wand ale, 5 A. 
Scott, 750. Sec Trorvcr y. Chad - & E. 758. 

melt , 3 Scott, G99; S. C. 3 Bing. [(z) Sec Rcnshaw v. Bean , 18 
N. C. 334. Q. B. 112.] 
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The defendant suffers from the operation of the Justification 

inveterate rule of pleading, which requires greater Un menT**" 

certainty and precision in the plea than in the declara- certainty of 

tion (a), allegation in 

x 7 t picas. 

In a declaration for a disturbance to an easement, it 

has been already seen that a general allegation of title 
is sufficient (/>). In a plea justifying by virtue of such 
a right, the title to the right must be set. out formally. 

So long as the distinction existed between the mode Inconsistency 
of stating title in actions against a wrong-doer and 
against the terre-teuant, this rule was consistent; but 
it is somewhat difficult to sec why, in an action against 
a terre-tenant seeking to impose a burthen upon him, 
a greater degree of laxity should have been permitted 
to the claimant, when alleging his right, than when 
defending himself under it. In either case, the title 
under which lie claims is equally within his own know- 
ledge. 

It is clearly established, that, in a plea justifying the Particular 
act complained of under an easement, the particular title p\eadod. Bt b ° 
upon which the defendant relies, whether by grant or [ 420 ] 

prescription, or by user under the statute, must be set 
out. 

If the defendant justifies at common law, whether 
by grant expressed or implied, as by prescription or 
otherwise, he must show that the easement has been 
annexed to the fee in the dominant tenement: and 
if he cannot allege himself to be the owner of the 
fee, he must deduce the title to his own particular 
estate (c). 

(a) Grimstead v. Marlowe , 4 T. (&) Vide supra, p. 670. 

R. 717; 1 "Wins. Saund. 346, n.g (c) See Com. Dig. Chimin, D. 2; 

1 Notes to Sannd. G24. Stephen on Pleading, 3rd ed. 805, 
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Prescription 

Act. 


General allega- 
tion of enjoy- 
ment. 


{ 421 ] 


Periods of en- 
joyment. 


DISTURBANCE OF EASEMENTS, 

In justifying under a prescriptive right of way the 
termini [should be set out], but the intervening closes 

over which the way passes should [not] be mentioned ( d ) ; 
and this is equally the case, though one of the interven- 
ing closes is shown to be in the defendant’s own occu- 
pation (c). 

By the Prescription Act it is declared, “ that in all 
pleadings to actions of trespass, and in all other plead- 
ings, wherein before the passing of this act it would 
have been necessary to have alleged the l ight to have 
existed from time immemorial, it shall be sufficient to 
allege the enjoyment thereof as of right by the occupier 
of the tenement in respect whereof the same is claimed, 
for and during such of the periods mentioned in this 
act as may be applicable to the case and without claim- 
ing in the name or right of the owner of the fee, as is 
now usually done; and if the other party shall intend 
to rely upon any proviso, exception, incapacity, dis- 
ability, contract, agreement, or other matter herein- 
before mentioned, or on any cause or matter of fact or 
of law not inconsistent with the simple fact of enjoy- 
ment, the same shall be specially alleged and set forth 
in answer to the allegation of the party claiming, and 
shall not be received in evidence on any general traverse 
or denial of such allegation” (s. 0). 

The periods, (twenty or forty years,) herein men- 
tioned, must be those immediately preceding the bring- 

Rule 5; [6th cd. 231]; 1 Wina. Procedure Act, 1852; and] per 
Saund. 346 n; 1 Notes to Saund. Dodderidgc , J., in Sloman y. 
624; Bird v. Dickinson, 2 Lut. West , cited 1 East, 380; Simpson 
1526; per Coleridge , J., in Bailey v. Lewth waitc, 3 B. & Ad. 226. 

v. Appleyard, 8 A. & JC. 1G7. 0) Jackson v. Shillito, cited in 

00 See [the form of pica in Wright v. llattray , 1 East, 381. 
Sched. (B.) of the Common Law 
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ing of some suit or action in which the claim shall be Justification 
brought in question (jf ). The plea need not state the ^mont! 8 ^ 

enjoyment to have been had during the requisite period 

"next” before the action brought, such words being 
nothing more than an exposition of the proof required 
to establish "the right” (t/); but if the words "next 
before” are used, the enjoyment must be alleged with 
reference to the bringing of the action, and not to the 
commission of the acts complained of (A). 

A plea under the statute must state the enjoyment to 
have been " as of right,” or it will be bad in arrest of 
judgment (i), [except in the case of lights,] 

Such a plea [should] state the enjoyment to have 
been without interruption (/t). Under a plea of forty 
years’ user, according to the statute, evidence of what 
took place before that period is admissible as showing 
the state of things at the commencement of the forty 
years’ enjoyment (/). 

In pleading at common law a right to an easement Pleas at com- 
by a modern lost grant, both tlic date and parties to mon law ' 
the supposed instrument must [formerly have been] set 
out, [but should not be now] (mi). 

There appears to be no precedent for a plea of an Disposition of* 

(/) Monmouth Canal Com- P. 07; [7 A. Sc E. 69S, S. C.] 
jinny v. Harford , 1 C. M. Sc R. (£) llolford v. Hafiliinson, 5 Q. 

014; Tickle v. Brown, 4 A. Sc E. 15. 084. 

309; Wright v. Williams, 1 M. & (7.*) [Common Law Procedure 

AV. 77; [Richard* v. Fry, 7 A. & Act, 1852, Soiled. (13.), form 46; 

E. 698; Ward y. Robins, 15 M. Sc but see] per Patteson, J. f in Ri- 
W. 242; Low e v. Carpenter , 6 chords v. Fry, 3 Nev. & P. 67. 

Exch. 825.] (1) Lawson v. Langley , 4 A. & 

. Jones y. Pri ce, 3 Scott, 37G; 35.890. 

S. C. 3 Bing. N. C. 52; [the Com- (w) llendy y. Stephenson, 10 
mon Law Procedure Act, 1852, East, 55; [C. L. 1\ Act, 1852, ss. 

Sclicd. (B.), form 46.] 49, 51.] 

( h ) Richards v. Fry , 8 Nev. & 



680 


DISTURBANCE OF EASEMENTS, 


Justification 
under ease- 
ment. 


owner of two 
tenements. 

I" 422 1 


Necessity. 


Distribution 
of plea. 


easement arising from the disposition of the owner of 
two tenements ; but it should seem that, as in the ease- 
ments of necessity, the right must be pleaded as arising 
by implied grant from the joint owner at the time of 
severance. The plea might allege the joint ownership 
and subsequent conveyance to the defendant, and aver 
the apparent and continuous nature of the easement, 
and its existence at the period of severance. 

The plea of an easement of necessity must, in like 
manner,* allege the joint ownership at the time of the 
conveyance, and that the easement is essential to the 
full enjoyment of the principal thing conveyed or 
reserved ( n ). 

By one of the rules of II. T. 4 W. 4, it was declared, 
that K Where in an action of trespass quare clausum 
fregit, the defendant pleads a right of way with carriages 
and cattle, and on foot, in tlic same pica, and issue is 
taken thereon, tlic plea shall be taken distributively ; 
and if a right of way with cattle, or on foot only, shall 
be found by the jury, a verdict shall pass for the de- 
fendant in respect of such of the trespasses proved as 
shall be justified by the right of way so found, and for 
the plaintiff in respect of such of the trespasses as shall 
not be so justified.” 

And in all actions in which such right of way or 
other similar right is so pleaded, that the allegations as 
to the extent of the right arc capable of being con- 
strued distributively, they shall be taken distributively. 

This was held to apply to the case of a trespass com- 
mitted on three closes, where no evidence of title was 
given as to one of them (o); and to a claim of right to 

[(*.) Proctor v. Uotlgzon, 10 {o) Phythian ▼. White, 1 M. 

Exch. 824.] & W. 216. 
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pass and repass for the purpose of carrying water and 
goods, where the jury found for the defendant as to the 
former but negatived the latter right (p); but not to a 
case where, on issue joined on a plea of right of way 
with carts, carriages, horses, and on foot, at all times, 
over the locus in quo, the jury found that the defendant 
had a right of way for the purpose of carting timber 
only (<?). 

[A plea of prescriptive right in respect of a mill to 
use the water of a canal for generating steam in it, was 
held divisible, one part of the mill being new and the 
other old (r). 

The above rule was repealed by the rules of pleading 
of II. T. 1853, in consequence of its having been ren- 
dered superfluous by the C. L. P. Act, 1852, s. 75, 
which extended it, by enacting that “ pleas of payment 
and set-off, and all other pleadings capable of being 
construed distributivcly, shall be construed distribu- 
tively ; and if issue is taken thereon, and so much 
thereof as shall be sufficient answer to part of the 
causes of action proved shall be found true by the jury, 
a verdict shall pass for the defendant in respect of so 
much of the causes of action as shall be answered, and 
for the plaintiff in respect of so much of the causes of 
action as shall not be answered” (5).] 

Before the new rules of pleading there would have 
been no necessity to plead specially a justification [to a 
count in case] for a nuisance ; now, however, a party 


(p) Knight v. Woore, 3 Scott, to Bristow y. Wright , 658 — 560.] 
326; S. C. 3 Bing. N. C. 3. [(r) Rochdale , *yc. Company, 

(< 7 ) Uigham y. Rabett , 5 Bing. v. Radcliffe, 18 Q. B. 287. 

N. C. 622; S. C. 7 Scott, 827; («) Seel Smith, L. C. ubi sup.] 

[See 1 Smith, L. C. 5th cd., notes 


m 

Justification \ 
under case- 
ment. 

Distribution 
of plea. 

[ 423 ,]*. 


Nuisance. 
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DISTURBANCE OP EASEMENTS, 


Justification justifying under an easement to carry on an offensive 
UU ment!* 6 " trade must state his title with the same particularity as 
— in actions of trespass (t). 

The plea of not guilty, since the new rules, puts in 
issue the fact of nuisance, and that the defendant 
caused it (&). 

• Eqnitablo [Matters which in Chancery would entitle the de- 

iicfcn.cc. i fendant to an unconditional and perpetual injunction to 
restrain the action, are now available in the common 
law courts in answer to the action, and may be pleaded 
by way of equitable defence (# ). 


Of the Replication .] — [The difficulty of selecting the 
proper form of replication lias been removed by the 
Common Law Procedure Act, 1852, which enables the 
plaintiff to reply several matters, — to traverse generally, 
or, admitting part of the plea, to deny the rest, and to 
reply by joining issue with the effect of denying the 
substance of the plea. 

The replication by joinder of issue is a substitute for 
the old replication de injuria, and puts in issue the same 
averments only. Thus, being replied, in an action of 
trespass, to a plea of prescriptive right, it was held not 
to put in issue the allegations that the acts complained 
of were done in the exercise of the right (y). 


(f) [And the plea is defective if 
it fails to show that, the plaintiff's 
land has been actually affected for 
the period relied on. Flight v. 
Thomas 10 A. & E. GOO; Mur- 
gatroyd v. Robinson, 7 E. & 13. 
391 ;] Dlaohett v. Bradley , 1 B. 
& S. 940. 

(«) Dawson v. Moore , 7 Car. & 
P. 25. [See Norton v. Scholejield, 


9 M. & \Y. G65. It does not put 
in issue the lawfulness of the act 
complained of, though alleged in 
the count to have been committed 
“ wrongfully.” Frankum v. Lord 
Falmouth , 2 A. & E. 452.] 

£(«*) See Davies v. Marshall , 
10C. B.,N. S. 697.] 

[(y) Glover v. Dixon , 9 Exch. 
158.] 



REMEDIES FOR. 


683 

If the defendant justifies under a prescriptive title 
and] the plaintiff docs not contest the defendant’s right, ment. 
as stated in the plea, but contends that the acts com- New assign- 
plained of were not done in pursuance of the right ; as 
for instance, if a way has been used, not for the conve- 
nience of the dominant tenement, but for other tene- 
ments belonging to the same owner, [or if a right to [ 424 ] 

pollute to a certain extent has been exceeded,] such 
excess must be new assigned (z).* 

Ily the 5th section of the Prescription Act, already Replication 
cited, “any cause or matter of fact or of law, not in- ^liption Act. 
consistent with the simple fact of enjoyment, shall be 
specially alleged and set forth.” 

Upon tliis clause it lias been decided, in the cas6 of 
Tickle v. Brown (a), that where a defendant justifies 
under an enjoyment of twenty or forty years, if the 
plaintiff relies upon a license covering the whole of 
that period, he must reply such license specially, but a 
license granted and acted on during the period may be 
given ^n evidence under the general traverse of the en- 
joyment “ during the period alleged, showing that there 
was not, at the time when the agreement was made, an 
enjoyment as of right; and so the continuity is broken, 
which is inconsistent with the simple fiict of enjoyment 
during the forty or twenty years.” 

In Beasley v. Clarke ( b ), Tin dal, C. J., said: — 

[(s) Stott v. Stott , IB East, 348; («) 4A.&E, 369. 

Moore v. Wchh, 1 C. B., N. S. 673, (6) 3 Scott, 258; 2 Bing. N. C. 

675; Uochdalo Canal Company 705. 
v. Jladeliffe, 18 Q. B. 287.] 

* By the Judicature Act., 1875, Scheil. Ord. XIX. rule 14, no new 
assignment shall bo necessary or used. The matter is to he introduced 
by amendment into the statement of claim. 
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Justification 
under ease- 
ment. 


Replication 
under Pre- 
scription Act. 


[ 425 ] 


“ Under a replication, denying that the defendant had 
used the way for forty years as of right, and without 
interruption, the plaintiff is at liberty to show the cha- 
racter and description of the user and enjoyment of the 
way during any part of the time — as, that it was used 
by stealth, and in the absence of the occnpier of the 
close, and without his knowledge ; or that it was merely 
a precarious enjoyment by leave and license, or any 
other circumstances which negative that it was an user 
or enjoyment under a claim of right ; the words of the 
5th section, not inconsistent with the simple fact of 
* enjoyment, 5 being referable, as we understand the 
statute, to the fact of enjoyment as before stated in the 
act, viz. an enjoyment claimed and exercised as of 
right.” 

In Onley v. Gardiner (c), the Court of Exchequer 
decided that unity of actual possession was inconsistent 
with the simple fact of enjoyment as of right, and, 
therefore, need not be specially pleaded. The simple 
fact of enjoyment, referred to in the 5th section, is an 
enjoyment as of right; and proof that there was an 
occasional unity of actual possession is as much in 
denial of that allegation, as the occasionally asking 
permission would be; [because the enjoyment during 
the unity of possession could not be an enjoyment as of 
an casement. 

The disabilities and exceptions mentioned in the 7th 
and 8th sections must be specially replied to a plea 
under the act(d), so must the fact that the enjoyment 
was under a statutory right, which ceased before the 

00 4 M. & w. 408. 

[O0 Pye v. Mum ford , 11 Q. B. 666. 
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expiration of the required period of enjoyment (e), or 
that the servient owner and liis agents were absent from 
the neighbourhood and ignorant of the enjoyment during 
the whole period (/), or, in short, any other facts which 
would rebut the inference of a right by prescription 
or grant. The 7th and 8th sections only apply to the 
affirmative casements included in the 2nd section, so 
that a replication under those sections to a plea, claiming 
an casement of light by virtue of twenty years’ enjoy- 
ment, would' be bad.] 

In pleadings at common law, it appears to have been 
held, that a prescription might have been avoided by an 
allegation of unity of possession, without a traverse ; on 
the ground that it was not a bare matter of fact, but 
intermixed with matter of law (g). Thus, in 5 II. 7, 14, 
it is said, “Where one shall make justification for rent, 
and by prescription, the plea shall say and allege a unity 
of possession in his (the plaintiff’s) hand, or in his 
ancestor, or in another, through whom lie claims, and 
shall take no traverse to the prescription ; and yet the 
prescription is alleged to have continued all time ( tout 
temps), which cannot be, if there was unity of possession, 
which is contrary, and in the affirmative, and still he 
shall take no traverse ; and the cause is, for that there 
is a difficulty for the jurors ; and it is matter in law, 
whether, notwithstanding the unity of possession, the 
rent continues or not. The same is the law, where one 
prescribes for a common, unity of possession is a good 
plea.” 


(<?) Kinloch y. Ncvile , 6 M. & (g) Hussey y. Jacob , 1 Lord 

W. 795. Raym. 88. 

(/) See sect. 1 of the act.] 


Justification 
under ease- 
ment. 


Replication 
under Pre- 
scription Act 


Prescription 
avoided with- 
out traverse at 
common law. 
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Justification 

under ease- 
ment. 


Rejoinder 
under Pre- 
scription Act. 


Fusion of Law 
and Equity. 


Damages in 
lieu of injunc- 
tion. 


DISTURBANCE OF EASEMENTS, 

[Rejoinder.]— H to a pica of user for twenty years, 

or for forty years, a tenancy for life is replied, and there 
has been a user for the one or other of those periods 
named in the plea, in addition to the period of the 
tenancy, the defendant should rejoin that fact. 

Although the plea alleged an enjoyment "next before 
the suit,” sucli rejoinder would be good (A).]* 

( h ) Clayton v. Corby , 2 Q. 15. Mumford , 11 Q. B. GGG, ante, p. 
813; 2 Gale & 1). 182; Pye v. 181. 


* By the provisions of the Common Law Procedure Act, 1854, giving 
tlio common law courts power to issue injunctions and receive equitable 
defences, and by 21 & 22 Viet. c. 27 (Cairns’ Act), s. 2, giving Chan- 
cery power to award damages either in addition or substitution for an 
injunction, approaches were made towards giving concurrent jurisdic- 
tion to courts of law and equity, in most cases relating to casements. 
There were still cases in which n plaintiff had to choose the proper 
court at his peril. The foundation of the common law jurisdiction was 
damages, and the injunction was un incidental process. If no action- 
able wrong had been committed, the plaintiff could not go there ; so if 
his right was an equitable right. Again, if the defendant had an 
equitable answer to the plaintiff’s claim, subject to any condition to be 
performed by him, a court of law would not relieve him. Equity could 
grant an injunction in anticipation of a legal injury, but would not 
award him damages when tho injury was not substantial enough to 
entitle him to an injunction. 

Equity also had a very important power by Cairns’ Act, not possessed 
by the courts of law, of awarding damages in substitution for an injunc- 
tion, or, in other words, of awarding the value of the easement, or of or 
permanent license to infringe it, as on a sale by the dominant to the 
servient owner. ( Senior v. Pawson , L. It., 3 Eq. 334 ; Viscountess 
Oort v. Clark, 3 W. N. 93 ; City of Jjondon Brewery Co. v. Tennant , 
L, R., 9 Cli. 219.) And they awarded such damages in lieu of an 
injunction if the plaintiff had expressed his willingness to take reason- 
able damages ( Senior v. Pawson and Gort v. Clark), or if the defen- 
dant’s building was completed and the plaintiff did not ask for a man- 
datory injunction (Martin v. Headon , L. R., 2 Eq. 425) ; or if tlio 
building was complete before suit commenced, except in very special 
cases. ( City of London Brewery Co. v. Tennant , and Aynsley r. 
Glover , L. It., 18 Eq. 553.) In Cranford v. Hornsea Brick Co. (11 
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§ 2.— Remedy by Suit in Equity. 

[The remedy which was afforded at law, before the "j“ _ 426 T 

passing of the Common Law Procedure Act, 1854, General role as 

(17 & 18 Viet. c. 125,) for the continuous disturbance to interference 
v J , , by Courts of , 

of easements or other nuisances, by an indefinite senes Equity. 

of actions, was obviously, in many cases, quite inade- 
quate ; and the Court of Chancery has always exercised, 
and still exercises, the power of interfering, by injunc- 
tion, to stop the whole mischief complained of. 

The foundation of the plaintiff’s right in such cases 
being a right at common law, the Court of Chancery, 
before finally granting equitable relief, required that the 
legal right of the person seeking relief should be cstab- 

W.N. 28), Malins , V.-C., awarded 250/. damages to a tenant iu fee in 
lieu of an injunction against brick burning an sulficient to cover the de- 
preciation in tlic value of the house and the expense of the plaintiff's 
removal. 

By the Judicature Act, 1873 (3G & 37 Viet. c. 66), all jurisdiction of Judicature 
the Court of Chaucery and of the common law courts has been transferred Acts, 
to the High Court of Justice (s. 16), which is to administer law and equity 
concurrently (s. 24); and where ihcrc is any conllict between the rules 
of equity and common law the rules of equity are to prevail (s. 25), and 
by the Act of 1875 new rules of pleading and forms arc provided. These 
acts supersede tho old forms of proceeding, and do away with the dis- 
tinction between equity and law in disputes respecting casements. Either 
the chain cry division or those divisions which represent and arc called 
after the old common law courts have ecpial power to award damages, 
and the remedy by injunction, to enforce equitable rights, and receive 
and cany out equitable defences. So far as the Supreme Court is con- 
cerned equity has ceased to bo wliat it formerly was,— a concurrent juris- 
diction mitigating the rigour of the law, — and has become a part or 
amendment of tho law. 

By 30 & 31 Viet. c. 142, s. 12, the county courts have jurisdiction County court 
to try any action in which the title to any corporeal or incorporeal here- jurisdiction, 
ditaments comes in question, in the case of an easement or license where 
neither the value nor reserved rent of the lands, tenements or heredita- 
ments in respect of which the casement or license is claimed, or on, 
through or over or under which such easement or license is claimed, 
exceeds 20/. by the year, > 
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Remedy by lished in a proceeding at law (0* but that court is now 
suit in equit y, empowered to determine the legal right itself (15 & 16 
Viet. c. 86, s. 62). It never was a ground of demurrer 
that the legal right had not yet been tried, though it was 
a ground for not granting an interlocutory injunction. 
Sometimes it is desirable to obtain an interlocutory in- 
junction pending the decision of the legal question, and 
it is as to this class of injunctions that the learned 
author observed in the last edition of this -work, that] 
as a general rule, courts of equity will interfere by 
injunction in those cases of disturbance of easements 
only — where the right of the party complaining is clearly 
established, and the injury which he must necessarily 
sustain, if the work be allowed to proceed, is of such 
a nature that no adequate compensation Can be afforded 
by damages only, and “ when delay itself would be a 
wrong” (A). 

“ The leading principle,” said Lord Brougham , in 
Blakemore v. Glamorganshire Canal Navigation (/), 
"on which I proceed, in dealing with this application — 
the principle which, I humbly conceive, ought, generally 
speaking, to be the guide of the court, and* to limit its 
discretion in granting injunctions, at least where no very 
special circumstances occur — is, that such a restraint 
shall be imposed as may suffice to stop the mischief 
complained of, and, where it is to stay injury, to keep 
things as they arc for the present.” 

[The question, whether the Court of Chancery will 
interfere intcrlocutorily by injunction before the plain- 
tiff’s right is decided one way or the other by a trial, is 

[(i) See judgments in Impe - (A) Per Sir T. Plumor, M.R. in 

rial Gas Co. v. Broadhent x 7 Wynstanley v. Lee t 2 Swans. 363 
II. of L. 600.] (l) i My. & Kee. 185. 
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one depending upon the discretion of the court, haying 
regard to all the circumstances, including the clearness, 
the extent and amount of the plaintiff’s right, the injury 
which he is likely to sustain, his promptness in com- 
plaining, and a comparison of the injury likely to result 
to the plaintiff or defendant respectively, in case the 
ultimate issue should be in his favour, by reason of the 
refusal or the granting of the injunction, as the case 
may be (02).] 

If what is complained of be in its nature useful and 
necessary to the public, though productive of incon- 
venience to individuals, as a small-pox hospital, the 
court will not interfere by injunction (w) ; * so, too, 
where the injury is of a temporary nature only (o). 


Remedy by 
suit in equity. 


[(»i) See 2 Daniel), Chancery 
Practice, 3rd edit, hyMr.lTcadlam, 
1232; see also A G. v. Sheffield 
Oas Consumers' Company, 3 De 
Gex, Af. & it. 30 E] 

(u) Baines v. Balter, Ambl. 
158; 3 Atk. 750. In this case 
there docs not appear to have been 
anything really amounting to a 
nuisance at all. See the comments 
of the Vice-Chancellor Finders ley 


in Soltau v. De Held, 2 Sim., N. S. 
141) ; and the judgment of the 
Vice-Chancellor Hood in A.-G. 
v. Birmingham, 4 Kay & Jones, 
528, show's that if a nuisance bo 
proved in fact, it is immaterial 
whether the nuisance is committed 
for the benefit of a private indi- 
vidual or many. See also A.-G. 
v. Luton, 2 Jur., N. S. 180.] 

(o) Co u I son v. White, 3 Atk. 


* In the case of public bodies polluting rivers with sewage the court Public body, 
will not in ter few for auy fanciful injury to private property ( ’/Ally white 
v. Trimmer, 2 W. N. 141 ; 36 L. J., Ch. 525), or where the public are 
not seriously and materially injured ( Att.-Gcn . v.,Gee , L. 11, 10Eq. 

131), or whew a nuisance is only anticipated. {Att.-Ocn. v. Kingston- 
on-Thames, 11 Jur., N. S. 51)7.) 

But when the injury is substantial, the fact of the defendants acting At t.- Gen. v. 
for the benefit of the public makes no difference. Thus ifl Att.-Ocn. Colney Hatch . 
v. Colney Hatch (L. R., 4 Ch. 146), an injunction was granted by 
Lord lint her ley, Chan., and Selmyn, L. J., reversing the decision of 
Malins, V.-C., against the governors of the Middlesex liiuatic asylum, 
restraining them from sending the sewage of 22,000 inmates into a 
brook, which had made the water filthy in appearance, unfit for the drink 

G. Y Y 
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'Remedy by Where the right claimed is clearly shown to exist by 
enit in equity , express or implied, and the contract can only 

21 j [see judgment in A.-G. v. Sheffield Gas Consumers’ Company, 
3 De Gox, M. & G. 304.] • 


of men or cattle, and noxious to health from its effluvia. Lord 
Hat her ley held that it was not a wrong which it was impossible to 
restrain, and that any difficulty they would have in otherwise disposing 
of their sewage would be met by giving them time to set themselses 
light, and that they had no more right to send it on their neighbour’s 
land than one individual had to send his sewage on the land of another. 
Att.-Qoil. v. Birmingham (6 W. N. 61) is to the same effect. As no 
complaint can be made until a nuisance actually exists and becomes 
serious, it is not laches, fatal to the remedy by injunction, to allow the 
drainage to continue for sixteen years, especially if it is authorized by 
the Legislature, on condition that it does not become a nuisance in 
gradually increasing. (Att.-Gen. v. Leeds , L. 11., 5 Ch. 583.) But as 
the injunction is a preventive proceeding, and not for compensation, and 
promptness may be important, it is not within an act of parliament 
requiring a month’s notice of proceeding. (Art.- Gen . v. Hackney , L. B., 
20 Eq. 626.) 

Temporary * The decision in the Sheffield case was followed in Att.-Gcn. v. 

nuisance. Cambridge Gas Consumers Co. (L. R., 4 Ch. 71.) Malins, Y.-C., there 

Att.-Gen . v. granted an injunction against the defendants for taking np the streets 

Cambridge Q f the town without parliamentary authority at the instance of a rival gas 

a w * company, although the commissioners having the charge of the streets 

did not interfere, and it was not proved that any inhabitant had been 
inconvenienced, holding that the Sheffield ease was controlled by Reg. 
v. Longton (29 L. J. (M. C.) 118), deciding it to be a nuisance at common 
law (L. R., 6 Eq. 282); but his decision was reversed by Wood and 
Selwyn, L. JJ., on the ground that the injury was only temporary anti 
trifling. Wood , L. J., says, “ Where tho court interferes by way of 
injunction to prevent an injur}' for which there is a legal remedy, it 
does so upon two grounds, which are of & totally distinct character: one 
is that the injury is irreparable, as in the case of cutting down trees; the 
othcT that the injury is continuous, and so continuous that the court 
acts upon the same principle as it would in older times with reference to 
bills of peace, and restrains the repeated acts which could only result 
in incessant actions, the continuous character of the wrong making it 
grievous and intolerable. As an illustration of this class of case 1 may 
refer to Soltau v. Be Held , where the annoyance from the ringing 
of the bell was in itself slight, but it was so continuous that the court 
thought fit to arrest the quis&nce brevi manu, and save the complainant 
all further annoyance.’* (L. R., 4 Ch. 81.) 
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bo effectually enforced by injunction, a Court of Equity Rabedjr by 
will interpose (/>). 

In Martin v. Nut/tin {q ), a bill was filed for an in- [ 427 ] 

junction against the churchwardens, &c. of Hammer- 
smith, “ to stay the ringing of the five o’clock bell: ,, 
the court granted the injunction during the lives of the 
plaintiffs and the survivors of them, as it appeared that 
the defendants had agreed not to ring the five o’clock 
bell upon consideration that the plaintiffs should build 
a cupola to the church, which he accordingly did, and 
the bell was silenced for two years, after which the 
annoyance complained of took place (/■).* 


[(^) See Talk v. Moxhay, 2 
riiil. 774; Piggott v. Stratton , l 
Johns. 311; and ante, pp. 88 and 
323; Hertz v. Union Bank of 
London , 1 Jur., N. S. 127; Fox 
v. Pnrsell , 3 Srn. & G. 242; and 
as to the question how fur the 
Court of Chancery is bound by 


the effect of a verdict in matters 
of contract, sec Dickinean y. 
Grand Junction Canal Com- 
pany , 15 Reav. 2G0.] 

( q ) 2 F. Wins. 2GG. 

[(r) See Soltau v. Pc Held , 2 
Sim., N. S. 133.] 


An offensive occupation which causes only an occasional or slight 
annoyance ( Snmine v. Great Northern Railway Company, 10 Jur., 
N. S. 101; Cooke y . Forbes, h. U., 5 Kq. 1GG; Luseombe v. Steer , 17 
L. T., N. S. 220), the obstniction of a right of way by carts being 
occasionally placed across it ( Dwell v. Pritchard . 1 Ch. 244), or by 
the occasional blasting of stone quarries near it ( Watkins v. Long 
Ashton , GW. N. 15), and the inconvenience caused by crowds assembled 
round a place of public entertainment ( Inchhald v. Robinson, L. R., 
4 Ch. 388), will not l>c restrained by injunction. 

* On this principle ft. perpetual injunction was granted against beat- 
ing water contrary to agreement ( Tipping v. Fokersley, 2 K. & J. 264); 
and against obstructing a road. ( Phillips y. Treeing, 8 Jur., N. S. 711, 
999; 8 Giff. 632.) And for a public nuisance contrary to agreement 
{Nuneaton Local Board v. General Sewage Company ,L, R., 20Eq. 1 27), 
If the act to be restrained is a breach of covenant, the amount of injury 
is immaterial. {Lord Manners v. Johnson , 11 W. N. 3 ; Att.-Gi in. v. 
Mid Kent Railway Company , L. It., 8 Ch, 100; Wood v* Harrogate 
Commissioners, 9 W. N. 132, 225.) 

Y Y 2 
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Remedy by 
suit in equity 

Robinson v. 
Lord Byron. 

[ 428 ‘ 


Crowder v. 
Tinckler. 


In Robinson v. Lord Byron (. 9 ), where an injunction 
was prayed for against,, the defendant’s using the water 
of a stream in any other manner* than it had been used 
before, and it appeared that the defendant sometimes 
withheld the water, and at others discharged it in such 
quantities as to create a danger of sweeping away the 
plaintiff’s mills ; the injunction was granted as prayed, 
until an action then pending for the injury complained 
of was decided ; and the right being found for the plain- 
tiff, the injunction was made perpetual ( t ). 

In The Attorney-General v. Cleaver (?«), where the, 
application was for an injunction to prevent the defen- 
dant carrying on his trade as a soap boiler and black 
ash manufacturer, the court refused the interlocutory 
injunction, but accelerated the trial of the indictment 
then depending. 

So, also, in Crowder v. Tinckler ( x ), where the in- 
junction was prayed to prevent the plaintiffs from using 
a certain building, when completed, as a powder maga- 
zine, which would be productive of great danger to the 


(0 1 Bio. C. C. 588. 

[(f) See Walter v. Stdfe, 4 D. 
& S. 315, where brick burning was 
restrained by injunction. The case 
was before 15 & 16 Viet. c. 80, but 
the defendant was content to abide 
by the decree of the court on the 
legal right without a trial at law. 
A - O . v. Luton , 2 ,Jnr. f N. S. 180; 
A.-Q. v. Birmingham , 4 K. & .T. 
528, where tlio discharge of filth 
into a stream was restrained. 
Broadhent v. Imperial Gas Com- 
pany , 7 H. of L Cases, 600; 7 De 
G., M. & G, 434, where a gas 
nuisance was restrained after the 


legal right had been determined. 
North Eastern Railway Company 
v. Elliott 379, where works 

endangering right to easement of 
support were restrained. Hunt v. 
Peake , ante, p. 378, where works 
infringing natural right of support 
were restrained; and Arcedeckne 
v. Kelk, 2 Giff. 683; Hertz . v. 
Union Bank of London % ib.; 
Wilson v. Townend , 30 L. J., Ch. 
25, as to obstructions of aucient 
lights.] 

.(«) 18Ves. 211. 

(ar) 19 Vcs. 647. 
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plaintiff’s house, though no actual injury had been sus- Remedy by 
tained. Lord Eldon , after considering and commenting 
on most of the previous decisions, and observing that 
there was contradictory evidence as to the right of the 
defendant to build a powder-mill upon the spot in ques- 
tion, and also as to the actual amount of danger to the 
plaintiffs from the erection, if completed, said, " Upon 
the whole, the proper course is, that tlic plaintiffs shall 
indict this building as a nuisance, and the defendants 
shall plead without traversing, so that it may be tried at 
the next assizes, and put the concern in such circum- 
stances that it may be carried on without imminent 
danger. If they will undertake to carry it on so that 
no more powder shall be kept there than is necessary 
for the purpose of carrying on the trade, with liberty to [ 429 ] 

apply on the result of the trial, that appears to be the 
best way to dispose of this case.” Injunction dissolved 
accordingly (y)* 


[(y) Tn this case the Loid 
Chauccllor sustained the bill, put- 
ting the defendant on terms with 
liberty to apply on the retuR of 
the trial; aud it is, in fact, an 


authority, that a private individual 
may sue in Chancery in respect of 
special injury from a public uni* 
sauce; see j uclgment of Kinder slty, 
V.-C., 2 Sim., Is 7 . S. 150.] 


* On the ground of imminent danger to the plaintiff,. Wood, V.-C., 
in Hepburn y. Lor dan, granted an interlocutory injunction to restrain 
the defendants from bringing any damp jute on their premises, and 
from permitting the jute which the defendants had placed there to 
remain in such quantities as to occasion danger to the adjoining pre- 
mises of the plaintiff, the plaintiff undertakiug forthwith to indict the 
defendants, and the defendants being allowed fourteen days to remove 
the jnte. Jute, it was proved, was very inflammable, and that eight 
fires of a most calamitous nature had taken place within the bills of 
mortality, within the preceding seven years, through the great difficulty 
of extinguishing it when once it was inflamed, and that it was liable 
to ignite spontaneously. On appeal, tho injunction was dissolved by 
arrangement. (11 Jur., N. S. 132, 254; 2 H. & M. 346.) 
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Remedy by The principles which regulate the procedure of Courts 
amt in equity. Equity, in applications of this nature, are fully laid 
ijentraHi. down by Lord Eldon in The Attorney- General v. 
IHehoU Nichul (*). The object of the information filed in that 
case was to restrain the defendant “from building up 
a certain wall, erection or building above the height of 
sixteen feet, and thereby obscuring and darkening the 
ancient lights of the Scottish Hospital.” 

The defendant, although he had received notice not 
to raise his wall above the height of sixteen feet, had 
carried it up to twenty feet, by which the windows of 
the hospital were darkened ; and it appeared that, in 
case of a further elevation by him, the windows would 
be so obscured as materially to affect the value of the 
property. An action had been brought by the relators. 

On a motion to dissolve the injunction, it was con- 
tended, that, to sustain an injunction, there ought to be 
an “irreparable injury for every useful purpose,” such 
as a total deprivation of light, and not merely an ob- 
struction, for which the party must be left to his com- 
mon law remedy only ; and the reasoning of Lord 
JFfardwicke, in The Fishmongers 1 Company v. The East 
Lidia Company (a), was relied on. For the relators 
it w r as urged, that no total interception of light was 
requisite, “ if the effect is, that these ancient lights arc 
darkened and obscured, and, if the building shall be 
carried higher, will be in a greater degree darkened and 

<*) 16 Yes. 338. ( a ) 1 Dick. 163. 


In Bannister v. Bigges, the Master of the Rolls (Lord liomilly) 
granted an injunction against the use of a rifle ground until it was 
uiade free from danger to the plaintiff, his family and workmen. 
(11-Jur., N. S. 276.) See also Beg. v. List w (1 Dear. & B. C. C. R 
2G9j 3 Jut., N. S. 570).. 
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obscured, so much as materially to affect the value of Remedy by 
, i . „ eait ia equity, 

the premises. ' ■— 

“ The foundation of the jurisdiction of this court,” 

said Lord Eldon , “ in interfering by injunction, is that MeM. 

head of mischief alluded to by Lord Hardwieke — that which guide 

sort of material injury to the comfort of the existence of the 

; ' . . granting or 

those who dwell in the neighbouring house, requiring refusing relief. < 
the application of a power to prevent, as well as remedy, [ 430 ] 
an evil, for which damages, more or less, would be given 
in an action at law. The question is, whether the effect 
(of the building) is such an obstruction as the party has 
no right to erect, and cannot erect without those mis- 
chievous consequences, which, upon equitable principles, 
should be not only compensated by damages, but pre- 
vented by injunction. 

“ Assuming, therefore, that, from circumstances of 
enjoyment, usage, or interest, some contract could be 
implied, that this defendant should not build upon the 
premises he occupies to the cast of the hospital, and 
that ail action on the case could be maintained upon 
that ground, that would not induce this court to inter- 
pose by injunction, unless the consequences of the act, 
which may be resisted as illegal, being a violation of the 
contract either expressed or implied, appeared to be 
such as should be not merely redressed, but prevented 
by application of the peculiar means of this court. 

“ I repeat the observation of Lord Hardwieke , that a 
diminution of the value of the premises is not a ground; 
and there is as little doubt that this court will not in- 
terpose upon every degree of darkening ancient lights 
and windows. There are many obvious cases of new 
buildings darkening those opposite to them, but not in 
such a degree that an injunction could be maintained, or 
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Remedy by an action on the case ; which, however, might be main- 
suit tained in many cases which would not support an in- 

olneraly j unct i° n * These affidavits, therefore, stating only that 
Mohol. the ancient lights will be darkened, but not that they 
[ 431 ] w jjj k e darkened in a sufficient degree for this purpose, 

will not do.” 

• His Lordship dissolved the injunction upon the de- 
fendant undertaking, in case a verdict should be against 
him in the action at law, to remove such building S( as 
should be proved to affect the ancient lights in a ma- 
terial and improper degree.” 

Wymtanley In Wynstanlcy v. Lee (J), the plaintiffs sought to 
prevent the defendant from re-building, a wash-house 
(originally of the height of about nine feet) to such an 
elevation as would obstruct the plaintiffs’ ancient win- 
dows, and thereby materially diminish the value of their 
property. 

Sir Thomas Plumcr , M. R., said, “ The first question 
is, whether, supposing the plaintiffs to have established 
their legal right to remove this building, begun by the 
defendant, they have entitled themselves to the preven- 
tive interposition of the court? The injury of post- 
poning a building, which the party is entitled to erect, 
may nob in every instance, be equal to the injury of 
permitting him to proceed with one which is a nuisance. 
Cases arise in which courts of equity, seeing that the 
injury might be irreparable, as where loss of health, 
loss of trade, destruction of the incans of existence, 
might ensue from erecting a building, would exercise 
its jurisdiction of preventing injury, without waiting 
the slow process of establishing the legal right, when 


(*) 2 Swanst. 333. 
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delay would itself be a wrong* On the other hand, it Remedy by 
may be perfectly clear that the plaintiff is entitled to 
succeed in an action, and yet a court of equity will not 
interfere by injunction. The plaintiff is bound to show, |“ 432 ] 

not only a legal right to the enjoyment of the ancient . 
lights (c), but that, if the building of the defendant is 
suffered to proceed, such an injury will ensue as war- 
rants the court to interpose, and at once take possession 
of the subject by injunction.” His Honor was of opi- 
nion, that the plaintiffs were not entitled to an injunc- 
tion, as both their right, and the actual amount of injury 
likely to be caused, were disputed by the defendant’s 
affidavits: the expression, as to the injury which would 
result to the plaintiffs, was, “ that the premises would 
be greatly injured and deteriorated;” and this allegation 
he held not sufficiently precise to warrant the inter- 
ference by injunction. In addition to this, the custom 
of the City of London appeared to be a bar to the 
plaintiffs both at law and in equity.* 

Tn Back v. Stacy (d), the bill, and affidavit in support Bach v. Stacy . 
of it, stated the defendant was about to re-build liis 
house “ in such a manner as to darken and obstruct 
certain ancient lights and windows in, the plaintiff’s 
houses adjoining : that the eaves of the ancient roof of 
the defendant’s house were not more than seventeen 
feet from the ground; that, according to the mode in 
which tlic defendant was re-building the premises, the 
roof would be eighteen feet higher than it was before 5 
and that the effect of the alteration would be to darken 

(c) Weller v. Smeaton , 1 Cox, L. J., Chanc. 25.] 

102; [see Wilson y. Zbwnend, 30 ( d ) 2 Russell, 121. 

* This is no longer au objection. ( Yates v. Jach t L. R;, 1 Ch. 295; 

Dent v. Auction Mart Company \ L. R. f 2 Eq. 238.) 
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Remedy by entirely one of the plaintiff’s ancient windows, which 

Bint in equity- } ia( j formerly been altogether unobstructed, and to in*- 
Bach r% Stacy . j ure materially his other ancient windows, as well as to 
[ 433 ] impede the free admission of light and air into his 

premises. The defendant had made considerable pro- 
gress in the alterations complained of, and the timbers 
were fixed for erecting the new roof. 

Lord Eldon granted the injunction upon an ex parte 
application. 

Sutton v. Lord In Sutton v. Lord Montfort (e), an injunction was 
JLontfott. g ran ted to restrain the building of a wall, which would 
obstruct certain ancient windows: upon a motion to 
dissolve it, Sir L. Skadwell , V.-C., after referring to 
the case of The Attorney- General y. Nichol , and re- 
marking that the building would materially affect the 
comforts of the houses in which the windows were, said, 
“ I have, therefore, a case before me in which, accord- 
ing to my opinion, upon the simple cpiestion of nuisance, 
the building, if completed, would be a nuisance, and in 
which it is not by any means clear that the Dean and 
Chapter of Westminster would have a right to erect 
the building proposed, and in which it appears that 
Lady Montfort may not have that right, even though 
the Dean and Chapter may have it. I think, therefore, 
the injunction should be continued, though the matter 
must be tried.” # 

(c) 4 Simons, 069. 


Injunction 
against ob- 
struction of 
light, &c. re- 
fused when 
no material 
injury. 
Johnson v. 
Wyatt. 


* In Johiuon v. Wyatt (9 Jur., N. S. 1333 ; 2 Dc G., J. & S. 18), 
the injunction was refused because the plaintiff did not prove that the 
building complained of was a nuisance to his house either as to light or 
air. Turner , L. J., says, “ This question depends I think upon tho 
degree in which the light and air coming to the plaintiff's house is or 
will he obstructed by the erection in question. It is unnecessary to say 
that this court certainly would not interfere by way of injunction in a 
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The mere fact that a nuisance is of a public nature Individuals, 

will not in equity more than in law prevent individuals Bped^d^dfmage 

may apply to 

court for pro- 
case in which no damages could be recovered at law. Perhaps it may tection, though 
be said, that this court would not interfere in a case iu which, although nuisance is 
damages might be recoverable at law, the amount to be recovered would P u ^^ c * 
be trifling or inconsiderable $ but as this is a question on which, as apply- 
ing to cases of nuisance, there has not been a unanimity of opinion in the 
court, I leave that point untouched, I think that at all events a plaintiff 
coming to this court for its interference in a case of this nature is bound 
to show r that the obstruction to the light and air which he calls upon tire 
court to restrain is such as will render the house occupied by him, if 
not of less value, less fit, or at least substantially less comfortable for 
the, purposes of occupation.” 

On the same ground the injunction was refused in Cvcr ires' Com- Currier s' 
j pany v. Corbett (11 Jur., N. S. 719). Turner , L. «L, says, “ It is not Company v. 
evory impediment to the access of light or air which will warrant the C ^‘ 
interference of this court, hv way of injunction, or even entitle the party, 
alleging himself to be injured, to damages at law. In order to found a 
title to relief in eqnity or even at law in respect of such an impediment, 
some material or substantial injury must be established, and the onus 
of proving the injury must rest of course upon the plaintiff.” In these 
cases, although the court tliought that no nuisance was established, the 
bills were dismissed without costs. 

In Clarke v. Clark (L. lb, 1 Ch. 16), the bill for an injunction Clarke t, 
was dismissed with costs because the plaintiff failed to establish a Clark . 
material obstruction of light and air. Lord Cranworth says, “ The 
question is whether there, has l»een such an interference with the light 
mid air reaching the plaintiff 's house as to cause material annoyance to 
those who occupy it. That the effect of the defendant’s building is to 
render the plaiutiff’s room less cheerful, especially during the winter 
months, I do not* doubt ; the direct rays of the sun do not now reach it 
during that, period of the year more than forty minutes iu a day on an 
average, instead of about two hours and a half. Put I cannot think 
that this is such an obstruction of light as to amount to a nuisance. 

What the plaintiff was bound to show was that the building of the 
defendant caused such an obstruction of light as to interfere with the 
ordinary occupations of life.” Durell v. Pritchard (L. It:, 1 Ch. Ap. 

244), and Robson v. Whittingham (L. R., 1 Ch. Ap. 442) are to the Robson v. 
same effect. In the latter case the plaintiff J s house was let to a wood Whittingham. 
engraver and a law stationer, who both Btatcd that there was a sensible 
diminution of light caused by the erection of the new building, that they 
were inconvenienced in their business thereby, and one of them said he 
was obliged to light the gas in his room earlier than formerly. 7’wner , 
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from applying to the court for protection, if they sustain 
special damage thereby. “It is going too far,” said 

L. J., observed, “The landlord who occupies the second floor of the 
house docs not say to what extent he ha9 been obliged to light the gas 
earlier than before, and in the case of Durell v. Pritchard , I think 
that there was evidence that they had been obliged to light the gas 
one hour earlier than they were before, and yet we thought that was not 
a case to interfere.’' (See observations of Wood, V.-C., Dent v. Auction 
At art Company, L. R., 2 Eq. 253.) In this case and in Curriers 1 Com- 
pany v. Corbett, the bills were dismissed without prejudice to the plain- 
tiff 's right to sue at law. 

In Madeline v. Duke of Portland (8 Jur., N. S. 1007; 3 Giff. 702), 
the Duke of Portland, to secure the privacy of the lawn and garden 
behind llarconrt House, was erecting a glass screen, with open louvres 
for the admission of air, within thirty feet of the plaintiff ’s window's. 
It was part of liis plan to have a moveable platform for keeping the 
glass clean on both sides. Part of the erection had been completed, but 
there was no evidence of any obstruction of light aud air caused by the 
part so completed. The court refused an injunction, because there was 
no evidence, except ns to opinion of what might happen, when there 
might have been evidence of wlint actually had happened. 

In Jackson v. Duke of Newcastle (3 D., J. & S. 275), Lord We&t- 
bury refused an injunction, because the building complained of -would 
not materially interfere with the existing use of the plaintiff 's counting- 
house, though the plaintiff's premises might afterwards be applied to 
a purpose in which the proposed abridgment of light would operate 
materially to the prejudice of the owner of the premises, lie held that 
it was not in every case in which an action can be maintained for the ob- 
struction of light that an injunction will be granted by a court of equity. 
That something more was required Hum the amount of injury for which 
damages might be recovered at law. ITe dissolved the injunction, with- 
out prejudice to any future Application, aud gavo the plaintiff the option 
of having tho damages assessed in chancery or at law. And see also 
Lanfranchi v. Mackenzie (L. It., 4 Eq. 421). 

On the other hand, in Gale v. Abbot (8 Jur., N. S. 987), the plain- 
tiff 'a back kitchen was lighted by a grating over an area which looked 
into the defendant’s yard. The defend&ut converted his yard into a 
larder and glazed it w'ith a skylight of rough glass, having in it a 
sliding panel to admit air. Kinderslry , V.-C., granted an injunction, 
thinking that the converting tho yard into a larder with a skylight was 
such a nuisance as to occasion serious inconvenience to the plaintiff. 
“ It was true the passage of light and air passing through the window 
of the back kitchen was of a sorry kind, but it was by that means alone 
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Lord Eldon, in Crowder v. Tinckler, “ to say that if a Remedy by 
plain nuisance is attended with particular and special ln 


that a thorough ventilation existed to tho plaintiff’s house, and at all 
events, so far as the back kitchen was concerned, was of some value and 
so far of importance to the plaintiff. It was obvious that the yard, being 
covered by a skylight, tended materially to impede the passage of air.” 

In Stokes v. City Offices Company (11 Jur., N. S. 560), the plain- Stokes v. City 
tiffs were wholesale ironmongers at Clement’s Lane, Lombard Street. Com- 

The street was twenty feet wide, and the opposite buildings thirty-four ^ an ^‘ 
feet high. The defendants were about to add twenty-four feet to the 
height of the opposite buildings, This additional height would render 
wholly useless reflectors used by the plaintiffs for the purpose of in- 
creasing their light, and abstract about one-third of the light. Wood, 

V.-C., granted an injunction to restrain the defendants from building in 
front of the plaintiffs’ house so as to darken, injure or ol>struct any of 
the ancient lights or windows, &c. lie observed, that it was a substan- 
tial case which the plaintiffs presented as regarded tlicir business, which 
it was said would be seriously impeded by the proposed building. « It 
is quite true of late that the court has seen tho difficulty that arises in 
dealing with such cases occurring in a large and improving town like 
the metropolis. Can we say that such a town or any other town of that 
kind is to he condemned to remain, by the interference of this court, with 
a shabby and low kind of building, when buildings of a much greater 
magnitude would be carried out by enterprising persons ? It seems to 
me to be to a question very well deserving the consideration of the legis- 
lature as to whether there could not be some general net passed by which 
arrangements could l>e made and adjustments entered into, either through 
the medium of a jury or otherwise as the case might be, for the purpose 
of enabling such improvements to be carried out. In the meantime 
until that is done I do not feel myself in a condition to say that largo 
improvements ought to be carried on by companies, either for the good 
of the public or themselves or both, at the expense of others. The 
legislature does not allow the meanest house to be taken for the purpose 
of a railroad, however great tho improvement may be, without the 
sanction of an act of parliament, and I do not see how this court can 
take upon itself to dispose of property. Tho legislature has made this 
light and air, at the end of twenty years, to become positive property 
on the part of those in tho enjoyment of tho casement : how can I pos- 
sibly take away that property?” 

IA Yates v. Jack (L. R., 1 Ch. 295), the plaiutiffs carried on the Yates v. Jack . 
business of merchants at Lower East Smithficld, a Btrcct twenty-tive 
feet two inches wide ; the opposite buildings were some thirty-two and 
some twenty feet high. The defendant proposed to erect buildings 
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Dent v. 
Auction Mart 
Company. 


damage to an individual, producing irreparable damage, 
that individual shall not be at liberty to come here 


opposite the plaintiffs', set back six feet, but*sixty-seven feet high. 
Woody V.-C., decrcod that the plaintiffs were entitled to the free access 
of air and light to such an extent as would enable them to enjoy their 
messuage for the purposo of their business, without any material dimi- 
nution of their former use and enjoyment, and restrained the defendants 
from building to a greater height than thirty-five feet. On appeal Lord 
Cranworth said, “ The evidence has led me to the conclusion that the 
erection of the new buildings will materially interfere with the quantity 
of light necessary or desirable for the plaintiffs. . I desire, however, not 
to he understood ns saying that the plaintiffs would have no right to an 
injunction unless the obstruction of light were such as to be injurious 
to them in the trade in which they were engaged. The right conferred 
and recognized by tlio stat. 2 & 3 Will. 4, c. 71, is an absolute indefea- 
sible right to the enjoyment of light, without reference to the purposes 
for which it has been used. Therefore, even if the ovidence satisfied 
me, which it docs not, that for the purpose of their present business a 
strong light is not necessary, and that the plaintiffs will still have suf- 
ficient light remaining, 1 should not think the defendunt had established 
liis defence unless ho had shown that, for whatever purpose tho plain- 
tiffs might wish to employ tho light, there would be no material inter- 
ference with it.” lie held the plaintiffs entitled to an injunction 
restraining the defendant from erecting any building so as to darken, 
injure or obstruct any of the ancient lights as they were enjoyed pre- 
viously to the taking down by the defendant of his building on tho 
opposite side of the street, and also from permitting to remain any 
bnildings which would cause any such obstruction. 

In j Dent v. Auction Mart Company (L. It., 2 Eq. 238) there were 
three suits : ono by Messrs. Dent, another by Messrs. Pilgrim, and a 
third 'by the reversioners. The defendants were about to erect their 
buildings higher and nearer than the former buildings, so as to intercept 
a large area of the sky as seen from the upper portion of Messrs. 
Dent's windows, and to shut up the staircase windows, which, when 
opened, admitted air, as in a box with the lid off, by a wall eight or nine 
feet distant and about forty-five feet high, and in that circumscribed 
space to place three water-closets, and in Messrs. Pilgrim’s case to 
diminish the light very considerably. Woody V.-C., held, that where 
substantial damages would be given at law as distinguished from som 3 
small sum of 51 . , or 102., or 20£., the Court of Chancery would interfere. 
But that pecuniary loss was not essential. The Vice-Chancellor says, “I 
think it probable that Messrs. Pilgrim, by carrying on business by gas 
light all day, would not lose a single client, but they would carry it on 
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unless the Attorney-General chooses to accompany 
him”(/). 
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(/) 19 Ves. 621 ; vide ctiam 
Mayor of London v. Bolt x - 5 
Vcsey, 129; A.-G. v. For&k, 2 
My. & Cr. 123; [and the judgment 
in Soltau v. Be Held , 2 Sim., N. S. 
133, containing an elaborate state* 


ment of the authorities, and show- 
ing that a private person may 
maintain a bill if he can show 
special damage to himself arising 
out of a public nuisance.] 


much less beneficially to themselves, whether in discharging their dnties 
to their clients on the one hand, or in preserving their health and their 
facility of transacting business on the other.’ 1 In a subsequent part of 
his judgment he says, “The question comes simply back to this, la 
there substantially an interference with comfort? Is there a substantial 
diminution of light for carrying on work?’ 1 He also held, that there 
was no difference between the right to protection of a person residing 
in town and of a person residing in the country, and that a difficulty 
created by some observations of Lord Oranworth to that effect, in 
Clarke v. Clark , and Knight Bruce , L. J., in llohson v. Whitting ham 
(12 Jur., N. S. 41), was removed by the decision in Yates v. Jack, 
and that the obstruction to the circulation of air to Messrs. Dent’s 
staircase windows was such an interference with air as the court would 
recognize as a nuisance. In Dent’s ease there was a perpetual injunc- 
tion, restraining tho defendants from erecting any building so os to 
darken, hinder or obstruct the free access of light and air to the ancient 
wiudows of the plaintiffs, ns such access was enjoyed previously to tho 
taking down by the defendants of the buildings which formerly stood 
on the ground of the defendants adjoining the property of the plaintiffs, 
and to remove tho buildings, if any, which materially interfered with 
the access of light and air, under the direction of a judge in chambers. 

The defendants to have liberty to apply to a judge at chambers, bat 
not so as to infringe the injunction. In Pilgrim’s case there was a 
similar injunction, leaving out Air.” (See Ayn&lcy v. Glover , L, R., 

18 Eq. 652.) 

In Martin v. Headon (L. R., 2 Eq. 425), Kindersley, V.-C., agreed Martin v. 
with Wood, V.-C., in Bent v. Auction Mart Company , that with Headon . 
respect to the right of the owner of ancient lights to be protected 
against an obstruction to light and air, there was no distinction between 
houses in town and houses in the country. The plaintiff having proved 
that, by reason of the diminution of light caused by the defendant’s 
building, he was obliged to remove his workman to another room, it 
appeared to his Honor that tho defendant’s building was a considerable 
and serious obstruction of light to the plaintiff’s workshop, and had 
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Thus, too, in the recent 
and Birmingham Railway 

(g) 8 Simons, 103 ; see also 
Sampson v. Smith, ibid. 272 ; 
[and see A.-G. v. Birmingham , 
4 K. & J. 528; A.-G. v. Luton , 2 
Jur., N. S. 180;] Liverpool Cor - 


case of Spencer v. London 
Company ( g), it was held 

j novation v. Cliorley Waterworks! 
2 -Do G., M. & G. 852; Ware v. 
Reffint's Canal Company, 2 De G. 
& J. 212; Cook v. Mayor of Bath , 
L. R. f 6 Eq. 177. 


thereby occasioned serious impediment to the carrying on of the plain- 
tiff’s business as it had previously been carried on. lie says, “Asa 
matter of principle it appears to me that the casement of light, that is, 
the right which a man has to receive into his ancient window a certain 
supply of light over or across another man’s land, is just as much part 
of his property as his land or his house, and is just as much entitled to 
protection as any other property. It may be, indeed, that the damage 
done by the neighbour’s act is so trivial as not to justify the interference 
of tlic court. But whenever it is shown that the comfort or enjoyment 
of a man or his family in tlic occupation of his house is seriously inter- 
fered with, and still more when lie is prevented from carrying on his 
business with the same degree of convenience and advantage as thereto- 
fore by reason of tlic abstraction of light caused by his neighbour's act, 
there is sufficient ground for the interference of this court. (Sec the 
cases ante, 328—331, 608, COD, 637—039.) 

If a nuisance has been committed and the plaintiff is entitled to an 
injunction, it is no answer that the defendant has by acts done volun- 
tarily endeavoured to mitigate or prevent it. Thus, in Dent v. A action 
Mart Company (L. 11., 2 Eq. 251), it was held that the defendants 
placing glazod tiles as reflectors was no answer to a claim for au in- 
junction ; Wood, V.-C., observing, “ A person who wishes to preserve 
Ins light has no power to compel his neighbour to preserve tho tiles or 
a mirror, which might he better, or to keep them clean ; nor has he 
covenants for the purpose which will run with the land, or affect persons 
who may take without notice, and therefore it is quite preposterous to 
say, Let us damage you, provided we apply such and such a remedy.” 
(Sec also Radcliffe v. Duke of Portland . 8 Jur., N. S. 1007; 3 Giff. 
702.) 

If a definite amount of injury can bo traced to the defendant, it is 
no answer to an injunction that the water is also fouled by others, 
especially if the nuisances by the others can be bought off or restrained. 
( Crossley v. Lightowler , L. R., 3 Eq. 288; 2 Ch. 481.) 

An injunction for fouling water, or other analogous nuisance, will 
not be granted when the injury is temporary or trifling, but will when 
it is permanent and serious ; and in determining whether it is serious or 
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that where individuals sustained injury from a public 
uuisance, quite distinct from that which was inflicted 


not, regal'd must be paid to the consequences that may flow from it. 
Regard must bo had, not merely to the comfort and convenience of the 
occupier of the estate, which may only be interfered with temporarily, 
and in a particular degree, but also to the effect of the nuisance on the 
value of the estate, and the prospect of dealing with it to advantage. 
( Go Ids mid v. Tunbridge Wells Commissioners, L. It., 1 Ch. 354, 
per Turner, L. J,; S. C., 1 Eq. 101.) Upon the above grounds, and 
also upon the ground that the water of the brook was unfit for the use 
of the tenants and occupiers of the plaintiff’s estate, an injunction was 
granted at suit of a tenant for life against sending sewage into the 
brook. 

In the case of the pollution of streams, the injunction is granted 
because the injury is continuous, and to prevent repeated actions, 
though the damage recoverable may be merely nominal. ( Clowes v. 
Staffordshire Potteries Waterworks Company , L. It., 8 Ch. 142.) 

On the same principle, injunctions wore granted where the nuisances 
complained of were smoke and noise from carrying on the trade of an 
iron factory ( Crump v. Lambert , L. R., 3 Eq. 409), and where they 
arose from a powerful band of music, and the noise and glaro of fire- 
works, and risk from rocket-sticks falling in the plaintiff’s garden and 
on his greenhouses, and the collection of crowds of disorderly persons 
in conducting public entertainments at tea-gardens. ( Waller v. 
Brewster, L. R., 6 Eq. 25; lnchhald v. Robinson, L. It., 4 Ch. 
388.) These frequently recurring nuisances were held sufficiently 
Herious and permanent to warrant the interference of the court by 
injunction. And for burning bricks within one hundred )ards of the 
plaintiff’s residence. The evidence of the plaintiff and his witnesses 
being positive as to existence of smoke and offensive smells arising 
from the defendant’s kiln, and that they were a nuisance to him, out- 
weighed the negative evidence of tho defendant’s witnesses that they 
had not smelt any thing offensive. (Boreham v. Hall , 6 W. N. 67.) 
And for obstruction of a way to an inn* yard, from the loading ami un- 
loading of waggons by several persons, though the act of one would 
not have warranted an injunction. ( Thorpe v. Jirvmjitt, L. K., 8 Ch. 
660.) 

In Tipping v. St. Helen's Smelting Company (L. R., J Ch. 06), a 
suit for an injunction against injuring the plaintiff’s land by smoke 
from the defendaut’s works, after judgment had been recovered at law, 
Knight Bruce , L. J., said, that after judgment has been oblained at 
law, and substantial damages given, it is almost as of course that a 
court of equity should grant an injunction to prevent the continuance 
G. Z Z 
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Hnit in eq uity. T ^j ua j g jq ^ relieved from the nuisance. 

of the nuisance. (See also Imperial Gas Company v. Broadbent , 7 
II. Lda. 612, per Lord Kingsdon'n.) The same effect is given to a 
judgment on an indictment. It is no ground of refusing an injunction 
that an appeal is pending on the judgment, if the court, has no doubt of 
its justice. {Attorney- General v. Bradford Canal, L. R., 2 Eq. 71; 
see also per Wood, V.-O., Attorney- General v. Kingston-upon- Thames, 
1 1 Jur., N. S. 1)00 ; and Ling-wood y. Stowmarket Company , L. II., 
1 Eq. 70.) 

Form. In these cases the injunction is to restrain the continuing or repeti- 

tion of any acts, similar to those complained of, to the injury of the 
plaintiff. {JJngwood v. Stowmarket Company , L. R., 1 Eq. 77, 33<i ; 
Cramp v. Lambert, L. K , 3 Eq. 414.) Tn Walker v. Brewster (L. R. f 
5 Eq. 34) the injunction was more general — viz., to restrain the defen- 
dant from continuing to hold, or permitting to he held, any public ex- 
hibition, or other entertainment, whereby a nuisance might bo occasioned 
to the annoyance and injury of the plaintiff. 

Plaintiff's An injunction to restrain an obstruction to light was granted at the 

interest. suit ol‘ a yearly tenant {Simper v. Foley, 2 «J. & II. 555), and of a 

tenant whose time had expired after the nuisance, and who had agreed 
to renew. ( Gale v. A bbot, 8 Jur., N. S. 087 ) In Inch bald v. It obi niton. 
(L. R., 4 Ch. 305), an injunction was granted at the suit of a yearly 
tenant who had been many years in his house, Selwyn , L. J., saying 
that, he was not to lose his rights because he was only a yearly tenant, 
still it was a circumstance to be considered ; and in Jones v. Chappell 
(L. R., 20 Eq. 543), Jcssel , M. It., said, that, ho far as lie was aware, it 
had never been decided than a weekly tenant could not have an injunction ; 
and if a weekly tenant and his landlord were to join in a suit to restrain 
a nuisance, he would not find the slightest difficulty in granting an in- 
junction. In Dent v. Auction Mart Company (L. R., 2 Eq. 247), Wood, 
V.-C., says, “ I may suggest a case in which the court would probably 
not interfere (not merely where the right is of short duration, for I have 
interfered in cases of very short duration with reference to the obstruc- 
tion of light), but where the whole of the property is about to cease 
immediately, as, for instance, in the case of a notice given under a rail- 
way act to take a house, when the house is about to be destroyed and 
razed to the ground in two or three days time.” 

The owner of a house, who has no intention of residing there, may 
have an injunction against an obstruction to the windows. ( Wilson v. 
Town end, 0 Jur., N. 1109; 1 Drew. 8c Sm. 324); and a reversioner 
( Mercers ’ Company v. Auction Mart Company, L. R., 2 Eq. 238; 
Currie ri Company v. Corbett, 11 Jur., N. S. 719; 2 Drew. 8c Sm. 35.) 
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A distinction has been taken in some cases between Injunction on 
those injunctions which merely prevent the doing of an motlon * 

In Jacomb v. Knight (9 Jur., N. 8. 529; 32 L. J., Ch. 601), where a 
yearly tenant under notice to quit claimed an injunction against his 
landlord to restrain a slight obstruction to light and air, which the Master 
of the Rolls granted; the Lords Justices dismissed the bill without costs, 
on the ground that, considering the nature and extent of the plaintiff’s 
interest, and the balance of inconvenience on the one side and the other, 
there was not such a plain case as would render an injunction necessary, 
especially as the plaintiff could recover compensation in damages. 

An injunction against a nuisance from keeping offensive water in a Against 
canal wus granted, as well against the lessees, by whom the nuisance whom, 
was committed, as against the company, their hmdlord,\vho had indem- 
nified them, and intended to continue the nuisance at the expiration of 
the term. (Att.-Gcn. v. Bradford Carutl , L. It., 2 Kq. 71.) 

Against a fi actuating body, such as si highway hoard, an injunction 
to stop sewers made by their predecessors cannot be issued, but. it can 
to prevent tlicir increase. {AIL- Gen. v. Mahmoud, L. R., 2 Eq. 306.) • 

Where the occupier licenses another to commit, a nuisance, the in- 
junction may go against the occupier. ( II hi to v. Jameson, .L. R., 18 
Eq. 303.) An agent in the commission of a nuisance may I»c made 
party to a suit for its removal, but is not a necessary party. ( Tlaigh v. 

Karl of A berg a mm y , !) W. N. 193.) BuL if a party liable for a nuisance 
in a mine lias bond fide parted with his interest before the injunction is 
applied for, an inium-tion will not be granted against him. (Matthews 
v. King, 3 II. & C. 910.) 

Where an interlocutory injunction is granted, cost* onght not to be Costs, 
given against the defendant until after the trial of the cause. ((J rind- 
icy v. Booth , 3 II. & C. 539.) 

Where the evidence is conflicting the court sometimes appoint a Reference to 
scientific person to report to them. This was done in Krlk v. Pearson expert. 

(L. K., 6 Cli. 810) and in ( hrlwrighl v. Last (11 W. N. 60), where the 
complaint was of an obstruction to light. But in A ft.- Gen. v. Colney 
Hatch (L. R., 4 Ch. 146), where the nuisance was satisfactorily proved, 
the court refused to refer the merits of the case to nn engineer. In Att..- 
Ocn. v. Merthyr Tydfil (5 W. N. 148), Gifford, L. J., referred to an 
engineer to report as to how and w'hen the uuisance could be rectified. 

There are instances where the judge has himself visited the premises Inspection by 
affected by an obstruction of light or a nuisance from noise before judges, 
granting an injunction, though Lord Westbury doubted whether ho 
ought to do so, and was not bound to act on the affidavits. {Jack son v. 

Duke of JVe?rcastlc y 10 Jur., N. S. 688; 3 Do G., J. & S. 275; Manser 
v. Bowers, 7 W. N. 1G3.) 


z z 2 
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Mandatory 

injunction. 


act, and those the consequence of which, either directly 
or indirectly, will be to compel a party to do some act, 
as to fill up a ditch (A) or pull down a wall (i); the 
former being granted on motion, the latter on decree 
only. 

This distinction, however, though recognized, does 
not appear to have been strictly attended to: indeed, in 
one case (A), Lord Eldon , though he refused the order 
as prayed, “ to restrain the defendant from continuing 
to keep certain works out of repair,” purposely made 
an order in such a form as to have the same effect, by 
making it difficult for the defendant to avoid completely 
repairing his works. 

“ I take leave,” said Lord Brougham , in commenting 
on this case, in his judgment in Blahemore v. Glamor - 
y an shire Canal Navigation (Z), “to agree with Lord 
Lyndhnrst in the opinion, that, if this court has this 
jurisdiction, it would be better to exercise it directly 
and at once; and 1 will further take leave to add, that 
the having recourse to a round-about mode of obtaining 
the object seems to cast a doubt on the jurisdiction.” 
The question of jurisdiction his Lordship does not ex- 
pressly decide, “although,” he continues, “we have no 
right to say there is not a precedent for taking a similar 
course here; yet' surely we may pause, and, without 
denying the jurisdiction, decline to exercise it.”* 

(A) Itohinsmi v. Lord ligron , (/■) Lane v. Ncwdigatc, lOVes. 

1 Bro. C. C. 5 SO. 192. 

(£) By dev v. Bent ham , 1 Ves. (/) 1 My. & Kuo 184. [See the 
sen. 543. judgment in Luniley v. Hagmr, 

1 Do Gcx, M. & G. G04.] 

* The court will not interfere by way of mandatory injunction, 
except in cases in which extremo, or, at all events, very serious, damage 
will ensue from its interference being withheld. (L*cr Turner, L. J,, 
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[In some cases, although the legal right lias been 
established, the Court of Chancery .refuses to interfere, 
on the ground of the acquiescence of the plaintiff in 
the mischief complained of. PVood v. Sutcliffe (hi).] 


[(»*) 2 Sim., N. S. p. ICO. See 
further, as to acquiescence, Roch- 
dale Canal Company v. King, 2 
ftim., N. S. 78; Banlihart v. 
Houghton, 27 Bear. 425 ; T Vare 
v. liege nV s Canal Company , .‘1 


Dc G. & J. 212; A.-G. v. Binning- 
ham , 4 K. & J. 528; Broadbent 
v. Imperial Gas Light Company , 
7 De G., M‘N. & G. 436; 7 II. of 
L. 600; ami see also ante, p. 76.] 


Burell v. Pritchard, L. R., 1 Cli. 250.) The power to issue a 
mandatory injunction, to compel a defendant to restore things to the 
condition in which they were before he began to build, should be 
attended with the greatest possible caution. Tt should be confined to 
eases where the injury done to the plaintiff cannot he estimated or suf- 
ficiently compensated by pecuniary payment. On this principle, Lord 
Wentbury, in l'senberg v. East India House. Estate Company (10 
Jur., N. S. 221; 38 L. J., Cli. 3!)2), refused nn in junction to pull down 
a building which obstructed the pi a in tilt’s light, and directed an inquiry 
ns to damages. (See also J a comb v. Knight. 0 Jur., N. S. 52!); 32 
L. J., Ch. 601). Jn furriers* Company v. Corbett (11 Jnr., N. S. 71!)), 
Turner , L. J., said, that iho jurisdiction to order a building which Inul 
been completed to he pulled down, so far as it impeded the progress of 
the air and light, had, so far as he knew, never been assumed or exer- 
cised. It lias been exercised when the object ion able building is in 
progress. ( Bent v. Auction Mart Company , L. R., 2 Eq. 238; Law- 
rence v. Austin, 11 «I ur., N. ft. 576.) 

It is no bar to relief by mandatory injunction that the damage is 
complete before bill filed. ( Ihircll v. Pritchard, L. R., 1 Ch. 244.) 
If the damage is complete, the court docs not interfere by way of 
injunction until the right has been determined. ( Attorney- General v. 
United Kingdom Electric Telegraph Company , 30 licav. 287; Deere 
v. Guest, 1 My l, & Cr. 510.) 

Lord Sclhorne, in City of London Brewery Company v. Tennant 
(L. R., 0 Ch. 2 ID), said, that lie was not prepared to assent to the 
opinion that in every ease in which a building has been completed 
before the filing of the bill, the court is powerless. M The court lias 
power, if it thinks fit, to grant a mandatory injunction, that is, an 
order directing the removal of the building. We know of course the 
court is not in the habit of doiug so except under special circumstances, 
but those special circumstances may exist.” A mandatory injunction 
was granted to pull down a building which obstructed the plaintiff’s 
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light where the plaintiff had promptly objected, and the defendant 
knew he was in the wrong. ( Smith v. Smith , L. R., 20 Eq. 500.) 
Also, in the case of a mischievous and irreparable trespass by one 
railway company erecting a building to obstruct a way to the station 
of another, for the purpose of diverting the traffic. ( London and 
North Wetter n Bail way Company v. Lancashire and Yorkshire 
Hallway Company , L. R., 4 Eq. 174.) Also to take up watcrpipcs, 
laid in a highway at the instance of the owner of the soil, on the ground 
that the act was (lone quickly and by surprise on the plaintiff, and was 
an admitted trespass, done without lawful justification or excuse, a 
deliberate and unlawful invasion of the plaintiff's right, and in the 
nature of a continuing trespass or series of trespasses. ( Goodson v. 
It trhavd son, L. U., 9 Ch. 221.) 

On the other hand, where a vinery was erected in breach oT a cove- 
nant not to erect buildings, the court, declined to grant a mandatory 
injunction, considering that no substantial annoyance bad been occa- 
sioned to the plaintiff; no substantial injury done to his property. 
It was held that a declaration was sufficient for the purpose of 
protecting the title. Power was not given to the plaintiff of doing 
such an unreasonable and an unneighbourly act as the taking down the 
vinery, which was a great convenience to the defendant, and its removal 
would not confer any benefit on the plaintiff. ( Howes v. Law, L. R., 
9 Kq. 630.) In a light and air case, where the plaintiff had notice of 
the defendant’s intention to build in January, and made no complaint 
until November, and the building was carried up to a considerable 
height, and substantially completed before the bill was filed, Hall , V.-C., 
ncling upon the authority of henberg v. Hast India Nutate Com- 
pany, Dun'll v. Pritchard , Currier#' Company v. Corbett , and Lord 
Selhorne'x judgment in City of London Brewery Comjmny v. Tennant , 
declined to issue a mandatory injunction. ( Lady Stanley of Alderley 
v. Karl of Shrewsbury, L. R., 19 Eq. 616.) 

An injunction prohibitory in form, but mandatory in effect, was 
granted against permitting a communication between the mines of the 
defendant and the plaintiff to continue open and water to How through, 
the intention being to compel the defendant to close tlic communication. 
{Purl of Mr thorough v. Power, 7 Ucav. 127.) A similar injunction 
on a board of health, against permitting sewage to flow into a river, 
was enforced by sequestration. (Spokes v. Banbvry Board of Health , 
L. R., 1 Eq. 42.) 

A mandatory injunction may be granted on motion before the bearing 
of the cause. (Iieadel v. Perry, L. R., 3 Eq. 4G5 ; Hervey v. Smith, 
1 K. & J. 328.) But will not he granted except under very special 
circumstances. ( Westminster Brymbo Coal Company v. Clayton, 36 
L. J., Ch. 47G.) 
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The owner of an casement may lose his right to the interference of a 
court of equity by laches. The Lord Chancellor, in Williams v. Earl 
of Jersey (I Cr. & Fh. 91), says, “A party seeing a nuisance in progress, 
and not interfering to prevent it, may forfeit his right to assistance 
from a court of equity.” In Jones v. /loyal Canal Company (2 Molloy, 
319), it is said, “ To have a work erected at a great, expense, whether 
private or public, removed by this court ns a nuisance, the person com- 
plaining* should give notice not to proceed, otherwise the court will 
leave the complainant, to law.” And when the plaintiff sought to re- 
strain a nuisance from an offensive trade. The injunction was refused, 
because he saw the manufactory building, and made no objection to it. 
( Wood v. Sutcliffe, 2 Sim., N. S. 163; Bankart v Houghton , 27 lkav. 
425.) Where an obstruction to light and air had existed nearly six 
years before the hill was filed, and the plaintiff and his servants could 
never have gone into the stable without perceiving it, the hill was dis- 
missed. {Gaunt v. Finney, L. II., 8 Cli. If.) If the building is erected 
without his knowledge, he may sue for uu injunction after its com- 
pletion. ( Durcll v. Pritchard, L. II., 1 Ch. 211.) Where the defen- 
dants’ solicitor wrote that should their promises at any time become a 
nuisance, they were willing to assume that the plaintiffs were not 
damaged in their rights by delay, it was held that the defendants could 
not set up the laches of tlie plaintiff. {Baxter v. Botrcr, 10 W. N. 1 1.) 

Mere delay may amount to laches, mid deprive the plaintiff of his 
right to an injunction. H v. Hunt (John. 1172), Cooper v. Huh - 
hueh (7 .fur., N. S. 457; 30 Bcav. 100), are cases where delay had this 
effect; Imperial Gas-Light Company \. II mad hr at (7 II. Lds 000), 
Johnson v. II gut) (9 Juv.. N. S. 1333; 2 Do G.. J. & S. 18), and Turner 
v. Mir field (31 Bcav. 39 0), where it had not. The delay, it. seems, must 
be such aa to induce the defendant to suppose that the plaintiff had 
withdrawn his objection to tin*, nuisance complained of. (See Cor ho v. 
Bomaine, II L. T., N. S. 390.) 

There may he cases, such as Lord Eldon put, in the A ttorney- Genera l 
v. Johnson (2 Wils. C. C. 87), in which laches may he imputed to the 
public through the medium of the Attorney-General; eases of large, 
expenditure incurred in -buildings which are seen by the public, atul are 
all'jvvcd to go on without the slightest complaint oil the part of any one. 
(Fcr Wood, V.-C., Attorney- General v. Bradford Canal, L. 11., 2 Kq. 
81.) But in the case of a canal company causing a nuisance by keeping 
offensive w-atcr in their canal, or of a board of health fouling a stream 
by sewage, persons arc obliged to wait for a considerable time before 
they can come to the court. Their waiting to sec whether the evil will 
diminish is not laches. {Attorney- General v. Bradford Canal, L. It., 
2 Eq. 71 ; Goldsmld v. Tunbridge Wells Commissioners. L. It., 1 Eq. 
1G1 ; 1 Ch. 349; Attorney- General v. Leeds , L. It., 5 Ch. 583; Attor- 
ney-General v. Halifax , 4 W. N. 202.) 
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ABANDONMENT, 25), 48,588, 504. (See Extinguishment.) 

ABATEMENT, 

of nuisance, 643. 

party injured may abate obstruction erected on own soil, 614. 
neighbour's soil, 644. 
partly oil both, 044, 645. 
all kinds of obstructions may be abated, 645. 
request to remove, in what eases required, 645. 

either to lessor or lessee sufficient, 645. 
house with persons in it may be abated if an obstruction, 640. 
after notice to remove it, 646. 

gate may be abated, though might have been opened, 647. * 
abator must not do unnecessary damage, 647. 

whether difference herein in respect of public nuisance, 648. 
bauble, none, 648. 

public nuisance in highway, when not abatcablc, 648- 

statutory powers to abate nuisances, 648. 

danger of disturbance, when abatement justified by, 639. 

if damage must follow, though has not yet, abatement justified, 641. 

ACCIDENT. (See Action, Assault.) 

ACQUIESCENCE, 

Effect of, at law. 

in interruption of enjoyment, under Prescription Act, 175. 176. 
in acts adverse to the existence of easements, 29, 53, 621, 624. 
Effect in equity, twofold. 

1. To prevent Court from aiding enforcement of legal right, 78. 

2. To induce Court to restrain enforcement of legal right, 76. 

principle of the latter, equity, 76, 78. 
what amounts to, 78. 

equitable defence at law on ground of, 717. 
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ACQUIESCENCE— cowfa'wM^. 

title to easement by, 78 — 84. 
loss of easement by, 579. 

in interruption under Prescription Act, 175 — 177. 

ACTION. ( See Disturbance, Fire, Negligence, Subterranean 

Water.) 

lies for infringement of right, though no actual damage, 227. 

1. Of natural right to water in stream, 225, 232. 

2 Of acquired right to same, 232. 

3. Artificial water-courses, 232. 

lies for injury accidentally occasioned in doing a lawful act, 394. 

unless the act inevitable and beyond control, 394. 
does not lie for damage without injury. 420. 

not against lessee at will for fire on premises by negligence, 441. 
not lor an obstruction of navigable river without damage, 229. 
lies for introduction of any substance on a neighbour’s land, 394. 
For Disturbance of Easement. 
parties to, G49 — GGO. 
by reversioner, 64 9 — 658. 
by several with common interest, G58. 
against maintainor of nuisance, G58, 659. 

landlord, GGO. 
pleadings, GG8 — G8G. 
damages, 655. 

in lieu of injunction, 68G. 
injunction, 687 et seq. 

ACT OF GOD, 

action does not lie for consequences of, 401, 418, 450. 

ACT OE PARLIAMENT. (See Statute.) 

AFFIRMATIVE EASEMENTS, 
instances of, 23. 

acquisition of, may he resisted by action, 22. 

of negative easements, cannot, 22. 

AGREEMENT. (.Sec Grant.) 
not under seal, 27, 70. 
under seal. (Sec Grant.) 
not under seal, is parol though written, 58G. 
valid though not under seal, 76, 85. 

not in writing if executed, 76. 

or acted upon, 77. 
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AGREEMENT — continued. 

to grant easement., effect of plan, 95. 
injunction to restrain breach of, GOO. 

AIR. ( See Light.) 

right not to have air polluted not an casement, 334. 
common law respecting, same as that respecting light, 334. 
right to free passage of, to windmill, 331. 

to windows, 335, 638. 
not within Prescription Act, 333. 
injunction for diminution, G38. 

ALTERATION OF ENJOYMENT. (See Extinguishment.) 
when it works an extinguishment of easement, 58G et scq. 
principle of such extinguishment, 597, 613. 

AMERICA, 

law of, as to watercourses, 19, 566. 
light, 331. 

upper and lower stories, 534. 

ANIMALS, 

dangerous, for protection of premises, why and xvhen damage by 
actionable, 451 , 520. 

APPARENT AND NON-APPAllENT EASEMENTS, 25. 
defined and distinguished, 25. 

APPROPRIATION. (aSV<j Water-course, Light.) 

right to flow of stream in its natural course independent of, 225. 
to confer right in excess of natural right must be, 

1. Continued for period sufficient to create easement, 270. 

2. Must actually affect others during that period, 270. 

of artificial and temporary water-course confers no right to con- 
tinuance of it, 297. 

APPURTENANT, 

a right unconnected with enjoyment of land cannot be appurtenant 
to land, 11. 

AREA. (See Pit.) 

ARTIFICIAL WATER-COURSE, 296—317. 

ASSAULT, 

involuntary, actionable, 397. 
lunatic liable for an, 398. 



716 


INDEX. 


ASSIGNEE, 

of land, when request to, to remove nuisance on it, required, 645. 
liable for continuance of disturbance, 7. 

ASSIGNMENT, 

of land passes its casements, 88. 

if of part of land, easements apportioned, 88. 

BRICK BURNING, 502, 507—510. 

.BRIDGES, 

liability to repair noticed, 543, 544. 

BUILDING ACT, 

effect on casements, 580. 
as to party walls, 515, 439. 

windows in, 514, 580. 
provision as to fire, 408. 


BUILDINGS. {See House, Support.) 

right to keep land free from, for military purposes, 329. 

for telegraphing. 329. 

BURIAL, 

right to bury in another’s vault is an easement, 24, 42. 
receipt for price of grave sufficient title, 78. 


CANAL, 

right to have boats on, 15. 
liability for not fencing, 469. 
duty to customer, 470. 
right Lo support for, 364, 380, 381. 
canal to be kept in repair, 382, 451. 

adverse right to water of, contrary to use to which water is appro- 
priated by statute, 100. 
right for purposes not justified by act, 202. 
right of persons licensed by owners of, to take water, 214, 315. 
acquiescence in water being taken from, 80, 83. 

in making, 80, 81. 
diversion of water for, 316. 
mining under, 451. 
right to ward off flood, 444. 

CASE, ACTION OF, 

may be joined with trespass, GG1. 

when at Common Law, lies concurrently with trespass, GG7. 
CATTLE. ( See Fences.) 

watering-place for, 229. 
trespass of, 396. 



INDEX. 


717 


CESSATION OF ENJOYMENT. ( See Extinguishment.) 

CIIIJRCII, 

way to, a way of necessity, 137, 338. 

CLAM, 

right cannot be acquired by secret user, 211. 

COLLIERY. {See Mine.) 

right of way to, acquired by acquiescence, 79. 

COMMON ENEMY, 

subterranean water a, 443, 414. 
the sea is, 444, 451. 

COMPENSATION, 

none for underground water, 21)4. 

for being deprived of access to river, 220. 

for mines, by canals and railways, 370 -—381, 451. 

for easements, under Lands Clauses Act, 580. 

CONSENT. (See Acquiescence, License.) 

( *ONSI DEUATK >N. (#SV* License.) 

for license does not affect its rovoeability, 73. 
necessary in equity, 77, 83. 

and at law, for agreement, 83. 

CONSTRUCTION, 

of instruments creating easements, 84 ft *«/., 550. 
rights appurtenant pass with tenement, 88. 

and apportioned if it be divided, 88, 5(10. 
grant of land for express purpose includes grant of casement neces- 
sary for that purpose, 1 1, 370. 

where tenement severed, implied grant of some casements, 80, 01, 
124, 379. 

others will not pass without words to create them, 80. 
will not, under words “ appertaining and belonging,” 00. 

“ used, occupied and enjoyed therewith” sufficient to create them, 
90 et wq., 04. 

not inferred from words of description, 05. 
effect of plan, 05. 
of "rant of water, 296. 

CONTINUANCE. ( See Appropriation.) 

of nuisance, action for, against whom, 058. 

damage not recoverable for expectation of continuance, 641. 
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CONTINUOUS AND DISCONTINUOUS EASEMENTS, 
defined and distinguished, 25. 

CONVENIENT PLACE FOR TRADE, 506. 

COPARCENERS, 

exception from rule that tilings in grant pass only by deed, 30. 
COPYHOLD, 

grant of easement by copyholder, 1 6. 
custom not within Prescription Act, 166. 

COUNTY COURT, 

jurisdiction in cases of easement, 687. 

COVENANT, 

may operate as grant of easement, 16, 86, 362, 367. 
running with land resembles easement, 88. 
burthen of, does not run with land, 88. 
for quiet enjoyment, effect of, 88. 
right of remainderman to enforce, 654. 

CUSTOMER, 

liability to, for injury by defective state of premises, 447, 470. 

CUSTOM OF LONDON, 
as to gutters, 100. 
as to lights, 173, 337, 6!)7. 

no justification in cases under the Prescription Act, 173. 
not wholly abrogated by that Act, 173. 

CUSTOMS, 

often resemble easements in mode of enjoyment, 20. 

instances of such customs, 20. 

exclude general rules of law, 20. 

to take water from spring, 20. 

to erect booths on waste, 20. 

to dance in field, 20. 

to run races, 21. 

must be reasonable, 20, 361. 

not affected by unity of possession, 110. 

for way to church, 338. 

to let down surface, 361. 

claim by custom under Prescription Act, 166, 1G9. 

DAMAGE. (See Action, Mine, Parties to Action, Suitoiit, Re- 
version E K, T RES L’ ARSE R .) 
without injury, not actionable, 420. 
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DAM AGE — continued . 

if must follow, though has not yet, abatement justifiable, (541. 
to neighbour by exorcise of rights of property, when not an injury, 
421. 

by causing tenants to quit, whether sufficient to support action by 
reversioner, 634, G49. 

permanent, required to support action by reversioner, G49. 
quairCj as to continuance of separate acts, 190. 
measure of damages, in action for injury to reversion, 655, 
damages in lieu of injunction, G8G. 

DAM IN STREAM, 

for purposes of mill or •irrigation, when lawful, 227, 267, 271. 
otherwise requires easement to justify it, 270. 
how easement acquired, 270. 

DAMNUM A USQUE INJURIA, 
not actionable, 420. 

DANGER, 

when will justify abatement., G41. 

DANGEROUS INSTRUMENTS AND GOODS. (&w Animals.) 

for protection of premises, ground of liability for injury by, 451, 
520. 

duty with respect to, 398 — 418, 443 — 451. 

DECLARATION, GG8. (See Pleading.) 

DEED. (See Agreement, Grant.) 

DESTINATION du pi-re do famille, 
civil law doctrine of, 97. 

DEVIATION, 

right to deviate from way, when, 547, 518, 573. 

DEVISE, 

when right of way implied in, 127. 

DI SPENS ATION. (See License.) 

DISPOSITION, 

of owner of two tenements, its effect as to easements, 97. 
implied grant of casements on severance of heritage, 97. 
only of continuous and apparent easements, 90, 94, 100 — 128. 
as drains, 91, 94, 96, 101, 103. 
lights, 99, 116. 
support, 117. 
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DISPOSITION — continued. 

qucere , whether doctrine extends in any case to ways, 96, 102, 104, 
107,115,123. 

immaterial whether easement acquired before unity of ownership, 
108. 

civil law, rules of, relating to, 129. 

DISTURBANCE OF EASEMENTS. (See Damage, Reversioner.) 
distinction between action for, and for nuisance, 633. 

with regard to action by reversioner, G33. 
wliat amounts to a, 634 et seq. 

only interferences sensibly diminishing enjoyment do, 634. 

total obstruction not necessary to constitute a, 634. 

tests in case of obstruction of light, 635 — 639. 

slight diminution of by plaintilf no answer, 635. 

injury must be substantial, according to ordinary apprehension, 637. 

not the mere caprice or weakness of an individual, 637. 

noise of school not, 640. 

fear not enough, G39. 

imminent danger of damage may bo, 641. 

threats not enough, 612. 

Remedies for Disturbance. 

by act of party. See Abatement, Repair.) 
by action. (See Action, Injunction.) 

DIVERSION OF STREAM, 

for purposes of mill or irrigation, when lawful, 225, 267, 271. 
otherwise requires easement to justify, 270. 
how such casement acquired, 270. 

for improvement of channel does not affect natural right to the 
water, 563, 614. 

not adverse to higher proprietor, 213. 

DIVISIBILITY, 

of easements, 88. 

DIVISION, 

of dominant tenement, effect of, 88, 569. 

DOO, 

no nuisance to keen dogs, 640. 
keeping for protection, 520. 
injury to by dog spear, 522. 
enticing to danger, 519. 



DOMINANT TENEMENT, 
what, 2; 5, 16. 


INDEX. 


721 


DOOR, 

whether a sign apparent of an casement, 25, 104. 
closing not an abandonment of way, 596. 

not actionable if no right to pass through, CG8. 

DRAINS, (i See Houses.) 

Agricultural. 

cutting off supply of water, not flowing in any defined channel, by 
means of, not actionable as to surface water, 2G8. 

as to subterraneous water, 286. 
though it affects supply of natural stream, 287. 
or ponds, 294. 

no right to compel continuance of flow of water from, 314. 
levels may be altered, 314. 

House Drains. 

right to, may be acquired by user, 272. 

implied grant and reservation of, upon severance of house from 
adjacent property, 97, 101, 109. 

action for opening drain on own land into another's sewer there, 635. 
construction of grant of, 5G1. 
who liable for nuisance from, 6G0. 

Dll TV, 

averment of, immaterial, if not disclosed by facts alleged, 429. 

EASEMENTS, 

definition, 5, 38. 

accessorial to the ordinary rights of property, 1. 
distinction between, and profits & prendre, 1, 8. 
number and modifications infinite, 4. 
division, 22 — 26. 

origin of, distinguishes them from similar natural rights, 2, 3. 
affirmative and negative, 22. 
instances, 23, 24. 

- continuous and discontinuous, 25. 
apparent and non-apparent, 25. 

Qualities of. 

1. Incorporeal, 6. 

2. Imposed on property, not persons, G. 

3. Confer no right to participation of profits of servient tenement, 7. 
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EASEMENTS— continued. 

Qualities of —continued. 

4. Imposed for the beneficial enjoyment of real property, 8, 14. 

corporeal or incoporeal, 0. 

tenement to which they belong, dominant, 16. 

tenement subject to them, servient, 16. 

sufficient, by Civil Law, if grant made in respect of house 
intended to be built, 11. 
such a grant valid, 11. 
subjects of, 22 — 26. 
in gross, 13. 

5. Two tenements dominant and servient, 16. 

6. By Civil Law, causes of must be perpetual, IS. 

by custom, 20. 

Acquisition op Easements. (See Enjoyment.) 

1. By grant, express. (See Grant.) 

2. implied. (See Grant.) 

3. By assignment of dominant tenement. (jSYc Assignment.) 

4. By prescription. (See Prescription.) 

custom to use land not an casement, 1 GIL 
Particular Easements, and Natural Rights like Easements. 

1. Watcr-courscs. (See Water-course.) 

2. Air. (£<& Air.) 

3. Light. (See Light.) 

4. Wavs. (See Way.) 

Spurious Easements. 

party walls. (See Party Walls and Fences.) 
fences. (See Party Walls and Fences.) 
as to roots of trees. (See, Trees.) 

Enjoyment to confer Easement. (See Enjoyment.) 

Incidents of Easements. 

servient owner not bound to repair at Common Law, 528. 
dominant owner liable for injury, from want of repair, when 
enjoyment had by means of some opus inaruifactum, 529. 
spurious easement to compel servient owner to repair, 530. 

may be bound b\ prescription or tenure? 543. 
dominant owner lias no right to go extra viam, because road is 
foundrous, where lie is bound to repair, 547. 
otherwise if obstructed by servient, 573. 
dominant owner may do whatever is necessary for repairing, 545. 
Secondary Easements . 

implied by law for the full enjoyment of primary casement, 549. 
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EASEMENTS — continued. 

8 econdary En semen tx — con tin u ed. 

analogous to casements of necessity, 550. 
extent of, when arising by grant or user, 550. 
how far servient may be affected, 4, 5,51. 

extend to whatever is required by the dominant for the full enjoy- 
ment of his right, 550. 

dominant owner must do no unnecessary damage, 553. 
his right is only to restore the easement to its original state, 555. 
generally part of one entire right with principal easement, 550. 
Jiutr.nl arid Node of Enjoyment. 

dominant owner lias no right to increase his enjoyment, so as to 
impose an additional burthen on servient owner, 557. 
an alteration of the dominant tenement, which causes no injury 
to "crvieut owner, will not destroy easement, 560. 
so, pulling down lor the purpose of necessary repair, 562. 
if dominant tenement severed, easements severed likewise, 88. 
hut not so as to impose additional burthen on servient, 570. 

Duty of servient owner, 570. 

must not do anything to obstruct dominant, in his enjoyment, 570. 
ijmrre , whether liable for obstruction by roots of trees, &c., 571. 
liable by the Civil Law, 572. 

»rmbh\ lie is liable, 572. 

Rights of servient owner. 

m ray do necessary repairs if dominant owner neglect to, 573. 
if easement be granted generally, or arises by implication of law, 
is tin* election in the dominant or servient owner? 148, 575. 
opinions expressed in the English law at variance, 575. 
distinctions laid down by the Civil Law, 576. 
if selection once made, no subsequent change allowed, 149, 577. 

EAVES, 

easement for, 272 — 274. 
not lost by raising roof, 613. 

over neighbour’s land, may be abated before actual damage, 641. 
ENCROACHMENT, 

made for support of house must be removed with care, 421. 
where easement depends on repeated acts of man, as a right of 
way, does not destroy right, 598, 
the party is liable to action for the trespass, 598. 
where no additional burthen on servient, right not destroyed, 
598 H srtf. 


3 v 2 
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ENCRO ACHMENT— continued. 

right may be lost by alteration of mode of enjoyment, 602. 
principle of loss of easement by encroachment, 615. 
suspension of affirmative easement, 613. 
same of negative, 322, G16. 

only applies to encroachment by alteration, 322, 616. 

ENJOYMENT TO CONFER EASEMENT, 
against whom it must bo had, 182 — 205. 
effect of tenancy for years in servient tenement, 182, 197. 
different effect at common law and under Prescription Act, 197. 
effect of tenancy for life, 181 ct seq 193 — 205. 
does not affect light., 195. 
by whom, 206. 

qualities of enjoyment — peaceable, open, and as of right, 207 H seq. 
identical with civil law, — non vi, mm clain,vcl precario, 207. 

What amounts to an interruption, 
at common law, 206. 
by the statute, 175. 
by the Civil Law, 206. 

Secrecy may be from mode of enjoyment or nature of easement, 211. 

intention to conceal sufficient in the Civil Law, 213. 

Enjoyment had by permission or under license not 14 as of right,” 213. 
exception under Prescription Act, 167, 214. 
this exception an anomaly, 167. 

Under Prescription Act must be continuous enjoyment for whole period, 
as of right, 167, 168. 
as of an easement, 167, 168. 
next before suit, 174. 

unity of actual possession at any time of period fatal, 168. 
enjoyment of water percolating under ground confers no right, 275. 
enjoyment confers no right to prospect, 322. 

Extent and mode of enjoyment. 

dominant owner has no right to extend, so as to add burthen, 557. 
dominant having a right of way to his field cannot use sucli way 
to other fields newly acquired by him, 557 at seq. 
pulling down house for repair, with intent to rebuild, does not 
destroy its easements, 562. 

nor the alteration of a mill from a grist to a fulling mill, 563. 
servient owner must do no act to obstruct dominant in his enjoy- 
ment, 570. 

queere , whether liable for obstruction caused by routs of trees, &c., 
571. 
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ENJOYMENT TO CONFER EASEMENT— continued. 

Extent and mode of enjoyment— cmtinued. 

liable by the Civil, and, semble , also by the English Law, 572. 
may do necessary repairs if dominant neglect, 573. 

Cessation of enjoyment, 586. 

nor a temporary change, as for repair or to rebuild, 588. 
this explained, 562. 

permanent alteration of dominant tenement, 588, 594. 
effect of, 621—626. 

material question — is it the intention of the dominant owner to 
relinquish his right? 593. 
move than this required, 594, 621 — 626. 

suable, no evidence in the case of a negative easement where en- 
croachment is by mere addition, GIG. 
alteration of his inode of enjoyment may destroy right, 602. 
what period of cessation of enjoyment sufficient to extinguish dis- 
continuous easement, 019 el sc<[. 

EQUITAULE DEFENCE, 

pleadable in action at law, when, 77. 
replication to, 77. 

EQUITY. 

equitable right to easement by agreement, 77. 

acquiescence, 78. 

transfer of contracts as to land, 84, 88, 323. 
release of easements by agreement, 579. 

acquiescence, 580. 

fusion with law, 086. 

ESCHEAT, 

way of necessity not created by, 143. 

EVIDENCE, 

oflarger easement will prove a less one, 672. 
of right as against reversioner, 191, 198, 657. 

distinction herein where infringement of easement, and where 
act done in assertion of easement, 657. 

EXCAVATION. (See Fit.) 

EXTINGUISHMENT OF EASEMENTS, 

By excess Release. 

must be under seal, 578. 

Inclosure Acts operate as express releases, 579. 
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EXTINGUISHMENT OF EASEMENTS — continued. 

By Eoypveant Release — continued . 

by agreement not under seal, 578. 

by acquiescence, 570. 

effect of Building Acts, 580. 

Lands and Railways Clauses Act, 580. 

13 y implied Rehaw. 

1. By Merger, 581. 

casement extinguished by union of tenements, 581. 
only where the estate in both is of an equally perdurable 
nature, 581. 

unless this be the case, the easement is suspended only, 582. 
strictness of this doctrine, 582. 

casements extinguished by unity do not revive on severance, 
DO, 583. 

whether unity of wisin is sufficient without unity of posses- 
sion, 584. 
sembte, it is, 584. 

2. By Necessity. 

easement put an end to by license given to servient, owner to 
do some act inconsistent with the enjoyment of it, 29 
ct set/., 585, 593. 

3. By Cessation of Enjoyment. 

owner of dominant tenement must acquiesce to render such 
cessation valid, 580. 

permanent alteration of dominant tenement evinces intention 
to abandon right, 587. 

queere, if enough to extinguish it? 587, 594, 621 ct scq. 
alteration of temporary nature, as for purpose of rebuilding, 
not sufficient, 502. 

material question— is it the intention of the dominant owner 
to renounce his right? 588 ct seq. 
the Civil Law required some act to be done by the servient 
owner while such altered status continued, 596. 
qticeve, if necessary in English Law, 597, 620, 024. 
on encroachment: 

Dues previous right still exist and can dominant recur to 
former mode of enjoyment? 597, 61G et scq. 
right to non-continuous easement not lost by encroachment, 
598, 616 et seq, 

where encroachment imposes no greater burthen, right not 
lost, 598, 010 ct seq. 
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EXTINGUISHMENT OF EASEMENTS — continued. 

3. By Cessation of Enjoyment — continued . 

difficulty of reconciling decisions upon this point, 598, 616 
et seq. 

party mav so alter mode of enjoyment as to lose lii§ right 
altogether, 602. 

opening new windows does not affect right to old, 603 et seq . 

principle of the loss by encroach nle lit, 615. 

doctrine of suspension of right by encroachment explained, 
615. 

only applies to affirmative easements, 618. 

and to negative where encroachment is by alteration, not by 
mere addition, 324, 614 sed quare. 

discontinuous easements not lost by simple non-user, 623 — 
627 et seq. 

mere non-enjoyment or variation, unaccompanied by intention 
to relinquish, will not work extinguishment, 623 — 627 
H seq. 

where lion-user accompanied by disclaimer, or evidence of 
intention to abandon, a shorter period suffices for this 
purpose, 623 — 627. 

where acts of interruption proved, the material question is, 
whether such acts were known and acquiesced in by the 
part}' interested, 625 et seq. 

length of time required by the Civil Law for loss of servitude 
by cessation of enjoyment, 597. 

by implied release. 

(1.) By merger, 581. 

(2.) By necessity, 585, 586. 

(3.) By cessation of enjoyment, 586 — 632. 


FEME COVERT, 

disability of, 180, 202. 

FENCES. (See Highways, Pit.) 

Common Law liability to keep in one's own cattle, 515. 
spurious easement to keep in repair, as against cattle of neighbour, 
516. 

extent of obligation, 518. 

evidence of, 517. * 

how affected by unity of possession, 129. 

strictly confined to cattle being lawfully on' neighbouring laud, 516. 
liability for enticing animals on to land and injuring, 519. 
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FENCES — continued. 

no liability for accidental injury to cattle, &c., trespassing, 520. 
no liability by landlord to tenant, 515. 
liability of railway companies to keep up, 518. 
turnpike trustees, 518. 
except in case of public nuisance, 520. 
banks and fences, ownership of, 515. 
when owner bound to fence excavation, 463 ct scq. } 520. 
when in private land, 467. 
highway made near, 469. 
made near highway, 469. 
who bound, 659. 
mining shaft, 470, 519. 
against customer, 470, 472. 
servant, 475. 

FEROCIOUS ANIMALS, 

liability for injury done by, where kept for protection of property, 
451,520. 

FIRE, 

liability for, at common law, 368 — 416. 
effect of stat. 6 Ann., 408. 
origin of fire insurance, 408. 
whether statute extends to negligence, 410, 411. 
from railway, 411. 
gas, 413. 

FLAP OF CELLAR, 

damage by fall of, when actionable, 461 — 463. 
dedication of highway subject to, 469, 484. 

FLOODS, 

obligation to receive usual, 443, 444. 

FOULING NATURAL STREAM, 

right of, may be acquired, 271, 485. 
instances, 272. 
limits, 272, 485. 

FOUNDATIONS. (See Houses, SurronT.) 

FRAUDS, STATUTE OF, 

license to use land not within, 16. 

GAS, 


explosion of, 413. 
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GATE. {See Abatement.) 

may not be made across a private way, 640. 
locking a, across way, action for, by reversioner, 657. 
abatement of, 647. 

GOIT, 

easement may be acquired to water flowing in, 318. 

GRANT, 

of wliat rights pass with lands, 11. 

what bind lands, 13. 

distinguished from license, 15, 28, 57. 

under seal, when equity disregards want of, 76 — 84. 

necessary to confer easement., 27. 

no particular form of words required, 84. 

reservation of easement amounts to, 85. 

for particular purpose is grant of casement for that purpose, 11. 
of tenement carries casements appurtenant to it. 88. 

they are apportioned if it be divided, 88. 
implied of easements of some kinds upon severance of ownership, 
96-150. 
not of others, 90. 

what words sufficient to create latter, 96. 
by disposition of owner of two tenements, 97. 

“ destination du pere de fumille ,” 97. 

what easements it applies to, 100, 123. 
implied from condition or use of tenement in favour of grantee, but 
not of grantor, 102. 

upon vague or implied right of selection, 148 vt scq.^ bib. 
authorities not consistent, 148 et jjcq.> bib. 
selection once made final, 148 ct seq ., 575. 

GROSS, 

easement cannot be, 13. 
profit ii prendre can, 15. 
prescription for light in, 178. 
not within Prescription Act, 178. 

GUEST, 

no duty to protect, 470, (J60. 

HEDGES. {See Fences.) 

HIGHWAYS. {See Nuisance.) 

liability for excavations, &c., in and near, 4G3, 4G9. 
who bound to fence, 463, 469. 



INDEX. 


730 

HIGHWAYS - continued. 

railway crossing, 458. 
repairs of, noticed, 543. 
non repair not actionable, 460. 
limited dedication of, 469, 484. 

HOUSES. ( See Abatement, Support.) 

Right of support for. 

From neighbouring soil. 

none without grant or prescription, 370 ct seq . 
negative casement, 376. 

mere right not to have injury caused by operations of neigh- 
bour, 370 - 384. 

no action for withdrawing, till actual damage, 359, 380. 
may be acquired by grant or user, 362, 375, 377. 
implied grant of, on conveyance of house already built, 377. 
or of land for purpose of building, 11, 379. 
by twenty years’ enjoyment, 377. 

Prescript ion Act does not aifect case, 379. 
when not implied, 367, 368. 

From neighbouring houses, 
by implied grant, 117. 
by user, 384. 

but not if caused by temporary and accidental state of 
things, 384. 

though long continued, 384, 385. 

Prescription Act does not apply, 392. 

Injury from bad repair of neighbouring house. (Sec Negligence, 
Re pa ms.) 

from bad construction of neighbouring house. (See Negligence, 
Repairs.) 

Drain. ( Sec Drain, Watercourse.) 

Window, (i See Light.) 

Way to. (&?e Way.) 

Nuisance in. (<SVc Nuisance.) 

reservation implied of rights of which grant would have been implied, 
99, 101 et wq. 

house may he pulled down without shoring neighbour's, 422. 
unless his be ancient, 423. 

house may be pulled down for repair, though neighbour's new house 
will fall in consequence, 385, 391. 

no liability to protect neighbour’s rooms when party wall removed, 
439. 
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II 0 L T SES — continued . 

liability for fire in, 308—400, 407—411. 

for water from upper floor to lower, 440, 450. 

repairs, between occupiers of floors, 530—543. 
of occupier for non-repair to public, 416, 530. 
customer, 470, 472. 
guest, 470. 
servant, 475. 

I XCOim IKE AL 1 1 EK E D1 T A MEN T, 

whether easement may be accessory to an, 9. 

INFANT, 

disability of, 180, 202. 
servant, protection to, none, 477. 

I X FJK TNG EM ENT OF EASEMENT. (See DisriTiiliANUE.) 

IN (5 ROSS, 

easement. 11, 13. 
profit a prendre. J5, 178. 

INJUNCTION. 

may now be granted by Common Law Court, 667. 
only to restrain infringement of legal right, 70. 
acquiescence a ground for refusing an, 76. 
when granted, 087 H scq. 
where right founded on contract, GOO. 
against obstruction to light, 094 — 704. 
other nuisances, 704, 705. 
danger, 692, 093. 

mandatory injunction when granted, 708. 

effect of laches, 711. 

when damages granted instead, 680. 

JNJUHTA, 

always actionable, 203 et q. 

damage without, never is, 420. 

INTEREST, 

none passes by a license, 15, 00. 

license coupled with, irrevocable, 15, 63, 70. 

INTERRUPT!! >N. ( S,e Pleading, Prescription.; 

Of two kinds. 

1. In enjoyment as of riyht , 152. 
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IN TERR UPT ION — continued. 

Of two kinds — continued. 

2. In enjoyment in fact, 153. 

The latter also of two kinds, 153. 

1. As at Common Law', 152. 

2. Under the YVescription Act, 175. 

acquiescence in, 175 — 177. 
botli still exist, 175. 

by servient owner under the statute, 175, 209, 215. 
statute does not take away effect of other interruptions, 176. 

IRRIGATION. 

when river may be used for, 227, 207. 

otherwise only justified by easement, 270. 
how to acquire such easement, 270. 
when water of stream may be used for, 227, 267. 

otherwise may not, except easement acquired, 270. 
how such easement acquired, 270. 

action for use of stream for, though the Avatcr returned to stream, 
635. 

LACHES, 

effect of, in equity, 711. 

LANDLORD. (Set Reversion kk.) 

LANDS CLAUSES ACT, 

compensation under, 580. 

LEASE, 

easements implied over lessor’s land, 103, 104, 106. 
not over land subsequently acquired by lessor, 94. 
easements appurtenant pass by, 88. 
effect of covenant for quiet enjoyment, 88. 
effect of general words in creating easements, 91. 
LEGALIZATION, 

of private nuisances, 482 — 512. 

LENGTH OP TIME. (See Prescription.) 

to acquire casement at common law, 155 — 104. 

Frescriptiou Act, 168 — 175. 

two periods fixed for easements, except light, twenty years and forty 
years, 168. 

differences between twenty years under act and at common law, 167. 

difference as to forty years, 168. 

exceptions .for disabilities as to shorter period, 180. 

as to longer, 181. 
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LENGTH OF TIME — continued, 

effect of disabilities on period of enjoyment, 180—202. 

twenty years’ enjoyment confers absolute right in case oflight, 171. 

exceptions, 173. 
computation, 174. 

period of prescription by Civil Law, 188. 

French Code, 188. 

length of time, &c. for loss of casements, 586 — G30. 

LEVEL CROSSINGS, 

duty of railway company, 458. 

LEX NON FA VET DEUCATORCM VOTIS, 

application of this maxim, 502, 512, 040. 

LICENSE. (See Interest.) 

cannot create an easement, 20. 

riot assignable, 15. 

to enjoy casement revocable, 10. 

though executed and expense incurred, 28. 

this explained, 53 — 7G. 

Court of Chancery affords remedy, 7G. 

executed to do act of a permanent kind, may extinguish easement, 
28, 585, 51)4, G23 et seq. 

distinction between license to enjoy easement, and license to inter- 
fere with casement, 70. 

distinction between license and grant, 15, 55, GO. 
of riparian proprietor gives no right to stream, 317. 
to use land imposes no duty to protect from danger, 470. 
unless created after license, 470. 

LIGHT. (See Prospect.) 

a negative easement, 24. 

no right acquired to easement in. by mere act of appropriation, 319. 
no natural right to lateral reception of light, 311). 
precise nature of casement doubtful, 320, 322. 
acquired by agreement, 77, 85. 

by acquiescence and encouragement, 82. 
not by acquiescence without encouragement, 82. 
effect of general words, 94. 
description of lessee, 104. 

grant implied from vendor to purchaser on sale of house with 
window, 107, 116, 120. 
or proposed window, 121. 
not by purchaser to vendor, 104. 
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L 1(5 1IT — continued . 

grant implied, —continued. 

otherwise from lessee to lessor, 106, 119. 
grant presumed from twenty years’ existence of window, 101 , 1G5, 
321. 

window necessary, 325, 327. 

By Prescription. 

before the statute, 156. 

Lord Tenterdcn’s Act, 171. 

absolute right by enjoyment for twenty years, 171 — 172. 
by occupier, 172. 

except by written license, 173 et seq. 

or agreement not to claim, 579. 

effect of unity of occupation, 172, 582. 

enjoyment of, against tenant binds reversioner, 172, 195. 

otherwise before act, 194. 

customs will not prevail against, 172. 

interruption acquiesced in for a year, 175. 

precarious enjoyment, 214. 

Bight, for trade purposes, 327. 

extent of right measured by enjoyment, 324, 329, 331, 635 — 639. 
Lord Tentcrdeu’s Act does not affect, 172. 

knowledge of servient owner or express grant necessary for 
extraordinary quantity, 327. 
alteration of enjoyment., 329. 
by enlarging window, 560. 

what extent of obstruction required to support action. 635, 639. 
angle of forty-live degrees, 639. 
intention to obstruct not enough, 641. 
abatement of obstruction, 645. 

reversioner may sue for obstruction, 650, G5 1 , 653, 656. 
loss of right to, by agreeing to obstruction, 30, 578. (Sic Extin- 
guishment.) 
by acquiescing in, 579. 

by taking down without intention to rebuild, 588. 
or blocking up window, 594. 
not unless adjoining owner acts, 594. 
by altering situation of window, 602, 617. 
not by enlarging, G03, 609. 
altering room, 612. 
effect of Building Acts, 580. 

Lands Clauses Act, 580. 
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L I (HIT — continued, 

suspension of right to, 3 24, Cl 8 < t 
damages in lieu of injunction, 086. 
injunction against obstruction to, 694—704. 
when not material, 698. 
material, 700. 
mandatory, 708 -710. 
law of America, 331. 

LI ME- 1*1 T, 

may be a nuisance, 504. 

LIMITATIONS, STATUTE OF. 

when time begins to run in cases of withdrawal of support, 369. 

LONDON, 

custom of, to build to any height on old foundations, 173, 336. 
does not prevail against twenty years’ enjoyment of light, 173, 337, 
unless obstruction continued a year without action, 173. 

LOSS OF IUUIIT. {See Extinguishment t.) 

LUNATIC OR IDIOT, 

disability of, 180, 202. 

MERGER, 

extinguishment by, when owner of dominant and servient tenements 
has an estate in fee-simple in both of an equally high and per- 
durable nature, 17, 154, 581. 
strictness of this doctrine, 582. 

if estates not in feo and equally high and perdurable, easements are 
suspended only and revive on severance, 582. 
qua; re, whether unity of seisin, without unity of possession, is suffi- 
cient, 584. 
semhle , it is, 584. 

some easements extinguished by merger arise de novo on severance, 
96, 114, 583. 

this by implied grant, 96. 

MILL, 

easement to prevent waste of water, 23, 210. 
license to divert water for, 33. 

from, 44. 

right to water acquiescence of owner, 80. 

u>e of natural stream for, permitted, 222, 224, 227,230, 233,243, 265. 
and with aid of artificial works, 230. 
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’ M I LL — continued . 

but rights of other riparian owners must not be infringed, 230, 243. 
as by heating water, 260. 

or affecting it in any way, unless easement to do so acquired, 270. 
how such easement acquired, 103, 270. 
owner may acquire right to foul water of stream, 272, 485. 
artificial How of stream, continuance of, can not be compelled, 298 — 
314. 

but must not be altered in character, 313. 
owner entitled if made by himself, 318. 
no right to underground water, 278, 287. 

alteration of mill in mode of enjoyment does not affect water 
rights, 563, 604, 613. 

pulling down without intention to rebuild may, 593. 
abandonment a question of fact, 595. 
disturbance of stream, what is, 641. 
abatement of nuisance to, 644. 

mill-dam, if a nuisance, 644. 


MINE, 

license to work minerals assignable, 15. 

if binding on successor of licensor, 16. 
easements to use surface for, 23, 24. 
incidental rights, 131 . 
way-leave, 551. 

may acquire right to. artificial watercourse, 316. 

Duty of Mine Owner. 

(a) Not to work so as to let down surface, 359. 

except right to do so granted or reserved, 23, 86, 360. 
by Inclosure Act or grant, 362. 
construction of, 365 — 368. 
of lease, 368. 

rights under Canal and Kail way Acts, 379 — 381. 
canal to be kept in repair, 382. 
right against assignee of lessor, 359. 
or acquired by user, r/urrre, 361, 551. 
not by custom, 361. 

not bound to continue temporary support, 379. 
as to keep a drowned mine full of water, 379. 

(Z») As to houses and other structures existing at time of severance, 
bound not to work so as to injure, 378. 
but not bound to continue temporary support, 379. 
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MINE— continued. 

Duty of Mine Owner— continued. 

(IS) As to houses and other structures, &c. — continued . 

if surface granted for express purpose of erections, similar 
duties, 379. 

if houses have stood for twenty years, similar duties im- 
posed, 376. 

in some cases liable for damage to houses, &c., though no 
right acquired in respect of them, 380. 
if surface would luive sunk without the houses, 380. 

(c) As to houses in adjacent land, 373. 

Breach of Duty of Mine Owner. 

( \d ) When right of action for subsidence accrues. 

when subsidence actually occurs, 359. 

(e) Negligence in working immaterial. 

if surface be let down, 391, 448. 

(/) Duty of mine owner as to subterraneous waters, 
not bound to continue discharge, 298, 315. 
not permitted to alter from clean to loul, 306. 
not liable for letting free subterraneous water, 441, 444, 
416. 

if no servitude, negligence or malice, 441, 417. 
unless water brought by him into mine, 449. 
grant of right to discharge water, 561. 
where water percolating through strata is cut off, 
n<*t liable for cutting off supply, 278. 
nor for thus cutting off supply of surface streams, 295. 
may acquire right to foul water of natural streams, 271, 
272, 485. 

mode of acquiring such lights, 270. 
limits of such rights, 272. 
construction of grant respecting, 5G1. 

(g) Duty as to surface water, 449. 

(h) Duty of owner of surface as to water, 448. 

(£) As to fencing shaft, 470, 519. 

Difference between a right of mining in alicno solo and a right to^a 
stratum of minerals, 9. 

MIS-FEASANCE, 

distinguished from non-feasance, 665. 


NATURAL RIGHT. ( See Ligtit, Support, Watercourse.) 
G. 3 B 
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NECESSITY, EASEMENT OF. ( See Grant.) 
implied by law to effect intention, 126, 131. 
whether upon grant or reservation, 133, 134. 
right measured by nature of grant or reservation, 139. 
whether easement after necessity ceases, 141. 
this questioned, 143. 

easements of necessity extinguished by unity of ownership, 145. 

• docs not arise by escheat, 143. 

new grant implied on subsequent severance, 147. 

the new right modified by necessity existing on severance, 147. 

NECESSITY, 

extinguishment by, 29, 585. 

NEGATIVE EASEMENTS, 
instances of, 24. 

obligation imposed by, upon the servient owner, 22. 

acquisition of, can be opposed by obstruction to enjoyment only, 22. 

NEG DIG ENCE. (See Abate m ext.) 
vague use of term, 393, 420. 
definitions of, referred to, 440, 451, 459. 

distinguished from neglect of legal duty, 394. 
improperly used in that wider sense, 394. 
immaterial in action for taking away support, 393. 
action lies for any act done in use of property, whereby rights of 
another infringed, 394. 
though against will of doer, 396, 397. 
but not where act beyond control, 398. 
with respect to fire, 398 — 416. 

when it lights suddenly in a house without knowledge of house- 
keeper, 398, 400. 
for act of servant or guest, 398. 
for act of stranger, 399. 

lodger, 400, 408. 
wife and servant not liable, 399. 
servant liable by statute, 408. 
tenant at will not liable, 441. 
actions frequent in reign of Will. 3 . . 407. 
fire in a field, 400. 
combustion of hay rick, 401. 
statute of Anne, 408. 
opinions on it, 409. 

held not applicable to negligence, 4 LI. 
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N EGLIGENCE — continued . 

with respect to fire — continued. 

■ fire from railway engines, 411. 
gas explosions, 413. 

with respect to improvement on land, 401. 
fall of house or goods, 416. 

when goods presumed under control of occupier, 416, 417. 
when not, 417. 
scienter, 418. 
in taking down houses, 

action not maintainable for negligence, in lawful use of property, 
where right not infringed, 420. 

as for negligently taking away support to which plaintiff not 
entitled, 422—439. 

distinction where the support an encroachment, 421. 
with respect to water, 441 — 45 L. 

in mine, 441, 444, 445, 446, 449. 
obstruction of course of stream, 443, 448. 
barrier against Hood, 444. 

sea, 444. 

canal overflow, 444. 
diversion of, 446. 
fouling, 447. 

escape of, when brought on land, 448. 
tapping river by mining, 449. 

flowing from upper to lower iloor of house, 449, 450. 
vis major, 450. 

management by public authority, 450. 
waterworks company, 451. 
canal company, 451. 
with respect to yew tree, 450. 
injury to surface by miniug, 448, 449. 
dangerous animals, 451. 
acts done under authority of law, 452. 
making sewer, &c., 452—458. 
using locomotive, 458. 
level crossing by railway, 458. 
liable for negligence, 459. 
cleansing sewer, 460. 
non-repair of highway, 460. 
limited right, 459. 

use of cellar-flap in highway, 461 — 463. 

3 B 2 
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NEGLIGENCE — continued . 

limited right — continued . 

- excavation near highway, 463, 469. 

not dangerous to highway, 4G7. 
highway near excavation, 469, 
limited dedication, 469. 
licenser, 470. 
guest, 470. 
mining shaft, 470. 
protection of customer, 470. 
at railway station, 471. 
in alighting from train, 471. 
at theatre, 472. 
at race-stand, 472. 
who customers, 473. 
protection of servant, 473 — 482. 

personal negligence of master, 473. 
latent defects in machines, &c., 475. 
negligcnce of fellow servant, 476. 

superior servant, 477- 
who servant, 47G. 
infant servant, 477. 
cgp tributary negligence, 480. 

NEMO fTENETUll DIVINARE, 

application of this maxim, 641. 

NEW ASSIGNMENT, 083. 

NOISE, 

nuisance by, 483, 498, 502, 51 1. 

NON-FEASANCE, 

distinguished from mis-fcasancc, 665. 

NOTICE, 

of intent to remove support from house, when not required, 440. 
to remove nuisance, when abatement unlawful without, 645. 

to former occupier while possessed sufficient, 659. 
of peculiar covenants affecting land how affects purchaser, 84, 88, 
523. 

constructive, sufficient, 84. 

to trespasser of dangerous instruments for protection of premises, 
451, 523. 
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NUISANCE. (, See Abatement, Disturbance, Legalization, Pit, 

Pleadings.) 
by fire, 398 — 416. 
by gas, 413, 414. 
by things falling, 410. 
by water, 441—451 . 
by non-repair of highway, 400. 
by cellar-flap in highway, 401 — 403. 
by excavations in or near, highway, when, 463—409. 
distinguished from disturbance of casement, 482, 033. 
private nuisance legalized by twenty years’ existence, 483— ' ~ 
no prescription for common nuisance, 484. 
may be for offensive trade, 485. 

occupier may sue for, though it existed before lie occupied, 498. 

right to corrupt air, mis-stated by lllackstonc, 480. 

doctrine of coming to a nuisance exploded, 480 ct art/. 

question of fact, whether the injury a nuisance, 502 cl set/. 

what is such an injury, 502 ct seq . 

infection, 505. 

brick-burning, 507— 510. 

noise, 511. 

smoke, &c., 512. 

trade in convenient place, 500. 

who liable for, 059, 000. 

landlord when, COO. 

private individual may sue for injury caused by public nuisance, 
503. 

abatement of, 043. (See Abatement.) 

riot guilty puts in is-uie nuisance, and that defendant caused it, 075. 
distinction as to right of action by reversioner, when injury a dis- 
turbance of easement and where of natural right, 041. 
injunctions in ease of, 

not when temporary, 090. 

granted when permanent and serious, and what arc so, 509 — 
512,704. 

in case of public, 699, 700. 

OBLIGATION, 

casement distinguished from an, 2. 

OCCUPANCY, 

right to water of natural stream does not depend on, 224. 
erroneous statement of Blackstone, 480 et seq. 
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OCCUPANCY — continued. 

no title by, to corrupt the air, unless easement, 486 et aeq. 
doctrine of coming to a nuisance exploded, 486 et seq . 

OCCUPIER, 

when liable for nuisance on land, 650, CGO. 

ORIGIN OF EASEMENTS, 3. 

• 

PARTICULARS OF SALE, 

effect of description of way in, 95. 
of a plan in, 05. 
of window, 121. 

of condition as to building, 123. 

PARTIES TO ACTION FOR DISTURBANCE, 

Plaintiff. 

occupier may always sue, 649. 
reversioner may, when, 649 — 658. 
when damage permanent, 649. 

damage which naturally would continue, held such, 656. 
smoke and noise not considered so, 652, 653, 655, 656. 
successive occupiers or reversioners may sue for continuance, 658. 
Defendant. 

party actually creating disturbance liable, 658. 
successive occupiers liable for continuance of, 659. 
request to remove, when required, 659. 
election whom to sue for continuance, 659. 
landlord not liable for tenant’s act, 660. 

liable for continuance of nuisance commencing in his 
time, 660. 

ownership or occupancy in sc create no liability , 660. 
person maintaining nuisance, 659. 

PARTY WALL, 

primfi facie, adjoining owners tenants in common of wall and land 
on which it stands, 513. 

presumption rebutted by showing their actual rights, 513. 

Building Act, 515. 
rights to use, 513. 
windows in, 514, 604. 
raising, 580. 
taking down, 439. 
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pew, 

right to, an casement, 24. 
license to alter, 76. 
division of, 88. 

whether within Prescription Act, 169. 
action for locking, 607. 

PIG -STY, 

may be a nuisance, 504. 

PIT, 

when owner bound to fence, 446. 

not generally, unless a public nuisance, 447. 
as if made substantially adjacent to highway, 447, 463, 469. 
not if highway made near, 469. 
not if at distance from highway, 467. 
leave to go over bind does not bind to fence, though danger, 470. 
otherwise as to customer, 470. 

nor if made on land of another, as mining shaft, 470, 519. 

PLAN, 

grant of easement implied from, when in deed, 95. 
not when in particulars of sale, 95. 

PLEADINGS. 

1. Declaration, 6G8 — 675. 

general allegation of right in, 176, 670. 

2. Plea, 675—682. 

justifying under Prescription Act, 177 — 179, 678. 

3. Replication, 682 — 686. 

allegation of proviso on, 179, 083. 

POND, 

letting off water of, on to neighbour’s land, to catch tlie fish, action- 
able, 396. 

PRESCRIPTION. ( See Pleading*.) 
definition, 151. 

quasi possession requisite to acquire an casement, 15L 

must be uninterrupted, 152. 

interruption of two kinds, 152. 

title by, at common law, 155 — 159. 

title by modern lost grant, 159 — 164. 

Lord Tenterden’s Act, the text, 165 — 182. 
b. 1 . profits h prendre, 166. 

6. 2. ways and other easements, 168. 
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PRESCRIPTION — continued. 

Lord Tenterden’s Act— continued. 
s. 3. light, 171. 

8. 4. computation of time, 174. 

interruption and acquiescence, 175. 

8. 5. form of pleading, 176. 

s. 6. limitation of presumption, 180 — 188. 

b. 7. disabilities, &c., 180. 

s. 8. exception from longer period, 181. 

extended to Ireland and repeal of obsolete clauses, 182. 

The Gloss. — Act has not superseded common law, 164, 629. 
not applicable to duties, 166. 

to customary right of copyholder in 
Ills own land, 166. 

s. 2. not applicable to custom of district as to race, 169. 

negative casement, 169. 
what a watercourse, 169. 
user must be as of right, 170. 
how shorter period defeated, 171, 182. 
s. 3. user need not be as of right, 171, 329. 
should be as an* casement, 187. 
leaseholder may acquire, 172. 
when prescriptive period commences, 172. 
unity of possession, time of excluded, 172. 
custom of London, &c. excluded, 173, 337. 
not defeated by verbal license, 174. 

defeated by written license or written contract of tenant, 174, 
579. 

right absolute and indefeasible, 172, G07. 
no right to absolute and indefeasible light, 172, 637, 639. 
effect of unity of possession, 172, 177, 082. 
when time begins, 172, 330. 
s. 4. twenty years before any action, 174. 

interruption, 216. 

interruption not acquiesced in, constructive enjoyment, 177. 
for more than a year by law of C. 1*., 177. 
contra in equity, 175, 187. 
acquiescence to be left to jury, 176. 
s. 5. profits a prendre in gross not within act, 178. 
a. 7. effect of disabilities, 183, 202. 
s. 8. effect of tenancy for life or years, 183, 186, 197. 



INDEX. 


745 


PRESCRIPTION — continued. 

Against whom a title by proscription may bo acquired, 189, 205. 
effect of enjoyment against reversioner, 180, 190. 
difference between cases at common law and under the act, 195. ' 
By whom a title by prescription may bo obtained, 206. 
by person in possession of dominant tenement, 203. 

having right to use by custom, 203. 
no enactment as to loss of easements, 628 — 630. 
by lessee against landlord, 205. 
or bis tenant, 198. 
in case of light, 172, 20G. 

Quality of enjoyment, peaceable, 207—211. 

open, 211 — 213. 
not precarious, 213—215. 
unity of possession, 215. 
not illegal, 217. 
for nuisance, 482 — 485. 
offensive trade, 483. 

PRESUMPTION, 

of ownership of party wall, 51 3. 

of ditch and bank, 515. 
of land used as a way, 515. 

PROFITS A FRENDRE, 

are not casements, 1, 7. 
may be in gross, 15, 178. 
prescription for, 106. 

in gross not within Prescription Act, 178. 

PROJECTIONS, 

in air, over neighbour’s land, actionable, 319. 

PROPERTY. (See Sic dtgris tuo.) 
in air and water, 224 el serj. 
in water of natural stream, 225. 

PROSPECT, 

right of, by contract, 84, 323. 

PUMPS, 

right to use not an casement of necessity, 127. 
implies right to repair, 54G. 
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RACE COURSE, 

custom to use land for, 21. 
not within Prescription Act, 169. 
license to enter, 56 — 74. 

Btand on, warranty of safety, 472. 

RAILWAY ACTS, 

effect on easements, 580. 

RAILWAY, 

liability to maintain fences, 518. 
right to support for railway, 11, 133, 379. 

mine under, 379 — 381. 
crossing highway on level, 458. 
right of way over level crossing, 5G1. 
protection of customer, &c. at station, 417, 471, 473. 

in alighting from train, 471. 
of servant, 47 G — 482. 
acquiescence in making, 79, 81. 
fire from engines, 411 — 413, 458. 
repair of bridge, &c., 417. 
control over engine on, 417. 

REMAINDER, 

right of remainderman to enforce covenant, 654. 

REMEDY^ (See Action, Disturbance.) 
by act of party, G43 — G48. 
by action at law, G48. 
by injunction, G87. 

REMOVAL. (See Negligence, Support.) 

R El 3 AIR, 

servient owner not bound to repair at common law, 5*28. 
dominant owner has a right to repair, 528. 
bound to repair, 529, 530, 54G. 

public to repair flagstone over area part of highway, 529. 
spurious easement to compel servient owner to repair, 530—533. 
by local custom, 530. 

obligation to repair upper rooms for benefit of lower, 531. 
vice vcrsS, 533. 
in America, 534 — 537. 
by civil law, 534 — 540. 
in France, 540. 
in Scotland, 511 — 543. 
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REPAIR — continued. 

liability of servient by proscription or tenure, 543 — 545. 
covenant runs with land, 544. 
builder of bridge not bound, 544, 470. 

dominant owner has a right to enter to do necessary repairs, 545— 
547. 

but not to impose additional burthen on servient owner, 553. 
must not do any unnecessary damage, 553. 
by the Civil Law liable to make good all damage done, 555. * 
he has a right to restore his easement to its original con- 
dition, but not to create a new one, 555. 
if dominant neglect to do necessary repairs, servient owner may do 
them, 573. 

or may sue if damage caused by want of repair, 546. 
of fences, 515, 518. 

of way, deviation for want of, 547, 548. 
pulling down house for, no effect upon easement annexed to, 562. 
of house, &c. near highway, 416, 417. 

RESERVATION, 

easement not subject of, 85. 

REVERSION, 

nature of estate in, G55. 

REVERSIONER. (See Damage, Tenant for Years, Tenant for 
Life.) 

when bound by us**r during particular estate, 181, 189 et seq . 
within what time ho must interfere after particular estate ends, 
180—182,197. 

when he may sue for disturbance lo easement.. 190, 649. 

for infringement of natural right, 190. 

Semitic , ho may sue in all cases in which the continuance of the dis- 
turbance would become evidence of a right against him, 
190 et ,svy.j 649 (and sec Action). 
when liable for, 660. 
right to injunction, G54, 655. 
measure of damages in action by, 655. 

RIPARIAN PROPRIETOR, 

grant of water by, 16, 317. 
right of stream, 219, 220, 225. 
use of water, 220. 
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RIVER, 

property in soil of, 229. 
right of person who has watering-place, or access to, 229. 
tidal and n on-tidal, 229. 
conservators of, 229, 450. 
draining sewage into, 484, 488. 

SAND, 

right of digging a profit a prendre, 1. 
in copyholder, 1GG, 180. 

SCIldOL, 

no nuisance, 640. 

SECONDARY EASEMENTS, 

implied by law for the full enjoyment of primai-y easement, 549. 
dominant owner may do all that is requisite for the enjoyment of 
his right, 550. 

extent of, by grant or user, how far servient owner's rights may be 
affected, 551 . 

law not quite settled, 551. 

but piust not impose any additional burthen on servient owner, 553. 
must do no unnecessary damage, 552. 

bound by the. Civil Law to repair damage done by him, 554. 
his right extends only to restore his easement to its original con- 
dition, 555. 

action lies for disturbance of, 642. 

SERVANT, 

duty to protect from consequences of master’s personal negligence, 
473,478. 

not from danger from master’s property, 475, 060. 

not from acts of fellow servant, 47G, 481. 

from danger incurred voluntarily, 478. 

infant servant, 477. 

superior servant, 477, 478. 

express contract, 479. 

Factory Acts, 479. 
who servant, 47G. 

remedy against other than master, 477, 480, GG0. 

SERVIENT TENEMENT, 2. 

SERVITUDES OF TI1E CIVIL LAW, 
what is, 2. 

praedial divided into rustic and urban, 2G. 
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SERVITUDES OP THE CIVIL LAN -continued. 

comprised the profits i! prendre of the English law, 1. 
obligations imposed by, 6, 7. 

extinguished by unity of ownership, and did not revive on severanbe, 
unless specifically imposed, 129. 
pisedial urban servitudes, what rights they comprised, 20. 
rustic servitudes, 20. 
aquae dueendae, 269. 
stillicidii vcl liuminis rccipicndi, 273. 
jus projicicndi, 274. 
jus protegendi, 274. 
ne liiminibus officiatur, 328, 572. 
no prospectui ofiiciatur, 329. 
tigni immittendi, 392, 534. 
paries oncri ferendo, 393, 534. 

SEWAGE, 

nuisance by, 485, 486. 

no prescription to send into public river, 481. 

SEWER, 

action for making drain into, 575. 

liability of commissioners for negligence, 452, 456. 

making groyne, 420, 444, 454. 

not fencing, 469. 

right of support for public, 381. 

SIC LIT ERE TUO UT AL1ENUM NON LjEDAS, 
misapplication of maxim, 419, 

:t alienum” in, means the rights of the neighbour, 420. 
application of maxim, 394, 403, 415, 41 9. 

SMELL, 

nuisance by, 499, 504, 505, 506, 507, 510, 640. 

SMOKE, 

nuisance by, 502, 503, 512. 

SOAP 1301 LERY, 

whether a nuisance, 504. 

SPOUT, 

easement to discharge rain water by a, 23. 
obligation to repair, 449. 

SPRING-GUN. (See Dangerous Instrument.) 
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STATUTE, 

no prescription against, 160, 217, 484. 

does not prevent re- acquisition by user of easements extinguished 
by, 160. 

unless actual prohibition, 160, 202. 

user subsequent to a prohibitory statute not necessarily illegal, 161. 
may have been by virtue of right existing prior to statute, 161. 
incapacity to acquire casement by, 200. 

user under, cannot be added to user independent of, to make up 
, necessary period, 207. 
incapacity to acquire easement by reason of, 20G. 
compensation where water diverted by authority of, 229, 294, 451. 
extinguishment of easements by, 579. 
effect of Canal and Kail way Acts on mining, 379 — 381, 451, 
Turnpike Acts on fences, 518. 

Principal statutes referred to. 

Prescription Act (Lord Tenterden’s), 2 & 3 Will. 4, c. 71 . . 165 — 182. 
21 & 22 Yict. c. 42, extending to Ireland, 182. 

37 & 38 Viet. c. 35, repealing certain sections, 182. 

Railways Clauses Act, 8 Viet. c. 20, as to mines, 381. 

locomotives, 411 -—41 3, 458. 
level crossings, 458. 
fences, 518. 

6 Ann. c. 31 and Building Acts as to fire, 409 — 415. 

Building Act, 18 & 19 Viet. e. 122, as to party-walls, 515. 

light, 580. 

Inclosure Act, 41 Geo. 3, c. 149, as to ways, 579. 

Lands Clauses Act, 8 Viet. c. 16, as to easements, 580. 

Common Law Procedure Acts, 1852, 1854 . . 661. 

Judicature Acts, 1873 and 1875. . 83, 648, 675, 683, 687. 

Cairns 1 Act (21 & 22 Viet. c. 27), 686. 

STILL 1CIDIUM, 273. 

SUBTEKKANEAN WATER, 

a common enemy, 443, 444. 

SUBTERRANEOUS WATER-COURSES, 275 ct scq. 
grant of water includes, 290. 

SUPPORT. ( See Houses, Mines, Negligence, Purpose.) 
of land by adjoining land adjacent or subjacent, 358. 
a right of property not an easement, 358. 

character of the right explained, 358 el seq. 
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SU PPORT— continued . 

none where minerals granted before surface conveyed, 359. 
what an infringement of, 360. 
none from underground water, 360. 
custom to let down surface, 3G1. 
effect of grant of minerals, 305. 
lease of, 368. 

of buildings by adjoining land a negative easement, 376. , 

can only lie claimed in respect of ancient buildings, 370 et aeq. 

except by grant express or implied, 378. , 

though house is modern, yet if Hie land would have fallen in, 
though unencumbered by buildings, an action will lie for 
withdrawing support, 380. 

semble , no right of support for buildiugs unless they are kept 
in good repair, 382. 
and properly constructed, 383. 
when grant of right implied, 133. 
when land granted for purpose of building, 379. 

taken under Railway or Canal Act,' 379. 

Railways Clauses Act, 381. 
no right to, from land of stranger, 381. 

Support of buildings by buildings, 384. 

secrecy and difficulty of resisting encroachment, objections to the 
acquisition of stte.li an easement by mere enjoyment, 384. 
if encroachment be not clam, and be capable of being resisted, 
semble, such an casement of support may be acquired by enjoy- 
ment, 385. 

would exist as “disposition of owner of two tenements,” where 
both houses originally belonged to the same owner, 117, 385. 
servitudes tigni iinmittendi and paries oneri ferendo. 392, 534. 
"Where no right of support no action for taking it away, 
if mere removal caused fall, 446. 
if maimer of removal caused fall action lies, 44G. 

Right, to withdraw natural support, 23. 
conferred by grant, 123, 365 — 369. 

SUSPENSION OF EASEMENTS, 

by unity of possession, 581 et scq. 

when owner of dominant and servient has not an estate of an equally 
high nature in both, 17, 581 et aeq . 
easements do not revive on subsequent severance of tenements, 89, 
20, 582. 

but some are created de novo by implied grant, 90, 583. 
by encroachment, 322, G15, G17 et aeq. 
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SUSPENSION OF EASEMENTS —continued. 

explanation of, as to positive easements, G15. 

applies to negative where encroachment is by alteration, 322. 

docs not apply when by mere addition, 322, G15. 

TENANCY FOR LIFE AND OTHER DISABILITIES, 180. 

liow reversioner affected by enjoyment of easement during tenancy, 
180, 189—205. 

May be set up by reversioner in two ways, 

1. As at Common Law, 189 — 205. 

2. By excluding the period by statute, 181, 189—205. 

the latter does not apply to light, 172, 187. 
the first may, whether right be claimed at Common Law 
or under statute, 198 — 202. 

effect of excluding is in effect to extend required period 
of enjoyment, 180, 185. j 
decisions upon the 7th section of the statute, 180, 197, 202. 

TENANCY FOR YEARS, 

liow reversioner affected by enjoyment of casement during tenancy, 
189-205. 

May be set up by reversioner in two ways, 

1. Ah at Common Law. 

2. By statute, excluding from period of enjoyment, 198. 

the first way open if right claimed at Common Law, 198. 
or if claimed by the shorter period of enjoyment 
under Prescription Act, 198. 

the second way only open if right claimed by longer period 
of enjoyment, 198. 
and then only conditionally, 198. 
in the case of the longer period, the first method not open, 
194. 

effect of excluding period under either 7th or 8th sections 
of the statuto is to extend necessary period of enjoy- 
ment, 180 et seq. 

TERMES DE LA LEY, 

definition of easement commended, 5, 38. 

THEATRE, 

admission to, 1G, 34, 53, G7. 

THREATS, 

never a disturbance, G42. 

TIME. (See Enjoyment, Lenqtii of Time, Prescription.) 
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TITLE. (See Easement, Prescription Act, Support.) 

TRADE, OFFENSIVE. (See Nuisance.) 

TREES, 

grant of right to take, 14. 

no casement for roots to project into neighbouring soil, 524. 
neighbouring owner may cut off such protruding roots, 524. 
queere , in whom the property of trees growing on the boundary of 
two estates is vested, 524. 

action for letting roots of, grow into watercourse, G41. 
overhanging branches may be cut, 524, 525, G38. 

Yew-trees, not liable to neighbour for fall of clippings, 450, 523. 
no warranty by landlord against, 523. 

T UKSPASS. (See Abatement. ) 

TRESPASSER, 

liability to, for injuries to while trespassing, 451. 4G4, 523. 

Tl : UNPIKE TRUSTEES, 
liability to fence, 518. 

UNITY OF OWNERSHIP, 

extinguishes all casements, whether of convenience or necessity, 
145. 

the estates in both tenements must be of an equally high and per- 
durable nature, 1G, 154, 581. 
strictness of this doctrine, 582 et seq. 
otherwise easement suspended only, 582 ct srq. 
queere, whether unity of seisin is sufficient without, unity of posses- 
sion, 581. 
semble , it is, 584. 

casements extinguished by unity do not revive on severance, 582. 
but of some, a grant would be implied on severance, 80, 90, 584. 
unity of possession without, 582. 

URBAN AND RUSTIC SERVITUDES, 2G. 

USER. (Sec Enjoyment.) 

WALL. (See Party Wall.) 

liability for accidental fall of, 397. 

WASTE, 

unfenced pit in, liability fur, 4G7, 520. (See Pit.) 

G. 3 o 
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WATER, 

grant of right to take, 10, 317. 
acquired by acquiescence, 80. 
when not, 83. 

right to, divisible on division of dominant tenement, 89. 
mischief by, 443 — 451. 
customary right to, 229, 339. 

, right to take, from spring, ail easement, 8, 170. 

property in, 225, 259. 

< no right to the support of, 295, 3G0. 

in mine not bound to keep there, 441, 444, 445, 
bound to keep water brought on laud from escaping, 41G, 447, 443, 
449. 

not where vis major, 450. 

liable for water flowing from mine by improper working, 449. 

not for water flowing from roof to lower floor if reasonable care 
used, 449. 

or for escape of usual water supply, 450. 
waterworks company only bound to take due care of water, 451. 
canal companv not bound to keep water from flowing into mine, 
451. 

sea water a common enemy, 444, 454. 

WATER DliOr, 

easement of, 273, G1 3. 

WATERCOURSE, 

natural, from higher to lower ground, 2, 98. 
artificial by gutter, 98. 
right to, incorporeal, G. 
an easement, 8. 

whether it can be appurtenant to incorporeal right, 9. 
an affirmative easement, 22. 

grant of, before Judicature Act a deed necessary, 28, 33, 37, 49. 
parol license to divert, acted on, licensee not obliged to restore, 44. 
in equity an agreement for consideration sufficient, 77. 
or acquiescence and consequent expense, 79. 
artificial, a continuous easement, and passes on severance of tenements 
after extinction by unity of ownership, 90, 583. 
existing user through land of grantor granted by words “ waters 
used,” &c., 91, 94. 

not inferred from plan on particulars of sale, 95. 
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WATERCOURSE —continued. 

of house, with drain or gutter, &c. m from grantor's house, grantee 
takes subject to, 101, 107, 109, 112. 
through grantor’s Land, 103, 10G. 

grant of, passes right to use over land of grantor as used at its 
date, 103. 

flow of pure water over grantor’s land, luO, 118. 

convenient as well as necessary watercourse, 559. 

not enlarged by exception, 5G0. 

interpretation of, 5G1. 

natural, not extinguished by unity, 114. 

right to repair conduit an casement of necessity, 132. 

Prescription, 

time of, under 2 & 3 Will. 4, c. 71 . . 1G8. 
wliat a watercourse within, 1G9, 170. 

effect of tenancy for life or years in servient tenement, 181, 183. 
obstruction, if licensed by tenant for life, does not affect reversion, 
194. 

user by tenant sufficient, 205. 

tin bounder having customary right, 205. 
partial interruption may establish another prescription, 210. 
secret user, as diversion of lower as against higher proprietor, 213. 
precarious user, as of waste water, 214. 
natural rights and easements in, 218. 
former arc ordinary rights of property, 218. 
rights of riparian proprietors, 219, 225, 226, 243. 

when river changes its course, 220. 
explanation of natural right to flowing water, 223 — 2G7. 
lllackstoneVi opinion, 224, 25G. 
ordinary and extraordinary use, 226. 
wliat a reasonable u<»e of water, 22G, 227, 5GG. 
no right to obstruct stream, 227 — 229. 
right of access, 229. 
in navigable river, 229. 
tidal river, 229. 

conservators of river, rights of, 229. 

duties of, 450. 

right to divert, 233. 
right to erect mill, 233, 237. 
appropriation unnecessary, 240, 2G2. 
rights of first occupant, 243, 252. 
no right to heat, 2G0. 


3 C 2 



756 


INDliX. 


WATEKW Vlim—cviiliMCd. 

right for irrigation, 267. 

no right unless it flows in defined channel, 268. 
proprietor of spring cannot prejudice lower riparian, 269 
right to use water coming to, 312. 
casements in, 270. 
to divert, 271. 

to discharge on neighbour's land, 271. 
to foul, 272. 

to discharge rain by caves, 272, 311. 
subterraneous channel, 275 — 295, 441. 
causing percolation as by mining, 295. 

by improper working, 449. 
no right to foul water percolating, 290. 
grant of underground water, 29G. 
artificial, 296 — 317. 

no right to continuance, 298, 308, 313, 315. 

no right to foul, 306, 314. 

right may be acquired by maker, 315. 

or by others when maker's control has ceased, 310. 
no right to continuance of diversion of natural, 310. 
licencce of one riparian no right against others, 317. 

otherwise when stream artificially extended, 318. 
flood stream, 

no right to divert, 443. 

may fence against unusual flood, 414. 

the sea, 414, 454. 
flood in canal, 444. 

in mine, 411, 444. 

diversion of surface water illegal, 440. 
obligation to keep artificial banks in repair, 41-3. 
no prescription to foul river, 484. 

or to have weir in contrary to statute, 481. 
prescription to foul private watercourse, 485. 
right to cleanse, 528, 540, 549. 
liow, 554. 

dominant bound to repair pipes, 529, 533. 

may alter when necessary, 547. 
alteration in enjoyment not increasing burden allowable, 563. 
servient cannot obstruct, 670, 571. 
where right to abandoned, 593, 595, G25. 

not by alteration of tenement, 004, 013, 014. 
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WATERCOURSE -continued. 

wliat a disturbance of, G34, G35, G41 . 
abatement of nuisance to, G44, 615. 
injunction for polluting, 680, G91, 704, 705. 

WATERWORKS COMPANY, 

construction of act as to water, 317. 
not liable for pipes bursting in frost, 451. 

WAY, 

right of, incorporeal, G. 

grant of, to mill purchased afterwards not an casement but a cove- 
nant, 8. 

whether, can he appurtenant to incorporeal right, 9. 
grant of, not annexed to land, 13, 14. 
not assignable, 15. 

public right of way not an easement, 13. 

cannot be limited to parishioners, 339. 
to what land annexed, 15, 
extinguished by unity of seisin, 17. 
suspended by unity of possession, 17. 
affirmative easement, 2 2. 

Grant of, 

before Judicature Act, at law, deed necessary, 50. 

in equity acquiescence and encouragement sufficient, 79, 81, 82. 

Acquired by grant, 85. 

passes by lease, 8s. 

after extinction by unity of ownership, does not pAas> on division of 
tenements without words of grant, 90. 
general words 41 appertaining and belonging” not sufficient, 90. 

‘ used, occupied and enjoyed” are, 90. 

revive way which existed as easement, 91. 
grant way used in fact, 94. 
c licet of plan on lease, 95. 

necessary way to coal shoot implied from demise, 9b. 
grant of land, with way across it, grantor has no right of way, 102, 
104. 

devise passes no right of way over a carriage road to it over other 
land of devisor, 107. 

it docs to a way necessary to the enjoyment of the land devised, 
127. 

unity of possession extinguishes way of convenience but not way ot 
necessity, 12G — 128, 145* 
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WAY — continued . 

way of necessity, 82, 1 31, 150. 
over grantor's land, 133. 
assignment of, 133, 143, 148, 575. 
for grantor over land granted, 134, 135, 138. 
ways to church, market, &c.. 137, 338. 
to carry tithe, 137, 143. 

„ ceases with the necessity, 140, 143. 

Proscription, 

. right liow acquired, 152. 

grant presumed from twenty years’ user, 160. 
time of, under 2 & 3 Will. 4, c. 71 . . 168. 
user under act, 175. 
acquiescence in interruption, 176. 
immemorial, evidence of, 180. 

effect of tenancy for life or years in servient, 181, 183. 
locking gate across, during tenancy, evidence of injury to reversion, 
192. 

user during tenancy counts against reversion, 197. 

by tenant against another of same landlord, no right, 198, 
203, 205. 

interruption for more than a year, defeats, 209. 
no prescription to stop way Uy prescription, 218. 
affirmative and noil-continuous casements, 337. 
susceptible of infinite variety, 337. 
degrees of ways laid down by Lord Coke, 340. 
by the Civil Law — via, actus , iter, 341. 

extent of right acquired by user a question for the jury, 341—355. 
actable , proof of right of superior class raises presumption of other 
rights of the same or inferior class, 352. 
burdens, right to transport, 355. 

extent of right conferred by grant question of construction, 341, 559 

to tenement adapted to it, 339, 559, 561 . 

by prescription coextensive with user, 342, 353. 

limited to purpose for which granted or enjoyed, 355. 

to persons is a footway only, 357. 

must have ascertained termini, 357, G78. 

be annexed to tenement, 357. 
licenser not bound to make safe, 470. 

must not obstruct, 470. 
rigliL to repair, 528, 529, 549. 
amend, 648. 
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WAY — continued . 

how to construct and repair, 550, 551, 553, 559. 
servient owner not liable at common law to repair, 528. 

may be bound by prescription or agreement, 543, 545, 547. 
dominant has no right to go extra viam where way is lbundrous, 
unless servient bound to repair it, 547. 
when incident to other rights, 549, 551. 
construction of grant of, 559, 500. 
when general, 560, 561. 
when restricted, 561. 
over what land, 575, 570. 
in same predicament as at date of deed, 587. 

man having way to one close must not use it to go to another, 
557—559. 

dominant owner’s right to enter for the purpose of repairs, 549. 
servient not to obstruct, 570. 

may make erections which do not prevent user, 571. 
right to deviate in case of obstruction, 548, 573, 648. 
effect of Inclosure Act, 579. 

Railway Act, 580. 
when lost by non-user, 621, G25. 

disclaimer, 627. 
not by obstruction, G27. * 
what a disturbance of, 640, 641, 668. 
abatement of nuisance to, 644. 

when obstruction an injury to reversion, 052, 654, C55, 057. 
injunction for obstructing, 091, 705. 
ownership of land used as, 515. 

WELL, 

no action for draining neighbour’s in some cases, 28G, 291. 
WHARF, 

easement for vessel to project from, 105. 

WINDMILL, 

no right to passage of air, 331 — 335. 

WINDOW. (See Light.) 

existence of, in house sold, implies right to light over vendor’s land, 
116, 120. 

openings for, same effect, 121. 

but not when adjoining land conveyed, 104. 

tenant cannot obstruct landlord’s, 119. 

lease in consideration of lessee making, lessor cannot obstruct, 124. 
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\V1X DOW — continued. 

agreement to open window s, 77 
acquiescence in making, 82 
knowledge And non-rosUtance, 82. * 

e\eiy owner of land may build to tlie extremity of his own soil, find 
open windows overlooking his neighbour’s land, 320. 
neighbour may obstruct windows at any time before they have been 
open twenty years, 320. 

if he neglects so to do, the right is acquired, 320. 
precise character of tlie casement doubtful, 322. 
existence' of window for forty years gave no right to light, temp. 
Eliz., 150, 323. * ^ 

- since twenty years enough, 161, 200, 321. 
prescription begins soon as window complete. 1 72. 
obstruction for twelve months after notice, no injunction. 175. 
held otherwise as to action, if no acquiescence, 177. 
if window obstructed at pleasure bv adjoining occupier, no easement, 
214. 

window essential for casement, 380. 
in party wall, 514. 

easement of prospect cannot be obtained by more enjoyment, 323. 

but benefit by, may by express contract, 84, 88, 323. 
effect of enlarging or increasing, 322, 560, 598 — 609. 
altering situation of, 602. 
blocking up, 588, 594. 
what obstruction of, actionable, 635 — 639. 
by reversioner, 192. 
necessary for injunction, 694 — 704. 

WORDS. (Sec Construction.) 

showing intent to grant easement, will have that effect, 84. 

“ convenient/ 1 in Prescription Act, a mistake, 184. 
a convenient place” for carrying on offensive trade, 442. 
effect of general words of description, 90, 94, 98, 103. 

* c appertaining, belonging, 11 &c., not sufficient to pass way extin- 
guished by unity, 90. 

“ used, occupied and enjoyed, 11 effect of, 90, 91, 94. 

11 lights/’ 94. 


LONDON : PRINTED BY C. ROWOBTH AND SONS, NEWTON STREET, W.C. 








